
QUESTION 2 

 
Will asked Steve, a professional assassin, to kill Adam, a business rival, and Steve 
accepted.  Before Steve was scheduled to kill Adam, Will heard that Adam’s business 
was failing.  Will told Steve that he had changed his mind and no longer wanted him to 
kill Adam, but Steve responded that he was going to kill Adam anyway. 

Steve assaulted Adam late at night on a dark, deserted street.  Adam resisted so 
vigorously as to put Steve’s life at risk.  Steve finally overcame Adam’s resistance and 
succeeded in killing him. 

1.   What charges can reasonably be brought against Steve?  Discuss. 

2.   What charges can reasonably be brought against Will?  Discuss. 



QUESTION 2:  SELECTED ANSWER A 

1. CHARGES AGAINST STEVE (S) 

CONSPIRACY TO COMMIT MURDER 

Conspiracy is when two or more people agree together to do an unlawful act or to do a 

lawful for act for an unlawful purpose, and in most jurisdictions, the conspiracy begins 

with the agreement and includes doing an overt act in furtherance of that conspiracy.  

Here, S was asked to kill someone by W and he "accepted," so this is an agreement 

between them to commit the killing, which is an unlawful act.  He did an overt act in 

furtherance of the conspiracy to kill by assaulting Adam late at night, showing that he 

sought Adam out with the intent to kill him.  S may be charged with conspiracy. 

PINKERTON RULE 

provides that all co-conspirators are liable for all crimes committed in furtherance of the 

conspiracy, no matter which conspirator does the unlawful act.  

Here, S does the act, so his co-conspirators will be liable for his crimes. 

WHARTON's RULE 

provides that there must be at least one more person involved in the conspiracy than 

the number of people required to carry out the target unlawful act. 

Here, it only takes one person to kill another, and there are two conspirators here, S 

and W, so this requirement is met for this conspiracy. 

MERGER 

provides that certain lesser included crimes may be merged into the larger crime, so 

that one may be charged with all but only may be convicted of the larger crime. 



Here, S may be charged with both conspiracy and with murder as discussed below; 

however, conspiracy does not merge, so he will still be liable for both the conspiracy to 

commit murder and for the murder as discussed below. 

ASSAULT 

is the intentional placing of another in reasonable apprehension of the unlawful 

application of force that would result in harmful or offensive touching or physical injury. 

Here, the facts tell us that S "assaulted" Adam so we can assume this is true, so he 

would be liable for that assault. 

BATTERY 

is the intentional and unlawful application of force that results in harmful or offensive 

touching or physical injury. 

Here, the facts tell us that S "assaulted" Adam so we can assume this includes the 

crime of battery, so he would be liable for that battery as well. 

MERGER 

is discussed above. 

Here, the assault and battery will merge into the larger crime of murder as discussed 

below, so S may not be convicted of assault and/or in addition to the murder. 

MURDER 

is the unlawful killing (homicide) of another person. 

FIRST-DEGREE MURDER 

is murder that is either a premeditated, deliberated killing of another person or a killing 

that occurs during the commission of an underlying, independent inherently dangerous 

felony. 



PREMEDITTED/DELIBERATED MURDER 

is a homicide wherein the D intends to kill a person, has time to decide ahead of time to 

kill, and plans, premeditates doing the killing in a cool, calm manner. 

Here, we are told that S is "a professional assassin," so he would be used to carrying 

out these killings in a planned, organized, and calm, cool manner.  Here, he clearly 

accepts the solicitation to kill Adam, plans to do so and carries it out. S may be charged 

with first-degree, premeditated/deliberated murder of Adam. 

DEFENSES TO MURDER - SELF-DEFENSE 

A person may use reasonable, necessary force to defend oneself against attack from 

another person, and may use deadly force if the attack reasonably appears to endanger 

life or threatens serious bodily harm. 

Here, S will assert that because Adam "resisted...vigorously" he had to fight back and 

therefore was defending himself.  However, this defense will not succeed because S 

was the aggressor and planned to kill Adam. 

FELONY MURDER 

is a killing that occurs during the commission of an underlying, independent inherently 

dangerous felony. 

Here, as discussed above, S has committed the felonies of assault and battery; 

however, because those charges will merge into the larger crime, they are not sufficient 

to support a felony murder charge because they are not independent of the murder 

felony. 

SECOND-DEGREE MURDER 

is all other killing besides FIRST-DEGREE MURDER and may be done with INTENT 

TO KILL, INTENT TO INFLICT GREAT BODILY HARM OR A DEPRAVED HEART 

KILLING. 



INTENT TO KILL 

is when the D subjectively desires to do the killing or knows with substantial certainty 

that death will result from his actions. 

Here, if S is not convicted of FIRST-DEGREE MURDER, he may be charged with 

SECOND-DEGREE MURDER Intent to kill because he was a professional assassin, 

hired to do the killing and desired to kill Adam. 

INTENT TO INFLICT GREAT BODILY HARM  

may be demonstrated by the use of a deadly weapon or by other conduct intended to 

and known to inflict serious bodily injury. 

Here, S has accosted Adam late at night in a dark street to kill him, so we can assume 

he either used a deadly weapon or otherwise knew how to inflict serious bodily injury, 

especially since he is a professional assassin. 

DEPRAVED HEART KILLING 

is one that is done with reckless disregard for a known risk to human life. 

Here, again, because S is a professional, we can assume that he possessed this intent 

to kill with a depraved heart and reckless disregard for human life. 

DEFENSES 

are discussed above and will apply here the same. 

VOLUNTARY MANSLAUGHTER 

is when certain circumstances serve to mitigate a murder charge down to the lesser 

charge of voluntary manslaughter, either by adequate provocation or by an "imperfect 

self-defense." 

 



ADEQUATE PROVOCATION/LACK OF COOLING-OFF  

is when a specific event occurs to provoke D into killing, such that a reasonable person 

would be adequately outraged and provoked by the event, and D actually IS 

PROVOKED by this event -- and a reasonable person in that circumstance would not 

have time to "cool off" and just does the killing, and the D actually does not have time to 

"cool off" and does not in fact cool off. 

Here, there is no indication of an event that would be sufficiently provoking to allow this 

mitigation, such as one finding their spouse engaged in a sexual act with another or one 

being attached with a substantial blow, etc. so this mitigation will not apply for S.  The 

facts do not indicate any such circumstances here. 

IMPERFECT SELF-DEFENSE MITIGATION 

is a second circumstance that may mitigate a murder down to voluntary manslaughter, 

wherein the D has the right to defend himself against an attack but overreacts or 

otherwise exceeds the scope and level of the defense allowed because he has 

misjudged the situation somehow by mistake. 

Here, the facts do not indicate any circumstance whereby this mitigation will apply for S 

because he is a professional killer and has no right to the defense of self-defense 

because he was the aggressor and planned the killing, regardless of the victim's attempt 

to protect himself. 

INVOUNTARY MANSLAUGHTER 

is a killing of another person that is unintended and may be due to criminal negligence 

or may be a misdemeanor manslaughter. 

CRIMINAL NEGLIGENCE 

is when a duty is owed to the victim but the D so grossly deviates from the standard of 

care owed that a killing/death results even though D had no intent to kill. 



Here, there are no facts which suggest this applies and S will not be charged with 

involuntary manslaughter by criminal negligence but will still be charged with murder as 

discussed above. 

MISDEAMEANOR MANSLAUGHTER 

is a killing that occurs during the commission of an underlying, independent NON-

inherently dangerous felony or a misdemeanor. 

Here, there are no facts which suggest this applies and S will not be charged with 

involuntary misdemeanor manslaughter but will still be charged with murder as 

discussed above. 

2. CHARGES AGAINST WILL (W) 

SOLICITATION FOR MURDER 

is when one person asks or requests another person to do a killing of a person with the 

intent that the killing be done. 

Here, the facts tell us that W asked S, a professional assassin, to kill Adam, a business 

rival.  The solicitation was complete when W made the request to W, so he will be 

charged with solicitation.  

ACCOMPLICE TO MURDER 

An accomplice is one who aids, abets, or otherwise encourages a crime with the intent 

that the crime be committed.  An accomplice may be charged with ALL CRIMES 

committed by the Principal [the one doing the unlawful act(s)], regardless of whether 

they were foreseeable or not or were in furtherance of the target crime or not. 

Here, because W has solicited S to do the killing and encouraged him by the solicitation 

and giving him Adam's identity, he may be charged as an accomplice to the crimes 

committed by S. 



MERGER 

is discussed above and will apply here for W as applied above for S; the crimes of 

SOLICITATION and ACCOMPLICE will merge with the murder charge that will also 

apply to W. 

CONSPIRACY TO COMMIT MURDER 

is discussed above and will also apply here to W; W will be liable for all crimes 

committed in furtherance of the conspiracy to commit murder. 

DEFENSE – WITHDRAWAL 

is when one party who has conspired to commit a crime decides to withdraw from the 

conspiracy and go no further to commit the target crime, so it may be a defense to a 

charge. 

Here, W told S that he changed his mind and no longer wanted him to kill Adam.  

Communication to the other conspirators is required in order for a withdrawal to be 

effective and if so, then the party withdrawing may still be charged with the conspiracy 

but may escape the target crime charge.  Had W told the police or otherwise tried to 

prevent the killing, some jurisdictions would have let him escape the conspiracy charge 

as well.  



QUESTION 2:  SELECTED ANSWER B 

 
Steve 

Conspiracy 

Conspiracy is when two or more parties agree to commit a crime.  When Will asked 

Steve to kill Adam, "Steve accepted," strongly indicating an agreement between the two 

to commit the crime of murdering Adam.  Modernly many jurisdictions also require an 

overt act in furtherance of the conspiracy.  In this case, Steve's actual killing of Adam 

satisfies the element of an overt act. Conspiracy is also a specific intent crime, meaning 

that there must be the specific intent to carry out the crime in question.  Here again, this 

element is strongly indicated by the fact that Steve did in fact kill Adam.  

Steve is guilty of conspiracy.  Conspiracy does not merge with any of the other crimes 

mentioned below. 

Assault 

An assault is an attempted battery or the threatening of another with an imminent 

battery.  Here the fact pattern says that Steve assaulted Adam, though it is not clear if 

this means a legal assault or the more common meaning which is more akin to a 

battery.  There was an attempt but because the killing/battery was actually successful 

Steve would be charged with the accomplished crimes rather than the attempts.  

As there was a fight, it can logically be inferred that at some point before his death, 

Adam was placed in apprehension of an immediate battery by Steve.  In this sense, he 

was assaulted.  

 

 



Battery 

A battery is the unlawful application of force to the person of another.  Steve killed 

Adam.  This was an unlawful application of force to Adam.  Steve is guilty of battery. 

Merger 

If all the elements of one lesser crime are included in the elements of a greater crime, 

that crime merges with the greater.  In this case, both assault and battery merge with 

murder which will be discussed below.  

Homicide 

Homicide is the killing of a human being by another human being.  Adam was a human 

being.  He was killed by Steve, another human being.  There was a homicide.  

Causation 

In order to establish criminal liability it must be shown that the actions of the defendant 

were the actual and proximate cause of the victim's death.  The facts only say that 

Steve...succeeded in killing him (Adam).  This establishes actual and proximate 

causation. 

Murder Malice 

Liability for murder requires the element of malice with one of four possible bases: intent 

to kill, intent to inflict serious bodily harm, wanton or reckless conduct, or the felony 

murder rule. 

In Steve's case, he had the intent to kill Adam.  First, he "accepted" Will's request that 

he kill Adam.  Second, he "responded that he was going to kill Adam..." Thirdly, Steve 



overcame Adam's substantial, even life threatening, resistance and killed Adam.  This 

struggle indicates intent on the part of Steve.  Finally, it says that Steve "succeeded" in 

killing Adam, indicating that he had that desire or goal going into the event.  It was his 

intent to kill Adam.  There is also the fact that Steve is a professional assassin.  This 

means that he kills people for a living.  He has done it before.  He knows how to do it.  

He is probably good at it.  He has probably developed the mental coolness to deliberate 

over, plan and carry out these killings.  

The intent to inflict serious bodily injury is included in the intent to kill. 

Wanton and reckless conduct.  This element likewise is included.  To assault someone, 

struggle with them and eventually kill them is certainly wanton, a disregard of a known 

risk to human life, but it is also included in the first element of intent to kill. 

The felony murder rule does not apply here because Steve was not committing any 

other felony other than the murder.  The killing itself cannot be the felony upon which 

murder malice is established, it must be a distinct felony which is causally related to the 

killing. 

First-Degree and Second-Degree Murder 

Having established murder malice, a modern law court will proceed to consider if this is 

first-degree murder or second-degree murder.  First-degree murder requires the 

elements of deliberation, and premeditation, or that the murder was accomplished by 

certain methods such as poison, torture, a trap, explosives, etc.  First-degree murder 

can also be established by the felony murder rule.  

In Steve's case, again from his acceptance of Will's request to kill Adam, and from his 

confirmation that he would kill Adam in spite of the fact that Steve no longer wanted him 

to kill Adam, deliberation and premeditation are strongly indicated.  All the facts, though 

brief, indicate that Steve considered the killing.  He thought about it in advance.  It was 



a conscious decision on his part, not something that he rushed into or decided at the 

last moment.  Steve would be found guilty of first-degree murder. 

There is also mention of a "schedule" to kill Adam.  This schedule also indicates 

planning and deliberation.  It also further corroborates the conspiracy.  

Second-degree murder is all murder which is not first degree. 

Mitigation to voluntary manslaughter 

Murder can be mitigated to voluntary manslaughter due to the heat of passion defense, 

mistaken justification or excuse, coercion or diminished capacity.  These elements do 

not apply. 

Defenses: 

Self-Defense -- a person may use any reasonable force to protect themselves from 

imminent bodily harm. 

The only possible defense that Steve would claim is self-defense.  It is true that Adam 

resisted and put Steve's life at risk.  However, because Steve was the initial aggressor 

and because his intent was to kill Adam, this defense would not be allowed.  Rather it 

was Adam who would have had the defense of self-defense if he had killed Steve in an 

attempt to protect himself. 

Will 

Solicitation - - solicitation is requesting, counseling or inciting another to commit a crime.  

Solicitation is a specific intent crime which is complete upon the act of the request, etc.  

Will "asked" Steve to kill Adam.  He is guilty of solicitation.  Solicitation is complete upon 

the act of requesting.  



Accomplice liability 

If a solicitation results in the other party attempting or committing the target crime, the 

solicitor is guilty as an accomplice.  According to the rules of accomplice liability, the 

accomplice is liable for all the crimes of all the principals and all the accomplices which 

are carried out in furtherance of the target crime or are reasonably foreseeable results 

of the target crime.  

An accomplice is required to have knowledge of the target crime.  Here Will certainly 

had knowledge of Adam's murder because he requested Steve to do it.  He also had to 

either solicit or assist in the target crime.  Here Will solicited.  He gave Steve the idea in 

the first place.  Lastly, some courts require intent that the target crime be accomplished, 

indicated often by a corrupt stake in the venture.  In this case, Will initially had the intent 

because he asked Steve to do it.  Also he had a corrupt goal, to put a business 

competitor out of business.  At least at the moment of solicitation, Will had the 

knowledge of the target crime and the intent that it would be accomplished. 

Merger--solicitation merges with either the attempt, the commission of the target crime 

or with conspiracy.  In this case, Will will be found to be an accomplice, thus liable for 

the target crime which was successfully accomplished.  He will also likely be found 

liable for conspiracy (infra). So solicitation in his case merges.  

Conspiracy--see definition supra--Will agreed with Steve that Steve would kill Adam.  A 

modern court may look for some overt act in furtherance of the conspiracy.  Again, 

Steve's actions to kill Adam supply the necessary overt acts. 

Pinkerton's Rule -- the general rule of conspiracy liability states that a coconspirator will 

be liable for all the crimes of all the conspirators which are accomplished in furtherance 

of the conspiracy or are a foreseeable result of the conspiracy.  The murder of Adam 

was the clear and unique goal of the conspiracy, therefore, Will will be found liable for 

the first-degree murder of Adam, unless he has some valid defense. 



Defenses: 

Withdrawal 

Will would argue that he withdrew from the conspiracy before the actual target crime 

was attempted and accomplished.  In order for a withdrawal to be valid and to excuse a 

coconspirator from the future crimes of the conspiracy, it is necessary that, one, the 

coconspirator notify the other conspirators of their withdrawal.  In this case, Will notified 

Steve.  He said that he had changed his mind and that he no longer wanted Steve to kill 

Adam.  However, in addition most courts will require that the defendant have thwarted 

the success of the conspiracy in circumstances indicating a complete and voluntary 

withdrawal from the criminal purpose.  In other words, Will would have had to either 

somehow stop Steve himself, or notify the legal authorities so that Steve would be 

stopped from killing Adam.  Absent such thwarting, Will's withdrawal is ineffective, and 

he will be liable for the murder of Adam on the basis of accomplice liability and 

conspiracy liability.  


