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Question 2     

                                  
As Dan walked down a busy city street one afternoon, Vic, a scruffy, long-haired
young man, approached him.  For some time, Dan had been plagued by a
pathological fear that long-haired transients were trying to kill him.  Mistakenly
believing that his life was about to be taken, Dan pulled out a handgun and fired the
gun, intending only to wound Vic in the legs to prevent the anticipated attack.
Rather than inflicting the intended leg wound, the bullet ricocheted off the sidewalk
and hit Vic in the heart, killing him instantly.

1.  With what crime or crimes should Dan be charged?  Discuss.

2.  What defense or defenses might Dan assert?  Discuss.
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Answer A to Question 2

STATE V. DAN (D)

AGGRAVATED ASSAULT

Assault is either a substantial step toward an intended battery or the intentional
placing of another in reasonable apprehension of imminent bodily harm.  Modernly,
an aggravated assault is an assault committed with a deadly weapon.

Here, the facts indicate that D shot at Vic (V), intending to wound him.  If V was
apprehensive of being shot, D will be guilty of assault.  Additionally, because D shot
at V with a deadly weapon, a gun, D will modernly be guilty of aggravated assault.

D will be guilty of aggravated assault.  However, the assault will merge with the
subsequent homicide.

AGGRAVATED BATTERY

Battery is the unlawful application of force to the person of another.  Modernly, a
battery is aggravated if it is committed with a deadly weapon.

Here, D intended to wound V by shooting V in the leg.  However, the bullet actually
killed V by striking him elsewhere.  Under the doctrine of transferred intent, D will
be guilty of the battery because the intended harm was criminal, and there is great
similarity between the intended harm and the harm that actually occurred.
Furthermore, because D used a gun to batter V, D will be guilty of aggravated
battery.

D will be guilty of aggravated battery, though it will merge with the subsequent
homicide.

HOMICIDE OF V

HOMICIDE is the killing of a human being by another human being.  Here, the facts
indicate that D killed V by shooting at V with a gun.  There is a homicide.

CAUSATION - ACTUAL CAUSE

But for D shooting at V, V would not have died.

CAUSATION - PROXIMATE CAUSE

It is foreseeable that shooting to someone with intent to injure could result in a
death.

MURDER
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Murder is an unlawful homicide committed with malice aforethought.  Malice
aforethought may be proven under any of four theories.

1) INTENT TO KILL - Intent requires the conscious desire to cause the criminal
result.  The facts indicate that D only intended to wound V, not kill V.  Thus, D did
not have the specific intent to kill.

2) INTENT TO INFLICT SERIOUS BODILY HARM - Here, the facts indicate
that D shot at V with the intent to hitting [sic] V in the leg.  Shooting someone in the
leg is likely to cause serious bodily harm and the facts indicate that D intended to
wound V.  Under this theory, then, D intended to cause serious bodily harm.

3) DEPRAVED HEART ACT - A depraved heart act is a wanton and reckless
disregard for the value of human life.  Here, D shot at V in a public place with an
intent to wound V in the leg.  Shooting someone in the leg present[s] numerous,
dangerous risk[s] to his welfare and court[s] normally hold that any act that [is] likely
to cause serious harm to others is a depraved heart act if the risk is disregarded.

4) APPLICATION OF THE FELONY MURDER RULE - A killing will be felony
if it 1) occurs during the res gestae of a dangerous felony or a felony committed in
a dangerous way, 2) is foreseeable, and 3) is independent of the target crime.
Here, the State will not bring a charge of felony murder, because the only predicate
felonies would merge with the crime.  Because of public policy reasons, courts
refuse to apply felony murder to felonious assaults and batteries, otherwise, strict
liability for first degree murder would result from each killing.

Having found malice under the theories of 2) intent to inflict serious bodily harm,
and 3) depraved heart act, the State will proceed as follows.

FIRST DEGREE MURDER

First degree murder is an unlawful homicide committed with premeditation and
deliberation and specific intent to kill.  Premeditation and deliberation may be
proven by application of the felony murder rule, or a killing by poison, bomb, torture,
or ambush.

Here, the facts indicate that D lacked the specific intent to kill and the felony murder
rule will not apply.  The State will not bring a charge of first degree murder.

SECOND DEGREE MURDER

All murder not raised to the first degree shall be second degree murder.
Here, because the State proved malice under two theories, but did not raise the
charge to first degree murder, the State will bring a charge of second degree
murder.  Because the State established malice under 2) intent to inflict serious
bodily harm, and 3) depraved heart act, D will be guilty of second degree murder
absent a defense.

D will be guilty of second degree murder.
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VOLUNTARY MANSLAUGHTER

Voluntary manslaughter is an intentional homicide committed with malice, but with
mitigation.  Mitigation may be proven by adequate provocation or mistaken
justification.

Here, D may try to claim that he was provoked into shooting V.  However, the first
element of adequate provocation requires that a reasonable person be provoked
by the conduct.  Here, a reasonable person would not have been provoked by V’s
approach, so V may not claim provocation.  Additionally, D may claim that his
defense of self-defense is imperfect and results in a charge of voluntary
manslaughter.  As discussed infra, D will raise a defense of self-defense, and this
defense will be imperfect.  A court may apply this rule of mitigation to lessen the
offense to voluntary manslaughter.

The State may bring a charge of voluntary manslaughter.  D will be guilty of
voluntary manslaughter if he succeeds in mitigating his crime by an imperfect self-
defense claim.

INVOLUNTARY MANSLAUGHTER 

Involuntary manslaughter is an unintentional homicide that results from 1)
application of the misdemeanor manslaughter rule, 2) intent to inf lict non-serious
bodily harm, 3) criminal negligence.

Here, D will try to mitigate his charge by claiming that the homicide was only
involuntary manslaughter.  D will claim that he only intended non-serious bodily
harm and the killing was accidental.  However, court[s] consistently hold that any
intent to harm with a deadly weapon infers an intent to inflict serious bodily harm.

Additionally, D may claim that he was only criminally negligent, not reckless.  D’s
claim may work depending on the surrounding situation of the terrain.

The State may charge D with the lesser included offense of involuntary
manslaughter.

DEFENSES TO HOMICIDE

SELF-DEFENSE

Self-defense [is] the actual and reasonable apprehensions of bodily harm.

Here, D may claim that he believed V would harm him.  However, this belief is not
reasonable, because a reasonable person would not have assumed V’s approach
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meant V intended to do harm.  Furthermore, D used unreasonable force because
V was not threatening any harm.

D’s claim of self-defense will fail, but may constitute an imperfect self-defense that
mitigates the homicide, as discussed supra.

INSANITY - M’NAUGHTEN RULE

The defendant is entitled to acquittal, if at the time of the crimes and as a result of
a mental condition, he 1) did not know the nature or quality of his act, 2) or that his
act was wrong.

Under this rule, D may claim that he believed V was going to attack D and kill D.  If
D subjectively held this belief, then he would have been permitted to defend himself.
Even though this believe was unreasonable, in jurisdictions applying the
M’Naughten rule, D may not have believed his act was wrong.

D may be able to escape guilt under the M’Naughten rule.

INSANITY - MODEL PENAL CODE

Defendant is entitled to acquittal if at the time of the crime and as a result of a
mental condition, he 1) lacked the capacity to conform his conduct to the
requirements of the law, or 2) did not know his act was wrong.

Even though D was capable of conforming to the requirements of the law, he may
claim that he did not know his act was wrong, because he believed he needed to
defend himself. In jurisdictions holding to the MPC insanity position, D would need
to prove he did not know his act was wrong.

D may avoid guilt under the MPC test for insanity.

IRRESISTIBLE IMPULSE TEST

Defendant is entitled to acquittal if his crime was the result of an irresistible impulse
that overcame his will.
Under this test, D would need to prove he was unable to control himself when he
shot V.  This test would probably not provide a defense because D could have
controlled himself, he just thought he needed to defend himself.

D will probably be guilty in jurisdictions applying the irresistible impulse test.

DURHAM RULE

Defendant is entitled to acquittal if his crime was the product of a mental defect.

Here, D’s crime appears to be the product of a mental defect.  That is, D believed
V would kill D because of a delusion.
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In the minority of jurisdictions that apply the Durham Rule, D may avoid guilt
because the crime was the product of mental defect.

WELLS-GORSHEN RULE

Under the Wells-Gorshen rule, insanity defenses that do not give rise to absolute
defenses may negate the mens rea requirement of a crime.

Here, D may claim that he lacked the mens rea to commit murder because he
thought V was going to do harm to D.  However, under the malice theories, the
State proved that D intended to harm V.  Even though D thought he was acting in
self-defense, he still intended this harm.

The Wells-Gorshen rule will not apply here.

DIMINISHED CAPACITY

Here, D may try to argue that his delusions diminished his capacity to form the
intent to commit murder.  This rule only applies in a small minority of jurisdictions
and usually is applicable only to negate the mens rea of a crime.  Here, D is not
seeking to negate the mens rea.

Diminished capacity will not apply.
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Answer B to Question 2

CHARLES V. DAN

HOMICIDE CHARGES.

Murder: Murder is the voluntary taking of the life of another with malice.  Malice can
be shown by perpetrator’s intent to kill, by his being responsible for death during
commission of a dangerous felony (“felony murder”), by acting in a manner
demonstrating a wanton disregard for human life, or by intending to inflict serious
injury.

Here, Dan is on a busy street and is approached by someone he imagines intends
to hurt him.  Dan is carrying a concealed weapon, a gun, with which he shoots in
Vic’s direction intending, he says, “only to wound him,” but a ricochet bullet kills Vic.

-There is clearly a homicide and Dan is clearly the cause.  But for Dan’s firing,
voluntarily, the gun, Vic would not be dead.

-Intent: First degree murder is a specific intent crime, usually shown by evidence of
premeditation and deliberation, or by felony murder.  Felony murder is not likely to
apply here.  Though crimes of carrying [a] concealed weapon and criminal assault
might be felonies, the shooting did not occur in furtherance of these crimes.  So,
premeditation and deliberation are the focus [sic].  A case can be made that Dan
premeditated this crime by the fact that he was carrying a concealed gun.
Moreover, deliberation can occur in a very short time; even a moment’s deliberation
can be enough to sustain the charges.  Here Dan thought about his act long enough
to consider Vic’s “scruffy” appearance to be a threat to him, and to decide to shoot.

Second Degree Murder

Intent to inflict serious bodily harm satisfies the malice requirement.  Vic shot “to
wound Vic in the legs.”  A bullet to the legs is surely serious bodily harm, so Vic can
be found to have malice on this basis.

Likewise, Vic’s shooting a gun on a “busy street” is likely “wanton disregard for
human life” so that Vic’s malice can be shown to be based upon “depraved heart.”

Finally, the killing of a person by “dangerous means” as a lethal weapon, here, a
gun, is sufficient to establish intent.  

Conclusion
 
Prosecutor can charge Dan with first degree murder based upon his intent, shown
by carrying and firing [a] gun on [a] busy street and his premeditation. Second
degree murder included.

Assault and Battery
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Criminal assault merges into battery where the threat which constitutes assault
occurs simultaneously with the harmful touching required for battery.

Criminal battery is the harmful or offensive touching of another without consent.
The touching may be indirect so long as a physical touching occurs and the object
which touches was set in motion by the perpetrator.  Here Dan clearly caused the
bullet to “touch” Vic in harmful manner.

Conclusion

Vic can be charged with criminal assault and battery.

N.B. Legal statutes may result in a gun charge v. Dan.

Defenses For Dan

Justification

A justification excuses the crime and results in “no crime.”  Here, Dan will argue self-
defense as justification.  Self-defense excuses a killing if the perpetrator acted
reasonably (general intent) and in good faith (specific and general intent crimes) to
protect self from serious bodily injury or death and if the actions in defense were
proportionate to the threat.

Here, Dan will argue he only acted to save himself from Vic, whom he believed
intended to kill him, and that deadly force was proportionate and justified.

However, since Vic made no threatening gestures toward Dan and there are facts
suggesting Vic was brandishing a weapon, a reasonable person in Dan’s position
would not have concluded his life was in jeopardy.  So Dan’s excuse falls in the
majority.  His “good faith” alone is irrelevant to second degree murder, a general
intent crime.  In a minority of jurisdictions, if his mistake is found to be in “honest”
or in “good faith,” the crime may be mitigated to voluntary manslaughter.  

Conclusion

Self-defense is not likely available to Dan.

Excuses:

Dan will defend saying he did not have the requisite intent for murder.

He will say he only intended to wound Vic.  However, as discussed above, both the
specific intent for first degree murder and general intent for second degree are
supported by his acts.  His intent to do serious bodily harm by wounding Vic with a
bullet, the use of a gun, [and] the thinking he did before firing all support Vic’s
having requisite intent for murder, arguably first degree.
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Insanity

In majority the defense of insanity is established if, at the time of the offense, the
perpetrator was suffering from a serious mental defect or disease such that he
lacked substantial capacity either to appreciate the wrongfulness of his act or to
conform his behavior to the requirements of the law (A.L.I).

Here, while Dan is described as having a “pathological fear” of long -haired persons,
we do not know if he has had an established diagnosis of serious mental illness.
If he does have such a defect or disease, Dan will have to show that his delusional
state was of the kind that anyone believing as he did would have acted in the
manner he did or that his disease caused him to lack substantial capacity to
understand that he was shooting someone or that it is a crime to do so.

Involuntary Manslaughter

Involuntary manslaughter is the killing of another in a state of passion or high
emotional arousal caused by a provocation, more than mere words, that would have
aroused such emotion in any reasonable person in that position, and that there was
no time for the person to “cool off”, and that he did not, in fact, cool off.

Here Dan will argue that Vic’s coming toward him looking as he did caused Dan to
be so afraid that he acted in a state of high emotion.

Conclusion

Dan’s arousal is not that which a reasonable person in his situation would
experience.  Dan’s mental illness is not considered in this formulation.

Conclusion

Charges of murder in first degree will lie against Dan, though they may be dropped
to second degree murder.  Dan’s defenses will fail, except possibly the insanity
defense, for which we have insufficient information to decide.


