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Question 1

Al went to Dan’s gun shop to purchase a handgun and ammunition.  Dan showed Al
several pistols. Al selected the one he wanted and handed Dan five $100 bills to pay for
it.  Dan put the unloaded pistol and a box of ammunition in a bag and placed it on the
counter.  

While Al was filling out the necessary registration papers, Dan went to the cash register to
make change.  As he was doing so, Dan noticed that the bills Al had handed him were
counterfeit, and he exclaimed, “You rotten bum!  You’ve given me phony money.”

At that moment, Al grabbed the bag that had the gun and ammunition in it and fled from the
gun shop.  Dan grabbed a loaded pistol he kept under the counter and ran after Al, yelling
at him to stop.  As Dan pursued Al down the street, he fired a shot into the air, and yelled,
“If you don’t stop, the next shot will stop you.” Al kept running, and, as he did so, he loaded
a cartridge into the pistol he had fled the gun shop with, turned, and shot toward Dan.  The
bullet struck and killed Dan.

1. What legal justification, if any, did Dan have (a) pursuing Al, and (b)
threatening Al with deadly force?  Discuss.

2. With what crimes can Al be charged, and what defenses, if any, can he
assert?  Discuss
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Answer A to Question 1

Larceny

Larceny is the intentional taking and carrying away the property of another with the intent
to permanently deprive thereof.  Al took possession of the gun and ammunition under false
pretenses, i.e. by giving fraudulent money (counterfeit) to Dan.  Al therefore obtained
possession of the gun and ammunition unlawfully, such that the taking and carrying away
was of the property of Dan[.] Dan was justified in his pursuit of Al in that he was legally the
owner of the property that Al took, and a person is legally entitled to retrieve property that
is rightfully theirs.  The retrieval of the property must be immediate for it to be justifiable to
use force (lawful) to retrieve.  Dan was in hot pursuit of Al, as Al had just taken the goods
from his store.

Dan was therefore justified in pursuing Al, as the lapse of time between the asportation of
the goods, and Dan’s discovery of the good’s missing, was almost immediate.  A person
is entitled to use reasonable force necessary to retrieve stolen goods, if they are in hot
pursuit, i.e. immediate pursuit of the stolen items.

Therefore, although deadly force is never allowed in the defense or retrieval of property,
if the owner of the property is in hot pursuit of the property, reasonable force may be used
to retrieve the property.  It was reasonably foreseeable that Dan would run after Al to
retrieve his stolen property as the occurrence of the taking was immediate.  It could be
argued that the firing of a shot into the air was not the use of reasonable force a person
is lawfully entitled to use to retrieve their property.  Dan, however, could argue that as he
was in hot pursuit of his property it was “reasonable” force to fire the pistol in the air, in
order to scare the felon, Al, into stopping in his tracks.  Dan could argue that his words
were reasonable given the immediacy of the situation and his right to retrieve his property.
Al could counter that because deadly force is never justified in the retrieval of property, the
fact that Dan fired a shot in the air and stated the words “If you don’t stop, the next shot will
stop you” there was more than the use of reasonably[sic] force used by Dan, because he
(Dan) had the apparent ability to carry out his threat.  

Assault is the apprehension of an immediate battery.  Al could argue that Dan was not
justified in his pursuit as the assault was coupled with words and the present ability to carry
out the use of deadly force[.]  Dan could counter (if he were alive) that he was justified in
pursuing Al with deadly force.  A civilian is privileged to make a lawful arrest of a felon.
Their belief that a felony is being committed must be reasonable.  In this case, Dan knew
that Al had committed a felony.  Al had given him counterfeit bills, and had obtained
possession by trick.

Larceny by trick is when a person obtains property possession by deceit.  In this case, title
did not pass because Al took possession of the gun, knowing that the money he paid for
it was counterfeit.  Title did not pass, as Dan discovered the counterfeit before he gave the
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gun & ammo to Al.  But he intend[ed] to pass title, so it could be inferred that Al committed
the crime of false pretenses.  Because Al had committed a felony, false pretenses, Dan
could justifiably arrest him, because he reasonably believed Al had committed a felony, by
obtaining property under false pretenses –  the gun was not fully registered to him, which
would have been title, because it does not appear that Al completed the paperwork.  Had
the transaction been complete & then Dan found out the money was counterfeit – it would
have been larceny by trick, in which title would have passed.

A felony has been committed, and a civilian’s entitled to use force necessary to arrest the
felon, but it must be reasonable.  Dan, again, could argue that it was reasonable to fire a
gun & yell at Al, as Al had stolen a gun & ammunition, & was therefore armed &
dangerous.  However, the gun was not loaded, therefore, deadly force which Dan could be
found guilty of applying, if the words he used, coupled with the firing of the shot, were
found to be an immediate threat of deadly force capable of being performed which may not
have been justified given the fact that Al was fleeing and therefore the force that could be
reasonably used to stop a fleeing felon was not justifiable to be deadly force.  The gun Al
carried was not loaded, and he was fleeing from Dan.  Dan[,] it could be argued, could
have reasonably believed that Al loaded the gun & he was using reasonable force to stop
a dangerous fleeing felon – who had committed an inherently dangerous felony – theft of
a firearm and ammunition.  

A shopkeeper is entitled legally to detain a customer they believe is unlawfully attempting
to steal from them.  Dan could argue successfully here, it was within his rights to lawfully
detain Al for a reasonable time to question him, as he reasonably believed the money was
counterfeit.

II. Al can be charged with obtaining property by false pretenses.  False pretenses is
obtaining title of the property by the use of deceit.  It is a specific intent crime.  Here, it can
be inferred that Al intentional[ly] gave Dan 5 $100 bills that were counterfeit.  Al could have
argued that he did not know the bills were counterfeit, however, he took the gun & ammo
& ran, therefore, it can reasonably be inferred that Al knew the bills were no good.  On the
other hand, Al could argue that he did not know the money was bad & when Dan yelled at
him “You rotten bum”. . . .  “Al got terrified & fled from the shop.  Al could argue that he was
registering the gun, which indicated that he intended to lawfully obtain title to the gun.
However, it could be argued that a reasonable person would not have run, however,
nonetheless, Al may have personal reasons for his reaction to Dan.  This theory may be
found to be a bit reaching, but could be arguably used to find Al lacked the requisite
specific intent necessary to be found guilty of the specific intent crime of false pretenses.
A crime require[s] mens reas [sic] & actus reas [sic].  The mental state is necessary, along
with an act – physical move.

Larceny is the trespassory taking and carrying away the property of another with the intent
to permanently deprive thereof.  It could be argued that Al intended to take the gun and
ammo – there is an asportation (required for larceny) as Al moved the gun & ammo. [A]ny
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movement of the property is sufficient to meet the requirement of asportation.  Here there
was a lot of movement as Al hot[-]tailed it out of the gun shop.  Larceny is a specific intent
crime; the actor must intend to deprive the owner of the property.  Al could argue that he
took the gun & ammo “at that moment” that Dan yelled at him regarding the $ counterfeit
[sic].  Al could argue that he was shocked by Dan’s accusation & fearful of Dan because
Dan did own a gun shop & more than likely possessed a loaded pistol.  Al could argue that
because he thought the money was legitimate, and perhaps Dan was acting unreasonably,
that he was fearful of his life & believing that he lawfully purchased the gun & ammo – took
his property & left Dan’s shop.  Title had not passed, only possession however, as the
requisite paperwork – registration papers had not been filled out fully.  Therefore Al
obtained property possession[,] not title.  If he is found to have intentionally passed
counterfeit bills to Dan, he may be found guilty of larceny by trick – unlawfully obtaining
property by the use of deceit.

If Al argues against the larceny charges successfully, he could be successful in
establishing that it was his property.  However, as stated earlier, a shopkeeper is entitled
to lawfully detain a customer if he reasonably believes the customer is attempting to
defraud him.  Al could be found guilty of larceny based on violation of this law[.] Al could
argue that the property he took, he believed, was (reasonably) his.  It could be argued
against Al, that continuing to run is unnecessary & unreasonable due to the fact that Dan
had only said “You rotten bum – you’ve given me phony money” – Al could counter that he
knew Dan had grabbed a gun & that he was afraid for his life & so he ran from Dan, when
[D]an fired the shot & yelled that the next shot will stop him, the immediacy of the potential
for Dan to carry out his threat was imminent, therefore, Al could argue that in self-defense
he loaded the cartridge & shot toward Dan.  Al could argue that a person is lawfully entitled
to use that force which is necessary to defend oneself against an aggressor & deadly force
if it is reasonable to believe it is necessary in self[-]defense – is justified.  Al could argue
that he believed Dan was crazy & going to kill him & that he was acting in self[-]defense.
The state could argue that Dan was the victim of a felony – that under the doctrine of
felony murder (a death that occurs during the commission of a felony, the defendant is
found guilty of murder) – and hold Al liable for his death.  The felony has to be one that is
not inherently dangerous, and is separate from the death.  Al, it could be argued, did go
to Dan’s shop with the specific intent of taking the gun & ammo by deceit & obtaining title
(false pretenses)[,] therefore in the commission of this felony he would be liable for any
deaths resulting thereof.  Dan was killed – he was a victim.  If Al cannot prove that Dan
was a threat to him, Al may be found guilty of felony murder[.] If Al is not found guilty of
larceny he could be found guilty of murder.  Murder is the unlawful killing of another with
malice aforethought – reckless, wanton, an[d] malignant heart.  If could be argued that
firing a shot at anyone who was not an immediate threat to one – in this case Dan had not
yet fired at Al – therefore, Al’s firing a shot toward Dan, it would be reasonably foreseeable
that the bullet would hit Dan & Al’s recklessness may be grounds for successful charges
of murder.  The state could try to also argue that Al specifically intended to kill Dan, in that
he premeditated the killing – he had time to think & to load the gun.  Al could counter that
he was acting in self-defense, and was reasonably justified to use that force he believed
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was necessary under the circumstances to defend himself.  This could mitigate the charge
to voluntary manslaughter acting in the heat of passion, or to involuntary manslaughter –
reckless conduct likely to cause death – or reckless disregard of consequences.  If it can
be found Al acted with specific intent to deprive Dan of property, he may be found guilty
of felony murder.  If not, then he may be justified in using a self-defense justification to
mitigate his charges to manslaughter or to dismiss his charges.



-6-

Answer B to Question 1

I. - Dan - Justification of Actions

A. Pursuing Al - Dan[‘]s justification(s) for pursing Al require review of the
relationship and standards for Dan[.]

1.) Shopkeeper - Dan as a shopkeeper has a valid use of reasonable
force and detention of Al if Dan reasonably believed that Al had stolen
goods from the store.  The fact that Al grabbed the bag and fled the
store when he was confronted about the counterfeit money makes
this a reasonable assumption[.]

2.) Owner - Recovery of personal property - Regardless of shopkeeper
rule, Dan had the right to timely use reasonable force to recover his
personal property which had been stolen by Al.  He had the right to
pursue Al a reasonable distance in this recovery pursuit.

A. Chasing with a loaded gun — Dan would need to show
that taking a loaded gun in his pursuit was a reasonable
action.  The fact that — Al had stolen a gun and the
ammunition may not be sufficient for this showing.  The
gun was not loaded and this could be a turning point as
to reasonableness[.]

3.) Felony Prevention - If Al’s action was to be considered a felony, then
Dan could act as private citizen [sic] acting to prevent the commission
of a felony as well as the two other standards.

4.) Greater Evil - If Al can show that his actions were reasonably
necessary to prevent the greater evil that Dan presented with the
stolen gun & ammo, then his actions would also be justified[.]

II. Dan - Use of Threat of Deadly Force

A. - Reasonableness - 

1.) Did Dan have reason to believe the use of threat of deadly force was
reasonable?  If Al’s stealing the gun & ammunition gave rise to a
felony situation & Dan reasonably believed such threat of force was
necessary then he should be justified in using this threat[.]

2.) Danger to Others - It may also be argued against Dan that his firing
in the air was reckless and unjustified in the threat of danger to
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others.
B.) Felony - (see I a 3)

Use of threat of deadly force would be justified if reasonable to
prevent felony.

III. Crimes of Al

A.) Murder - For Al to be charged with murder he must be found to have
committed a homicide with malice.  

1.) Homicide - Homicide is defined as the killing of a person by another
— Here the facts clearly show that Al turned and shot at Dan[,]
causing his death[.]

2.) Malice - Malice can be determined by one of four factors 1) intent to
kill, 2) intent to cause serious bodily harm, 3) reckless and wanton
behavior (depraved heart) 4) in the commission of an inherently
dangerous felony.

a. Intent to Kill - Deadly weapon use absent any evidence to the
contrary is sufficient to show intent.  Al loading & shooting
does this.

b. Intent to Cause Serious Bodily Harm - 
It is clear that Al intended some harm even if he can show his
intent was not to kill[.]

c. Reckless & Wanton - Al[‘]s firing of gun in the street in any
direction should show reckless & wanton behavior[.]

d. Felony Murder - Was Al’s action causing Dan[’]s death in the
course of a felony?  If it can be shown that Al’s action was
inherently dangerous and the taking of the gun and
ammunition in conjunction with the passing of counterfeit
money satisfied the felony portion then Al would fall under the
felony murder rule as well.

It seems on the facts that Al would be charged with first degree murder unless he
could somehow mitigate the charge.

DEFENSES

1. Self[-]Defense - Al can raise the issue of self[-]defense because Dan
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threatened to shoot him.  However, self-defense is not viable in the
commission of this act.  Al had other options to remove this threat that did
not require his use of deadly force (i.e. surrender).

2. Heat of Passion - Al may claim that he acted in the heat of the moment and
not in a clear state of mind to try to mitigate to Voluntary Manslaughter[.]

3. Inadequate Defense - 

All may have some other reason or justification allowing him to claim his
action was based on behalf of facts not mentioned that led him to act in the
manner he did[.]

4. Mental State - Because of intent requirement if Al could show an inability to
form the intent he could then reduce the murder charge[.]

B.) Larceny - Trespassory taking of the property of another with intent to deprive

1. Taking - While Dan had placed the gun & ammo in a bag and placed
it on the counter, it seems clear that as the money had not been fully
exchanged - Al’s grabbing would be a taking.

2. Intent - Al’s use of counterfeit money and subsequent flight would
indicate an intent to take the gun & ammo by trick if not directly.  It
would likely be argued that he formed the intent at the time he was
confronted if not before.

3. His fleeing the store with the items clearly shows his depriving Dan of
those items.

Defenses -

C.) Attempted Larceny by Trick

1.) Al misrepresented the money as genuine in tendering same to Dan
in exchange for the gun.

2.) Intent - His entering & using the counterfeit would seem to indicate his
intent, particularly when coupled with his subsequent taking & fleeing
when confronted[.]

Defenses
Mistake - Al might try to argue that he did not know that the money
was counterfeit, but his actions & lack of other facts make this
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unlikely[.]

D.) [sic]


