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Question 4

Dan intensely disliked his co-worker, Mona, with whom he was in direct competition for an
important promotion at work.  He knew that Mona and her husband, Otto, had a troubled
marriage and that Otto suspected Mona of infidelity.  He also knew that Otto had a very bad
temper when provoked.

Hoping secretly that it would provoke Otto to kill Mona, Dan told Otto that he had seen
Mona and another co-worker in a compromising position in the storeroom on several
occasions.  Believing what Dan told him, Otto went to Mona’s workplace and hid in the
storeroom. As he waited, he became angrier and angrier with each passing moment.
When Mona entered to get some supplies, Otto jumped out from behind a cabinet, flew into
an uncontrollable rage, yelled “Dan has told me what you do when you come in here. I’m
going to kill you,” and began to strangle her.  Mona’s screams attracted a security guard,
who subdued Otto and freed Mona.

Dan and Otto have each been charged with solicitation of murder, conspiracy to commit
murder, and attempted murder.  

Do the facts support each of the charges against Dan and Otto, and what, if any, defenses
might they each assert?  Discuss.
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Answer A to Question 4

4)

People v. Dan 

Solicitation of Murder. Solicitation is asking another to do an illegal act.  Where the target
(intended) crime requires a certain result (such as murder requires a homicide), the actor
must desire that the result occur.  While Dan (D) may have secretly hoped a murder would
occur, he has not asked Otto (O) to kill Mona (M), or anyone for that matter.  He has also
not asked anyone to do anything illegal.  Rather, D has provided O with information that
he hopes will lead to M’s death.  This will bear on his liability for attempted murder.
However, D has not committed the crime of solicitation of murder.

0 Merger.  A successful solicitation merges into the crime of conspiracy.  Here, there
was no solicitation, so there was nothing to merge.

0 0

Conspiracy to Commit Murder.  Conspiracy is an agreement between two or more parties
to do an illegal act, or to do a legal act by illegal means.  The majority of modern
jurisdictions also require a minimal overt act in furtherance of the conspiracy.  Again, as
above, D and O have not agreed to do anything.  D gave O information that he hoped O
would act on, but his true intentions were secret and there was no agreement between D
and O to kill M, or anyone, or to do anything illegal.  Therefore, D is not guilty of conspiracy
to commit murder.

Attempted Murder.  Attempt is the intent to do an illegal act, or bring about an illegal result,
plus an act in furtherance of that intent.  The target crime involved in attempted murder is,
of course, murder, to be discussed infra.  Here, the state will argue that D attempted to
murder M.

0 Specific Intent Crimes.  Because attempt requires the intent to do an illegal act or
bring about an illegal result, general intent crimes (as some types of murder are) cannot
be the subject of malice.  Specific intent crimes - those in which the actor intends his result
can be the subject of an intent crime.  Crimes requiring a knowing mental state can be the
subject of attempt if the actor could be substantially certain that the illegal act or result
would occur.

0 Act In Furtherance.  Traditionally, the act must have been in close proximity to the
target crime.  The Modern Penal Code (MPC) requires that the act be a substantial step
toward completion of the target crime; an act is not a substantial step unless it is strongly
corroborative of the actor’s criminal intent.  Here, D has undertaken an act in furtherance
of his intent that M be murdered by setting in motion a chain of events which he hoped
(secretly, of course) would lead to O’s killing of M.  Telling O, who[m] he knew had a very
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bad temper when provoked, something as provocative as the fact that he’d caught M in
compromising positions with another person[,] constitutes a substantial step toward her
killing and is in close proximity to her actual killing.

0 0 Use of Instrumentation.  As a defense, D may attempt to argue that he did
not intend to kill M, rather, only O did.  D would argue that he simply gave O some
information and that O was the “only” prospective murderer.  In this case, however, O can
be viewed as an instrumentality who, while human, is truly little different that [sic] an
inanimate weapon such as a gun.  Where one loads a gun and fires it at another,
substantially certain that firing the gun will kill the intended victim, D “loaded” O with
information that he hoped, and was substantially certain would, inflame the temperamental
O to the point where he would kill M, or at least attempt to.  Consequently, D clearly did
undertake an act that was intended to result in M’s murder.

0 0 Target Crime: Murder.  Murder is an unlawful homicide, committed with
malice.

0 0 Homicide.  Homicide is the killing of anther live human being.  Had the target
crime been completed, Mona would have been killed, as D desired.  Thus, the homicide
element is satisfied for attempted murder.

0 Malice.  Malice can be satisfied through any of the following four manners: intent to
kill, intent to do serious bodily harm, depraved heart and felony murder.  Only one type of
malice is relevant to this discussion:

0 0 Intent to Kill.  Where the actor, intending to kill his victim, does so, this will be
the appropriate charge.  In this case, we are specifically told that D secretly hoped that O
would kill M.  The fact that his intent was secret is immaterial.  The fact that D intended that
M be killed as a result of his actions with regard to O is all that is needed to satisfy this
element.  Had O killed M, D would have been criminally liable for intent to kill murder.
Because O did not kill M - and even if O had not acted on D’s intentions, this would be the
case - the malice element of the target crime is satisfied.  Intent to kill being, by definition,
a specific intent crime, it can be the subject of a charge of attempt.

0 Degree.  Intent to kill murders in which the actor premeditated the killing are first-
degree offenses; without premeditation, intent to kill murder is a second-degree offense.
Here, D had planned M’s death, conceiving the plan to provoke O into killing her, thus
premeditation is demonstrated.

0 0 Conclusion: D Guilty of Attempted First-Degree Murder.  Because D intended
that M be killed, and because he undertook an act in furtherance of that intent by
attempting to provoke O into killing her, D will be criminally liable for attempted murder in
the first degree of M.  He has no defenses to this crime.
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0 0 0

People v. Otto

Solicitation of Murder.  Defined supra.  Here, O has not asked anyone to do anything,
much less commit a murder.  He has solely acted on information D gave him, secretly
hoping to induce O to act.  O is not criminally liable for solicitation of murder.

Conspiracy to Commit Murder.  Defined and discussed supra.  Conspiracy requires an
agreement between two or more parties, and while O did eventually try to kill M, he did so
of his own accord.  O is not criminally liable for conspiracy to commit murder.

Attempted Murder.  Defined supra.

0 Act in Furtherance.  Defined supra.  O’s strangling of M is an undeniable act in
furtherance of his intent to kill M.

0 Target Crime: Murder.  Defined supra.

0 0 Homicide.  Defined supra.  O told M, “I’m going to kill you.”  Clearly, he
desired to commit the homicide of M.

0 Malice.  Defined supra.

0 0 Intent to Kill.  Defined supra.  O’s  statement   that   he was going to kill   M
demonstrates that he intended to kill her.  Intent to kill being, by definition, a specific intent
crime, it can be the subject of a charge of attempt.

0 Degree.  Defined supra.  Here, it may be difficult to know for certain whether O
actually premeditated for a long period on M’s killing.  However, by announcing his
intention to kill M, O has demonstrated that he has at least thought about it for a moment,
so premeditation is established and O will be liable for attempted murder in the first degree.

0 0 Conclusion: O May Be Guilty of Attempted First-Degree Murder.  Barring a
successful defense, O will be criminally liable for the attempted murder of M in the first
degree.

0 0 0

Defense: Mitigation to Attempted Voluntary Manslaughter (VM).  Where the elements
below are satisfied, a party may mitigate a murder down to VM.  Here, O will claim that the
elements of VM are satisfied and that his attempted murder of M should be mitigated to
attempted VM.  The elements are: 

0 Reasonable Provocation.  A provocation act must have occurred that would have
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caused a reasonable person to lose his self control to such a degree that he would kill.
Because of the reasonableness standard, O’s bad temper will be immaterial to this
element.  However, discovery of infidelity by a spouse has been held to be a reasonable
provocation.  Here, O had “learned,” however incorrectly, that M had been unfaithful to him
from D.  If a jury finds that a reasonable person would have believed D’s entreaties that M
had been caught in compromising positions on several occasions to be a reasonable
discovery of marital infidelity, then O will be able to establish this element.

0 Actual Provocation.  The actor must have actually been provoked by the provocative
act; if the actor, not actually provoked, uses the act as a mere pretense for his crime, VM
mitigation will not be available.  We’re told that O believed what D told him and acted on
it by going to M’s workplace and laying in wait for her in the storeroom, so he clearly was
actually provoked.

0 No Reasonable Cooling-Off Period.  A period of time must not have lapsed in which
a reasonable person would have regained his self-control.  Again, the reasonableness
standard makes O’s temper immaterial.  In this case, we do not know the length of time
between the provocative act (learning of M’s alleged infidelity) and O’s attempt to kill M.
We only know that O waited for M, but we do not know for how long.  We also do not know
how long it took O to get to M’s workplace.  Without this information, it is impossible to
conclude as to whether there was a reasonable cooling-off period.  If there wasn’t, VM
mitigation will not be available to O.

0 No Actual Cooling Off.  The actor must not have actually cooled off prior to his act.
Here, we are told that, rather than cooling off, O became angrier and angrier with each
passing moment, attacking her as soon as she entered the storeroom.  O clearly had not
actually cooled off.

0 0 0

Conclusion.  If O can prove there was no reasonable cooling-off period, he will be able to
mitigate his criminal liability down to attempted voluntary manslaughter.  If he cannot, he
will be criminally liable for the attempted murder of M in the first degree.
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Answer B to Question 4

4)

I. State vs. Dan

a. Solicitation Of Murder: Solicitation is asking, aiding, enticing, encouraging others to
commit murder with a specific intent that the crime be committed.  The facts indicate that
Dan secretly hoped that his conduct would provoke Otto to kill Mona.  So the specific intent
is established.  Solicitation is complete when the act of enticing is done even if the solicitee
rejects the solicitation.  Here the act of telling Otto that Mona was having an affair with
another coworker knowing that Otto had a trouble[d] marriage and Otto suspected Mona
of infidelity and knowing that Otto had a very bad tamper [sic] will be sufficient to establish
enticement impliedly.  Therefore, he is most likely found to be guilty of solicitation.  A crime
once committed cannot be undone.  Solicitation merges with conspiracy, attempt or
completed crime.  It is generally a misdemeanor.

b. Conspiracy to Commit Murder: An agreement between two or more person [sic] to
commit an unlawful act or lawful act with an unlawful purpose and an overt act in
furtherance of the commission of the crime with a specific intent that crime be committed.
Conspiracy does not merge with attempt or the crime.  

i. Agreement does not have to be express and it could be implied.  In [a] majority of
states it requires two guilty minds.  Dan will argue that though he secretly hoped that Otto
kill Mona [sic] but there was no express or implied agreement between the two.

ii. Two guilty Minds: In majority for conspiracy there should be at least two guilty
minds.  The actus rea and mens rea must concur.  Here though Otto hoped that Dan will
[sic] kill Mona, but the facts do not indicate whether at this time Otto had the specific intent
to kill Mona.

iii. An Overt Act: Otto will assert that he did not do any act in furtherance of the crime.
However, any act that is in furtherance of crime and committed by any coconspirator is
sufficient for the overt act requirement.  Here, Otto’s going to Mona’s workplace will be
sufficient.

If the jury finds that there was no agreement between Dan and Otto to kill Mona either
express or implied Dan may not be guilty of conspiracy.  On the other hand if the jury finds
that there was an implied agreement to murder Mona than [sic] Dan is guilty of conspiracy.

MPC Jurisdiction: An agreement with one or more person [sic] to solicit,
attempt or commit a crime or aiding to planning and commissioning of the crime.  MPC
does not require two guilty minds.  One guilty mind is sufficient.  MPC does require an overt
act.  Therefore, in MPC jurisdiction Dan is guilty of conspiracy to commit murder as he



-34-

solicited Otto by enticing him to commit murder.
c. Attempted Murder: The guilt of Dan will be based on vicarious liability based on
solicitation or coconspirator.  Under Pinkerton’s rule, he is vicarious[ly] liable for the crimes
of Otto which are in furtherance of the agreement and that are foreseeable unless Dan
effectively withdraws.  Dan had not withdrawn.  So Dan is liable for attempted murder if
Otto is liable for attempted murder (see discussion below).  He will be vicariously liable
based on solicitation in majority of jurisdiction [sic] and will not be liable based on
coconspirator if he is not found to be guilty of conspiracy under majority as discussed
above.

MPC Jurisdictions: MPC does not follow Pinkerton’s rule.  MPC finds a D liable only if [sic]
acted in the commission of the crime or aided or abetted, that is only based on accomplice
liability.  Since Dan did not acted [sic] in the commission of the crime, he may not be found
vicariously liable unless the jury finds that his act of telling Mona’s infidelity is aiding and
abetting[.]  Then he will be guilty based on accomplice liability.

II. State vs. Otto:

a. Solicitation of Murder: Solicitation is defined supra.  Otto did not ask or entice
anyone.  He is the solicitee and Dan is the solicitor.  Therefore, Otto cannot be guilty of
solicitation.

b. Conspiracy to Commit Murder: See supra for majority and MPC jurisdiction
definitions.  Since the conspiracy is between Dan and Otto, the discussion of conspiracy
for Otto is similar to that of Dan.  Otto will also argue that he did not have any agreement
with Dan to commit murder.  He will also argue that he did not have any intent to kill Mona.
He went to her office just to confront her and to verify the veracity of Dan’s statement.
Since he did not have any intent than [sic] he cannot be guilty of conspiracy even under
MPC jurisdiction where one guilty mind is sufficient.

c. Attempted Murder: Specific intent to kill and an act in perpetration of murder that is
a substantial step and which is highly corroborative of the intent to murder.

i. Substantial Step: Here Otto went to Mona’s office and hid in the storeroom.  He
jumped at Mona from behind the cabinet when she entered to get some supplies.  Otto has
gone to the [sic] Mona’s office but the issue is whether this is highly corroborative of his
intent to commit the crime.  There is no substantial certainty that Mona will visit the
storeroom.  On the other hand Dan had told him that he has seen Mona in [a]
compromising position in the storeroom and that’s why he hid in the storeroom.  So most
likely his hiding in the storeroom and waiting for her to visit coupled with his strangling of
Mona will be a substantial step.

ii. Specific Intent: The intent may be inferred based on D’s statement or conduct prior
to act and his relationship with the victim.  Here Otto made a statement that he was going
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to kill Mona before he strangled her may be [sic] sufficient to show intent.  Also, the fact
that he was hiding and he believed that Mona was infidel [sic] may further be used to infer
his intent to kill Mona.  On the other hand Otto will argue that he did not take any deadly
weapon with him nor he is an expert in strangling persons [sic] to death to negate his
specific intent.

iii. Factual Impossibility: Otto may also argue factual impossibility.  Factual impossibility
exists when a D who seeks to perform a prohibited act is not able to do the act because
of the facts unknown to him.  Otto will argue that it is impossible to kill someone in a
storeroom which is visited by all the employees with bare hand [sic] and he is not an
expert.  However, factual impossibility is not a defense to attempt.

iv. Heat of Passion: If Otto can show that he cannot be guilty of murder than [sic] he
is also not guilty of attempted murder.  So if he is able to show that had the crime been
committed it would have been only voluntary manslaughter [sic].  Heat of passion can
reduce the charge to voluntary manslaughter.  This requires that: 
a) a reasonable person is provoked (objective)
b) D was actually provoked (subjective)
c) a reasonable person would not have cooled off during the time interval between
provocation and D’s conduct (objective)
d) D was actually not cooled off.

It is reasonable that a person can be provoked when informed about wife’s
compromising positions and specially if Otto already suspected Mona of infidelity.
However, seeing your wife having sex with other [sic] is sufficient for provocation, but
hearing about the compromising position may not be sufficient for a reasonable person for
provocation.  So even if Otto is provoked but a reasonable person will not be provoked
[sic].  Also, there probably is enough time for a reasonable person to cool off as he went
to Mona’s office and waited for her.  In Otto’s case he did not cool off[,] instead he got
angrier.  Since a reasonable person would not be provoked and would cool off, Otto’s
murder will not be mitigated to Voluntary Manslaughter.

State will argue that he had enough time to premeditate and deliberate in the
storeroom to commit murder[,] therefore he is guilty of attempted murder.


