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Question 3 

Alan, age 18, decided that as a graduation prank he would set fire to the athletics 
equipment shed at the high school.  Late on a Saturday night, Alan, who had consumed 
a few beers, told his friend, Brian, about his plan and asked Brian to drive him to the 
school.   “That’s an idiotic idea,” Brian told Alan. “What if somebody’s in there?  Somebody 
might get hurt.”  Alan replied that he didn’t think it was likely anyone would be there late 
at night.  Brian said, “It’s not my business why you want a ride.  I’ll give you a lift, and 
what you do while you’re there is your problem.”   
 
Brian drove Alan to the school and parked a hundred feet from the athletics shed.  The 
shed was made of wood.  Alan had brought a single pack of paper matches, but was 
unable to set the shed aflame.  Brian, watching from a distance, beckoned to Alan and 
offered him his cigarette lighter, saying, “Get this over with so we can get out of here.”  
Alan returned to the shed with the lighter and was able to get the shed to smolder, but 
not catch fire.  After several tries, he gave up.  Alan and Brian left the school.  Because 
of his intoxication, Alan did not hear Carl, a local homeless man, snoring inside the 
shed.    
 
Unbeknownst to Alan or Brian, the shed was still smoldering.  Two hours later, high 
winds caused the remaining sparks to burst into flame; the resulting fire destroyed the 
athletics shed.  Carl was still asleep in the shed and was killed by the fire.   
 
What crimes, if any, have Alan and Brian committed?  What defenses can each assert, 
and will they be successful?  Discuss.   
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Answer A to Question 3 

 

What crimes has Alan committed? 

Solicitation 

Solicitation occurs when one induces another to commit a crime. 

 

Here, Alan asked Brian to drive him to the school so that he could set fire to the 

athletics equipment shed at the school.  At this point Alan was not asking Brian to 

commit a crime but merely to drive him to the location so that he himself could commit 

the crime.  Brian would be assisting Alan to make a crime occur, though, so this would 

be considered a solicitation. 

 

There was a solicitation. 

 

Conspiracy 

A conspiracy is an agreement between two or more persons to commit an illegal act. 

 

Although Brian did not expressly agree to assist in committing the act his actions 

suggested that he impliedly agreed.  This occurred when Brian gave Alan a lighter to 

assist in getting the shed to burn faster. 

 

There has been a conspiracy. 

 

Attempted Arson 

An attempt is a substantial step towards perpetration of a crime. 

 

Here, Alan had the specific intent to set fire to the athletics equipment shed at the high 

school.  He had the apparent ability to do the act because Brian had driven him and 

parked [a] hundred feet away from the athletics shed.  Lastly Alan was past the zone of 

preparation because he brought with him a single pack of paper matches.  Alan was 

now in the zone of perpetration because he started to try to set the shed aflame.  Alan 



31 
 

continued to try and was ultimately able to get the shed to smolder but was unable to 

get the shed to catch fire. 

 

Arson 

In the common law, arson is the malicious burning of the dwelling house of another. 

 

Modernly, arson is the malicious burning of any structure. 

 

After Alan left the school, high winds caused the remaining sparks on the shed to burst 

into flame, causing the shed to burst in flames.  The fire was the result of Alan lighting 

flames to the shed.  But for Alan attempting to light the shed on fire, there would not 

have been any sparks that could have later turned into flames.  Therefore, Alan has 

committed the crime arson. 

 

Homicide 

Homicide is the killing of another human being. 

 

Here, Carl, a homeless man, was killed as he was asleep in the shed. 

 

There has been a homicide. 

 

Murder 

Murder is the unlawful killing of a human being with malice aforethought.  Malice 

aforethought will be found when there is an intent to kill, an intent to cause serious 

bodily harm, reckless or wanton conduct, or through the felony murder rule. 

 

There are no facts that suggest that Alan intended to kill Carl.  In addition, there are no 

facts that suggest that Alan had an intent to cause serious bodily harm.  There are facts 

to support reckless or wanton conduct because it was foreseeable that someone could 

have been in the shed and Alan did not do anything to ensure that the shed was empty.  

Finally, it is possible that the felony murder rule would apply because Alan was in the 

process of committing an inherently dangerous felony. 
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Actual Cause 

But for Alan lighting the shed with matches, and later a cigarette lighter, the shed would 

not have burned down and killed Carl. 

 

Alan is the actual cause of Carl’s murder. 

 

Proximate Cause 

Proximate cause is a natural and foreseeable consequence of one’s act where there are 

no unforeseeable intervening factors. 

 

It is foreseeable that when one lights a shed that a fire will be started.  Alan will try to 

argue that his act of lighting the shed was not the proximate cause of Carl’s death 

because when he left the shed was still in place.  Carl will try to argue that the high 

winds were a superseding event that caused the death of Carl.  However, this argument 

will not work because it was so foreseeable that this could happen that his friend Brian 

asked him prior to even going to the shed about what would happen if someone was in 

the shed, to which Alan answered that it was unlikely. 

 

Alan is therefore the proximate cause of Carl’s murder. 

 

First Degree Murder 

First degree murder is murder that is premeditated or deliberated.  It can also be found 

with the felony murder rule. 

 

There are no facts to show that Alan thought about killing Carl prior to going to the shed.  

There are also no facts to show that he planned it out.  However, felony murder will be 

found when one is in the commission of an inherently dangerous felony.  Alan was 

attempting to commit arson, which is an inherently dangerous felony; therefore outside 

any valid defenses Alan could be charged with first degree murder. 
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Second Degree Murder 

All murder that is not first degree murder will be considered second degree murder.  As 

discussed above there are enough facts to show this as a first degree murder, so 

absent any defenses Alan will be charged with first degree murder. 

 

 Defenses 

 

Infancy 

The facts state that Alan was 18 years old.  At the age of 18 one is considered an adult 

and will be treated in the justice system as such.  This defense will fail. 

 

Voluntary Intoxication 

Here the facts state that Alan had consumed a few beers prior to attempting to set the 

shed on fire.  Further the facts also state that because of his intoxication that [Alan] was 

unable to hear Carl snoring in the shed.  A defense of voluntary intoxication will serve to 

negate any mens rea associated with the specific intent to commit a crime and will allow 

the mitigation of the murder to voluntary or involuntary manslaughter. 

 

Voluntary Manslaughter 

Voluntary manslaughter is an intentional killing with malice that has been mitigated.  

First degree murder will be mitigated to voluntary manslaughter if adequate provocation 

can be shown, a timeframe where a reasonable person would not have been able to 

cool off, and that the person did not cool off. 

 

As discussed supra, there are no facts to indicate that this was an intentional killing. 

 

Involuntary Manslaughter 

Involuntary manslaughter is an unintentional killing with criminal negligence.  Alan did 

not have the intent to kill Carl.  His intention was to play a graduation prank.  He was 

criminally negligent because he did not take reasonable care in ensuring that there 

wasn’t anyone in the shed before lighting it.  Therefore Carl will be charged with 

involuntary manslaughter. 
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Withdrawal 

Alan will attempt to argue that they withdrew from the crime because they gave up.  

This defense will not work as their actions were responsible for the final act of arson and 

Carl being killed. 

 

What crimes has Brian committed? 

Accessory 

An accessory is one who incites, aids, abets or encourages another to commit a crime. 

 

Here Brian aided in the crime by agreeing to drive Alan to commit the crime of arson. 

 

Brian is an accessory. 

 

Accomplice liability 

An accomplice will be liable for all foreseeable crimes that occur as a result of their 

assistance. 

 

To be discussed infra. 

 

Conspiracy 

A conspiracy is an agreement between two or more persons to commit an illegal act. 

 

Although Brian did not expressly agree to assist in committing the act his actions 

suggested that he impliedly agreed.  This occurred when he gave Alan a lighter to assist 

in getting the shed to burn faster. 

 

There has been a conspiracy. 

 

Pinkerton’s rule 

All members of a conspiracy will be held liable for all crimes in furtherance of their 

goals. 

 



35 
 

Alan will be held responsible for all crimes that Brian is held responsible for. 

 

Attempted Arson 

Supra 

 

Arson 

Supra 

 

Voluntary Manslaughter 

Supra 

 

Misprision of a felony 

A misprision of a felony occurs when one fails to report a known felon or felony. 

 

Here, Brian failed to report that Alan was committing arson. 

 

Brian can be charged with misprision of a felony. 

 

Defenses 

 

Withdrawal 

Brian will attempt to argue that they withdrew from the crime because they gave up.  

This defense will not work as their actions were responsible for the final act of arson and 

Carl being killed. 
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Answer B to Question 3 

 

State v Alan (A): 

 

Conspiracy: 

A conspiracy is an agreement between two or more people to perform an illegal act or 

to perform a legal act in an illegal manner with the specific intent that the act be carried 

out.  Under the common law, only the agreement was necessary; however, modernly an 

overt act in furtherance of the agreement is necessary for there to be a conspiracy. 

 

Here, Alan told Brian about his plan and asked him to drive him to the school so he 

could set it on fire.  When Brian agreed to take Alan to the school, they agreed to 

perform an illegal act.  When the two drove toward the school with matches and a 

lighter in tow, they were performing an overt act in furtherance of the agreement.  Here, 

the conspiracy will be sufficient for common law and modern purposes.   Alan will be 

charged with conspiracy. 

 

Solicitation: 

Solicitation is inciting or encouraging another to commit a crime with the specific intent 

that the crime be carried out.  Here, Alan asked Brian to take him to the shed so that he 

could burn it down.  By asking Brian to take him to the school so he could perform the 

burning, Alan was encouraging Brian to become involved in the crime he was about to 

commit and asking him to become an accomplice to the crime.  He intended for Brian to 

take him to the shed and therefore intended that Brian be an accomplice.  Since 

complicity is a criminal act, and Brian did in fact take Alan to the school, Alan will be 

held liable for solicitation. 

 

Arson: 

Under the common law, Arson is the malicious burning of the dwelling of another.  

Modernly, the law has been changed to include other buildings, including the 

defendant’s own dwelling if being done so for insurance fraud.  In order for there to be 

an arson, the building must have gone past mere scorching and must have been 
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severely charred and damaged.  Under the common law, Alan will not be held liable for 

arson since the building he burned down was not a dwelling, but just the school athletic 

shed.  However, under modern law, Alan will be held liable for arson.  He had the 

specific intent to burn down the athletic shed, which was shown when he expressed his 

desire to do so to Brian.  Having the intent to burn down the shed, Alan will have acted 

maliciously.  Since the shed was burned and destroyed, the burning met the 

requirement of charring and thus Alan will be held liable for arson.  Alan might argue 

that he only let the shed smolder and didn’t actually burn it down; however, since he set 

the chain of events in motion, he will be held liable for the ultimate destruction of the 

shed. 

 

Homicide: 

Homicide is the killing of one person by another.  The facts show that Carl, a homeless 

man, was inside the shed when Alan burned it down, and that he died due to the 

burning of the shed. 

 

Murder: 

Murder is the killing of another human being with malice aforethought.  Malice can be 

found in four ways:  1) Specific Intent to kill, 2) Reckless disregard for [or] high risk of 

harm to human life (depraved heart murder), 3) Intent to cause grievous bodily injury, 4) 

Killing during the commission of a felony. 

 

1) Intent to kill:  Here, Alan did not know that Carl was inside the shed.  Since he was 

unaware of Carl’s presence, he did not have the specific intent to kill Carl. 

 

2) Reckless Disregard of high risk of harm/injury to human life:  Alan burned down a 

shed and was unaware of Carl’s presence inside the shed.  Although he was unaware, 

the burning of a building is an act that is still reckless and has a high disregard for risk to 

human life.  The fire could have spread and even injured other people.  Alan could be 

found to have the requisite malice due to his reckless disregard of risk to human life. 
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3) Intent to cause grievous bodily injury:  Here, Alan did not intend to cause injury to 

anyone.  He was unaware that Carl was inside the shed and he was burning the shed 

down as a prank, not to harm anyone.  He will not be held to have had the intent to 

cause grievous bodily injury. 

 

4) Felony Murder:  Felony murder occurs when a killing happens during the commission 

of a felony.  The felony must be inherently dangerous.  The felonies that are generally 

deemed inherently dangerous are: Burglary, Robbery, Rape, Kidnapping, and Arson.  

Since Carl’s death occurred due to the fact that Alan lit the shed on fire, and since Alan 

is liable for arson, he will be held liable for felony murder. 

 

Causation:  In order to be guilty of murder, it must be proved that Alan’s crimes were 

both the actual and proximate cause of Carl’s death. 

 

Actual:  But for Alan lighting the shed on fire, Carl would not have been burned to death 

inside the shed. 

 

Proximate Cause:  It is foreseeable that when a building is lit on fire, that severe injury 

or death can occur to people around or within the building.  Here, Carl was inside the 

shed.  Although Alan was unaware of this, his burning of the shed was the proximate 

cause of Carl’s death and Carl’s death was a foreseeable result of Alan’s conduct. 

 

Degrees of Murder: 

Some states have degrees of murder, and the defendant would be held liable for either 

1st or 2nd degree murder. 

 

1st degree:  1st degree murder occurs when the defendant has deliberated and 

premeditated the killing with the specific intent to kill.  Here, Alan did not deliberate or 

premeditate killing Carl; he was unaware Carl would be in the shed.  Since he lacks the 

specific intent to kill Carl, he will not be held liable for 1st degree murder. 
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2nd degree:  2nd degree murder encompasses the reckless disregard for human life, 

intent to cause grievous bodily injury, and felony murder killings.  Since Alan was 

recklessly disregarding a high risk of harm to human life and the killing occurred during 

the crime of an inherently dangerous felony, in a jurisdiction which applies murder in 

degrees, Alan would be held liable for 2nd degree murder. 

 

Involuntary Manslaughter: 

If, however, the requisite malice cannot be found, then Alan could be found liable for 

involuntary manslaughter.  Involuntary manslaughter occurs when the defendant 

performs a negligent murder or he performs an unlawful act murder.  Alan could be 

found guilty of involuntary manslaughter since he was negligent in burning down the 

shed without checking if there was someone inside.  However, the odds are that a jury 

would find that Alan did have requisite malice and thus he would likely not be able to 

bring his charges down to involuntary manslaughter. 

 

Alan will most likely be held guilty for felony murder or murder in the 2nd degree. 

 

Defenses: 

Voluntary Intoxication:  When a defendant is voluntarily intoxicated, if he can negate the 

mens rea of a specific intent crime, then he may be able to escape liability for that 

crime.  Here, Alan would probably argue he did not have the requisite intent required for 

murder.  He would argue that he was intoxicated and did not have the intent to kill and 

thus he should only be held liable for manslaughter.  However, since the killing occurred 

during the commission of a felony, this defense will likely fail and Alan will still be liable 

for murder.  Under a jurisdiction which charges for murder in degrees, if Alan could 

prove that he did not have the specific intent to kill, he would be able to bring his charge 

down to 2nd degree murder.  However, since Alan would not be charged for 1st degree 

murder anyway, this defense is irrelevant. 

 

State v Brian (B): 

Conspiracy:  (defined supra).  Here, Brian agreed to take Alan to the school so that he 

could burn down the athletic shed; thus he has agreed to commit a crime (being an 
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accomplice or accessory before the fact) and has committed an overt act in furtherance 

of that agreement (driving them to the school).  Brian will be held liable for conspiracy. 

 

Accomplice Liability:  Any person who aids, abets, or assists a principal in committing a 

crime with the specific intent that the crime be carried out will be held liable for 

accomplice liability.  Here, Brian would be a Principal in the second degree.  He aided 

Alan by driving him to the school and assisted him in committing the crime of arson by 

giving him a lighter to set the shed on fire when Alan’s own matches would not work.  A 

principal in the second degree is one who is constructively present at the scene of the 

crime but does not actually commit the crime himself.  Brian might argue he did not 

have the specific mens rea necessary for being an accomplice; however, when he 

drove Alan and gave Alan the lighter to burn the shed on fire, he was aiding and 

assisting in the completion of the crime, and thus will be held liable for accomplice 

liability. 

 

Pinkerton Rule:  The Pinkerton rule makes an accomplice or coconspirator liable for any 

of the crimes that occur in furtherance of the agreement or crime.  Here, B would be 

held liable for all the crimes that occurred in furtherance of Alan’s conspiracy to burn 

down the shed and any foreseeable crimes that occur while in commission of the crime. 

 

Arson:  (defined supra) Brian will be held liable for the crime of arson, since it was in 

furtherance of the agreement and he contributed to the crime by giving his lighter to 

Alan to burn down the shed and it did in fact burn down. 

 

Homicide (defined Supra) 

Murder (defined supra) 

Malice (defined supra) 

Since the murder occurred due to the lighting of the shed on fire, and Brian helped light 

the shed on fire, Brian will be held liable for the murder of Carl during the commission of 

a felony – Arson. 
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Causation: 

Actual:  But for Brian giving his lighter to Alan to burn down the shed, Carl would not 

have died as a result. 

 

Proximate Cause:  It is foreseeable that if you give someone a lighter to burn down a 

building, that someone within the area or inside the building would be seriously injured 

or death would occur. 

 

Degrees of Murder: 

Since the murder occurred during the lighting of the shed on fire, Brian will be held liable 

for 2nd degree murder. 

 

Brian will be charged with felony murder or 2nd degree murder. 

 

Defenses: 

Duress:  Brian might try to raise the defense of duress claiming that he was threatened 

by force or harm to assist Alan with his crimes.  However, the facts do not state that this 

occurred and so this defense will not work. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


