
Question 2 

Al and his wife Bobbie owned a laundromat and lived in an apartment above it.  They 
were having significant financial difficulties because the laundromat had been losing 
money. 

Unbeknownst to Bobbie, Al decided to burn the laundromat down in order to obtain 
insurance proceeds.  He contacted Ted, who had a reputation for being available to do 
“odd jobs.”  Ted agreed to set fire to the laundromat the next day for 20 percent of the 
insurance proceeds.  Al told him that he would call him once everyone was out of the 
building. 

The next day, Al invited Bobbie out for a walk.  While she was getting ready, he 
checked the laundromat, found no one there, and called Ted.  While Al and Bobbie 
were out walking, Bobbie mentioned that, just as she was leaving, her brother Brad had 
come by the apartment unexpectedly and was napping on their couch.  Al rushed to call 
Ted.  When he could not reach him, he made an anonymous call to 911 to report a 
possible fire at the laundromat.

In the meantime, Ted started a fire that quickly engulfed the laundromat and the 
apartment, and killed Brad.  After learning of Brad’s death, Al decided not to file a claim 
for insurance proceeds.

With what crimes, if any, could Al be charged and what defenses, if any, could he 
assert?  Discuss. 
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Answer A to Question 2 

With what crimes, if any, could Al be charged with and what defenses, if any, could he 
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assert? 

People vs. Al 

Can Al be charged with insurance fraud? 

Insurance Fraud is the intentional or purposeful damage of one's own property in order 

to obtain by deceit and with fraudulent intentions a recovery from one's insurance 

company. The facts indicated that Al's laundromat business had been losing money. 

The further state that Al decided to burn down his laundromat with the intentions of 

collecting "insurance proceeds". The facts do not indicate whether Al successfully 

recovered any 'insurance proceeds' or not, however, he had the requisite specific intent, 

or mens rea; he was not privileged to burn his home down purposefully in order to 

defraud his insurance company; he appeared to be involved in an insurance scam by 

way of soliciting (infra) Ted to a conspiracy (infra); and he in fact perpetrated the offense 

beyond mere preparation--that is, he solicited Ted and took an overt step in the 

furtherance of the plan by initially removing everyone from the target structure; Al will be 

justly charged with Attempt to Commit Insurance Fraud; The fact that he decided not to 

file a claim upon learning of Brad's death is irrelevant to an inchoate crime; however, it 

does evidence that Al never succeeded in committing Insurance Fraud; 

Can Al be charged with Solicitation? 

Solicitation is the encouragement or antagonization of a crime; The facts indicate that 

Al, in order to perpetrate his insurance fraud crime, contacted Ted to encourage him to 

burn his laundromat down in exchange for a percentage of the 'insurance proceeds'.  Al 

will be justly charged with Soliciting Ted. 

Merger law; The crime of solicitation will merge with the greater subsequent crime; 



 

Can Al be charged with Conspiracy to Commit Arson?
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A Conspiracy is the willful entering into an agreement with another person, with 

requisite intent on entering that agreement to commit a crime; and modernly an overt 

act in furtherance of the crime; As mentioned supra, Al contacted Ted to solicit him. He 

and Ted agreed to and devised a plan to burn down Al's laundromat in order to collect 

insurance proceeds; Al's step in furtherance of the plan (mentioned supra); Al will be 

justly charged with Conspiracy to Commit Arson. 

Can Al be charged with Conspiracy to Commit Insurance Fraud?  

Conspiracy (Supra). Elements of Conspiracy (supra); The facts indicate that Al entered 

into an agreement with Ted in order to defraud his insurance company. The agreement 

was intentional and an overt action in furtherance of the conspiracy was made (supra); 

Al will be charged with Conspiracy to Commit Insurance Fraud.  The fact that he 

decided to abort his claim is irrelevant; 

Can Al be charged with Conspiracy to Commit Murder? 

Conspiracy (Supra); Elements of (Supra); The facts indicate that Al and Ted agreed to 

commit modern law arson; It is foreseeable that someone could be seriously injured or 

killed by the perpetration of such an act; The death of a innocent bystander is 

foreseeable in the furtherance of the Modern law Arson; Thus, if a court finds that the 

felony murder of Brad was in furtherance of the crime of modern law arson, Al may be 

charged with Conspiracy to Commit Murder; 

Will Al be liable for the crimes of Ted? 

Pinkerton's Rule establishes that all co-conspirators are responsible for the crimes of 

one another that are foreseeable in the furtherance of the intended and conspired-to 

crime; The facts indicate that Ted performed the actus reus of the setting fire to the 

laundromat; While Al was not an Accomplice to the crime because he was not at the 

crime scene, he will still be vicariously liable for Ted's offenses due to Pinkerton's law. 

Was Al an Accessory before the fact? 



 

An accessory before the fact is one who aids in the commission of a crime, however, is 

not necessarily at the crime scene concurrent with the actus reus. The facts indicate 

that Al phoned Ted to notify him that the laundromat was void of people. He helped Ted 

by giving him a cue; As such Al is an accessory before the fact to the crime. 

Can Al be charged with Arson?

18 

 

Arson at Common Law is the intentional burning of a dwelling of another; At Modern 

Law it is the intentional burning of the structure of another, not necessarily a dwelling; 

The facts indicate that Al had specific intent to burn down his laundromat. While his 

laundromat is not a dwelling per se, it is beneath an apartment which is a dwelling. 

Because of the juxtaposition of the two units, a court will likely find that the laundromat 

and the apartment are in fact the same structure; If so, Al will be justly charged with 

Common Law Arson.  If the court finds that the laundromat and the overhead apartment 

were separate structures, Al will be charged with Modern Law Arson. 

Can Al be charged with Murder? 

Was there a homicide? Homicide is the killing of another person.  The facts indicate that 

Brad was killed. Yes, a homicide occurred. 

Murder is the killing of another person with Malice Aforethought.

Did Al (and Ted) have malice? 

Malice Aforethought is the intent to kill, intent to cause serious bodily harm, a wanton 

and willful disregard for human life, or intent to commit an inherently dangerous felony. 

The facts indicate that Al purposely arranged to burn his laundromat down to collect an 

insurance payout. Structure fires can prove very deadly and costly, often associated 

with numerous victims. Such an action is inherently dangerous and a wanton and willful 

disregard of human life, evidencing of a depraved heart. The court will find that Al (and 

Ted) did have malice aforethought.

Was Al (by way of Ted) the actual cause of Brad's Death? 



 

The actual cause or cause in fact can be established by the Substantial Factor Test;  As 

mentioned supra, Al is responsible by way of Pinkertons Law for the acts of Ted in 

furtherance of their conspiracy; If Ted is the actual cause of Brad's death, Al vicariously 

will be deemed the same; The facts indicate that Ted intentionally set fire to the 

laundromat; "But For" Ted's setting fire to the laundromat, Brad wouldn't have been 

killed;  Thus Ted is the Cause in fact of Brad's death; 

Was Al (by way of Ted) the proximate cause of Brads Death?
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The proximate cause is one that in the normal chain of reasonably foreseeable events 

would lead to the resulting crime; The facts indicate that Ted set fire to the laundromat; 

Although Al had informed Ted that the apartment was devoid of all life, it was still 

possible that while Al was away someone might have unbeknownst to him entered 

either the laundromat or the dwelling; Furthermore, its foreseeable that an inherently 

dangerous felony of modern law arson can easily and unintentionally cause casualties. 

Ted will likely be found to be the proximate cause of Brad's death. Thus, causation is 

affirmed, and Al will be vicariously liable for murder. 

Al will be rightfully charged with Murder. 

Will Al be charged at modern law with 1st Degree Murder or 2nd Degree Murder?  

1st Degree Murder is a Premeditated and Deliberate Killing of Another Human Being 

With Malice Aforethought, by way of lying in wait, Poison, Torture, or during the 

commission of an inherently dangerous felony such as Arson. 2nd degree murder are 

all murders that aren't first degree murders.  The facts indicate that Al solicited Ted to 

set fire to his laundromat as a ploy to make a fraudulent insurance claim; While Al 

lacked a specific intent to kill Brad with the fire, he never less was in the commission of 

the inherently dangerous felony of Modern Law Arson vicariously through Ted's actions; 

As such, A will be justly charged with 1st Degree Felony Murder. 



 

Defenses
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Did Al withdraw from the conspiracy? Withdrawal from a conspiracy is modernly 

evidenced by a repudiation of the planned crime, and an intention attempt to stop or 

prevent the crime; An important distinction regarding withdrawal is purposeful intent; 

That is to say, merely withdrawing from the crime because its perpetration has become 

overwhelmingly difficult is not grounds for a proper withdrawal. The facts indicate that Al 

made a good faith effort to contact Ted, presumably to warn him about Brad. The facts 

are not abundantly clear what Al's intentions for contacting Ted were, but is it 

reasonable to conclude he aimed to warn Ted to abort because of Brads presence in 

the overhead dwelling; Since Al never made contact with Ted, this element to 

withdrawal was never met.  The facts also indicate that Al dialed 911 in order to 

galvanize rescue services to the apartment impliedly to prevent Brad from burning to 

death. Al never confessed to conspiring to commit insurance fraud, nor did he make 

mention that Ted was in danger. 

If a court finds that Al The facts indicate that Al's actions were a response to the crime 

being complicated by Brad's presence in the upstairs apartment, and NOT because he 

aimed to withdraw from the burning of the laundromat below, he may not have met this 

element properly of withdrawal.  If a court finds that Al’s attempt to phone 911 was 

because he had second thoughts about his insurance fraud conspiracy, and finds that 

his good faith attempt to contact Brad was to repudiate the conspiracy, a court may 

exonerate him of the crimes perpetrated in furtherance of the conspiracy, however more 

facts will need to surface at a trial. The facts given are not conclusive enough. As such, 

Al will most likely not prevail in his defense of withdrawal 

NOTE: Al will still be justly charged with the conspiracy whether he withdrew or not. 

Withdrawal is NOT an affirmative defense to conspiracy.  

 



 

Can Al submit a Defense to 1st Degree Felony Murder, Modern Law Arson and 
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Conspiracy to Commit Arson, and Conspiracy to Commit Insurance Fraud? 

Defenses to Arson, Murder, If a jury decides that Al had withdrawn from the conspiracy, 

he may have a solid defense to refute Pinkertons rule and the vicarious liability 

associated with Ted; Al may have a rationale to defense himself against Ted's crimes, 

but as mentioned supra it’s unlikely to prevail from the facts given. 

Can Al assert a defense that he was not the proximate cause of Brad's death? 

Inadequate Causation. Al may argue that he made a reasonable inspection of the 

premises and removed his wife from their apartment prior to giving Ted the word to set 

the laundromat ablaze. Al will argue that such an action made it unreasonably 

foreseeable that Brad or any other visitor might remain in the dwelling; He will argue 

that Brad's decision to visit the dwelling is a intervening and superseding event, 

breaking the chain of causation to his untimely death;  If a court of law believes Al, he 

may be able to escape a felony murder charge for inadequate causation; However, a 

court is likely to rule that Al's inspection was cursory and ineffective, and his wanton and 

willful disregard for human life predicated such foreseeable catastrophe and loss of life; 

Al will unlikely prevail in this defense.



 

Answer B to Question 2 

Al's Crimes
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SOLICITATION 

Solicitation is the intentional asking of another to commit an unlawful act. 

After Al decided he wanted to burn down the laundromat he contacted Ted, who is 

known for doing "odd jobs", to burn down his laundromat.  The facts are clear that Al 

intentionally asked Ted to do any unlawful act (burning down a laundromat to collect 

insurance proceeds) and has committed the crime of solicitation. 

MERGER 

The crime of solicitation will merge with the crime of conspiracy. 

As shown below, Al will be shown to have entered into a conspiracy.  He will not be 

charged with solicitation, but conspiracy a stronger crime. 

CONSPIRACY 

Conspiracy is the intentional agreement between two or more persons to commit an 

unlawful act.  Many modern law jurisdictions require an overt step. 

Ted agreed to set fire to the laundromat; thus, Al and Ted formed an agreement with 

intent to commit the unlawful act of burning down the laundromat.  Ted actually 

committed the arson (overt step) and it will not merge with conspiracy.  Al and Ted can 

be charged with conspiracy plus and crimes in furtherance (foreseeable).

PINKERTON RULE 

The Pinkerton rule provides that coconspirators are guilty for the crimes of their 

coconspirators that are in furtherance of the intended unlawful act. 



Al and Ted are coconspirators and Al can be charged with any crimes committed by 

Ted in furtherance of the conspiracy.  As shown below, Al can be charged with the 

murder. 

WITHDRAWAL
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To withdraw from a conspiracy one must notify the coconspirators of intent to withdraw 

before the unlawful act is committed.  A reasonable person standard is used to 

determine if the withdrawal is effective.  If withdrawal is effective, the person will still be 

charged with conspiracy, but not any acts in furtherance.

Here, Al has learned that his conspiracy will endanger his brother in law.  He tries to 

withdraw the plan, but cannot reach his coconspirator.  He attempts to save brother in 

law by calling 911, but the attempt is futile.  Since Al was not able to communicate his 

intent to withdraw before Ted starts the fire he has not successfully withdrawn from the 

conspiracy. 

ARSON 

Arson is the malicious burning of the dwelling house of another.  Malicious can mean an 

intent to burn or established by reckless behavior.  Burning means that the dwelling 

must be at least charred or burned, blackened or smoke damage will not suffice.  

Modernly, dwelling house has been removed and any structure of another will suffice. 

Because Ted has started a fire that quickly engulfed the laundromat, it can be shown 

that Ted acted with the required intent to burn the structure of another. 

ATTEMPTED INSURANCE FRAUD 

Attempt is the specific intent to commit an unlawful crime, but due to a factual 

impossibility cannot occur.  If the actor takes a substantial step in furtherance of the 

crime though he may have changed his mind, he will be charged with attempt of that 

crime. 



 

Insurance fraud is the misrepresentation of fact to collection on an insurance policy. 

Al did not file an insurance claim for proceeds of his burned laundromat. However, he 

had the specific intent to commit the crime and set the plan in motion by entering a 

conspiracy that led to the burning of the building he intended to collect on.  He will argue 

that he did not file a claim and thus a factual impossibility existed, but the substantial 

step was taken along with the intent and factual impossibility is not a defense to 

attempt.  Al will be charged with attempted insurance fraud. 

HOMICIDE
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Homicide is the killing of one human being by another.  There must be a causal 

connection between the killing and the person to be charged. 

Here, Brad, Al's brother in law, has died because Ted set fire to Al's laundromat that 

was below the apartment that Al lived and Brad was visiting/napping.  A homicide has 

occurred and is connected to Ted.  As mentioned supra and will be shown below that Al 

can be charged because the killing occurred in furtherance of the intent to commit 

insurance fraud. 

MURDER 

Murder is the killing of a human being with malice aforethought.  Malice aforethought 

can be established by one of four ways: intent to kill, intent to cause serious bodily 

injury, wanton and willful misconduct and felony murder. 

WANTON AND WILLFUL MISCONDUCT 

Ted and Al did not have intent to harm anyone.  Their plan was to be conducted when 

no one was home.  Therefore, they will not be charged with intent to kill or intent to 

cause serious injury.  However, because the homicide occurred due to the arson 

conspiracy of the laundromat and apartment that led to the killing, it can be 

demonstrated that Al and Ted acted with wanton and willful misconduct.   The 

laundromat is a place of business that could have led to killing of customers who were 



 

visiting outside and an apartment could have been visited by a landlord, which shows 

that Al and Ted acted with a serious high risk of disregard to human life and could be 

prosecuted for wanton and willful misconduct. 

FELONY MURDER
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Felony murder is murder that occurs during the commission of an inherently dangerous 

crime such as arson. 

Here, Brad died because of the arson.  The defendants will argue that the arson was 

completed; however, the murder is collateral to the felony and will not avoid prosecution 

for felony murder.  

VICARIOUS LIABILITY AS ACCOMPLICE 

As stated supra, because Al is a coconspirator and even though not present at the 

crime scene he will be treated as an accomplice and charged with the murder of Brad 

that was in furtherance on the conspiracy. 

FIRST DEGREE MURDER 

First degree murder is established by intent to kill by premeditation and deliberation or 

felony murder. 

If the prosecution achieves a conviction beyond a reasonable doubt for felony murder, 

than Al will be charged with first degree murder. 

SECOND DEGREE MURDER 

Second degree murder is default murder. 

If Al is convicted of wanton and willful misconduct that he will be charged with second 

degree murder. 

 



 

MITIGATION TO MANSLAUGHTER
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Murder can be mitigated to manslaughter if it can be shown that one acted in a heat of 

passion or had an imperfect defense (a mistake that was unreasonable but in good 

faith), known as voluntary manslaughter or involuntary manslaughter (misdemeanor-

manslaughter or criminal negligence). 

Al did not demonstrate anything to lessen his chances of receiving first or second 

degree murder.  See below for further defense arguments by Al. 

JUSTIFICATION 

Crime Prevention 

Al may try to argue that he called 911 and to avoid a crime of murder, but this is not 

applicable.  Crime prevention by citizen involves responding in the to apprehend a felon.  

He was only trying to provide a rescue by firefighter or paramedic of his brother since he 

only reported a fire at the laundromat.  Al will not succeed in justification and has no 

other justifications such as self-defense, defense of others or a reasonable good-faith 

mistake.  Al cannot argue insanity, intoxication or youth.  Al may try to argue duress 

since he was having financial difficulties, but duress will not be applicable since he is 

not trying to substantial save others.  Therefore, Al has no further defenses and can be 

charged with all of the crimes mentioned above.


