
 

Question 2 

Ann was owed $500 by Victor, a former boyfriend, who refused to pay her.  She knew 
that he kept a large amount of cash at his house.  She drove there late one night with a 
pistol tucked in her waistband to scare him into paying her. 

When Ann arrived at Victor’s house and rang the bell, he refused to let her in.  She went 
around to the back of the house, broke a window in the back door, and let herself in.  
She confronted him in the living room and demanded the $500.  

Victor took $500 from a desk drawer and crossed the room to Ann.  But instead of 
handing her the money, he grabbed the gun from her waistband and pushed her away 
from him.  He pointed the gun at her and said, “I think I will just shoot you and get you 
out of my hair permanently.”  He did not intend to shoot her, only to scare her.  

Ann was frightened and lunged at Victor’s arm.  In the ensuing struggle, the gun fired, 
killing Victor.  Ann picked up the $500 and left.  As she was speeding away, she struck 
and injured a bicyclist. 

With what crimes, if any, can Ann reasonably be charged, and what defenses, if any, 
can she reasonably assert?  Discuss. 

19 



 

Answer A to Question 2 

(1) For What Crimes Can Ann Reasonably Be Charged
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(A) Burglary 
Burglary, at common law, required the following elements: (1) a breaking; (2) and entry; 

(3) of a dwelling; (4) of another; (5) at night; (6) with the intent to commit a felony 

therein. The elements of breaking and entry was satisfied when Ann broke a window in 

the back door and entered the building. The building she entered was a dwelling 

(house) and it was not hers, it was possessed by Victor, therefore satisfying the third 

and fourth elements. It is stated that this occurred at night, satisfying the fifth element, 

and so all that is remaining is that she entered to commit a felony, in this case robbery 

(see below). Therefore, she can reasonably be charged with burglary. 

Modern statutory changes to burglary often remove the requirement of breaking, 

expand the types of buildings that it applies to, and no longer requires that the offense 

occurs at night. However, since this merely expands potential liability, the fact that all 

the common law elements are met means that she would still be liable regardless of 

whether the jurisdiction where this incident occurred had adopted modern changes or 

not. Burglary is a felony. 

(B) Robbery / Attempted Robbery / Aggravated Robbery 
Robbery, at common law, required the following elements: (1) obtaining possession; (2) 

of personal property; (3) by way of intimidation or force; (4) from another's person or 

presence; (5) with the intent to permanently deprive him of it. Ann obtained possession 

of $500 from Victor's home, satisfying the first two elements. While she attempted to 

use intimidation, she eventually succeeded by way of force, satisfying the third element. 

Victor was certainly alive at the start of the robbery, and regardless of whether he 

technically died before or after he died should make little difference because it appears 

to all have been in a matter of minutes. Considering that he died from her force and she 

immediately took the $500, the fourth element should be met. She did not intend to 

return the $500, so the prosecution can contend that she intended to permanently 



 

deprive him, therefore meeting the fifth element. Therefore she can reasonably be 

charged with robbery. 

In the event that she claims self-defense with regard to the actual shooting and that she 

did not use force to obtain the money (and the intimidation did not accomplish obtaining 

the money either) she could be charged with attempted robbery, because she intended 

to use intimidation to obtain the money. 

Some jurisdictions have the crime of aggravated robbery which includes robbery with a 

deadly weapon. If this jurisdiction is such, Ann would be charged with aggravated 

robbery. 

(C) First Degree Felony Murder / Homicide
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At common law murder is the unlawful killing of a human being with malice 

aforethought. When a killing occurs during the commission of a felony implied malice 

will be found and the defendant can be charged with felony murder. One requirement is 

that the death must be a foreseeable result of the commission of the felony. A death 

that occurs in the course of a robbery will be found to be foreseeable, especially when 

the defendant uses a deadly weapon to accomplish the robbery. 

At common law there were only a small number of enumerated felonies, any of which 

could serve for felony murder. Modern jurisdictions have many more felonies than at 

common law and only certain felonies will result in first-degree felony murder (others will 

result in second-degree felony murder). Jurisdictions following the Model Penal Code 

include kidnapping, robbery, burglary, arson, and rape. If the jurisdiction in which this 

occurred follows modern changes Ann could reasonably be charged with first-degree 

felony murder. Regardless she can be reasonably charged with murder. 

Ann might also be charged with some other form of homicide. She may be charged with 

murder, depending on who pulled the trigger. It is unclear how the trigger went off in the 

"ensuing struggle" but if she pulled the trigger she may be charged with murder. Using a 



 

deadly weapon allows a permissive inference of intent to kill (malice aforethought). 

Even if she did not pull the trigger, she could reasonably be charged with involuntary 

manslaughter, because she could be found to have caused a death through criminal 

negligence or recklessness. 

(D) Battery
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The elements of battery are: (1) the unlawful application of physical force; (2) to 

another; (3) resulting in harmful or offensive contact. Ann struck a bicyclist while 

speeding away from Victor's house. It is unclear whether this collision was accidental or 

intentional. If it was intentional, then all the elements are met--unlawful physical force 

was applied to the bicyclist resulting in harm while accompanied with the necessary 

mens rea of general intent. Even if the contact was accidental, it may be found to have 

been unlawful because Ann was fleeing from the scene of a felony (assuming one was 

committed) and had not yet reached a place of temporary safety. 

(E) Larceny 
At common law the elements of larceny are: (1) a taking; (2) and carrying away 

(asportation); (3) of property; (4) of another; (5) with intent to permanently deprive them 

of it. Larceny could be charged against Ann in the event that Victor's death prevents the 

charge of robbery. If robbery cannot be charged, then Ann committed larceny when she 

took the $500 from his house and carried it away with the intent to permanently keep it 

for herself. Even if this property no longer belonged to Victor because he was dead, it 

did belong to someone else (next of kin) and did not, according to the prosecution, 

belong to Ann. Note however, that Ann cannot be convicted of both robbery and 

larceny, as that would be double jeopardy. She can reasonably be charged with both, 

but the jury can only find her guilty of one at most. 

(F) Merger 
At common law, misdemeanors committed in the same act as a felony merged into the 

felony. Depending on how the situation is viewed, it’s possible the battery could merge 

with one of the other felonies. Modern changes no longer follow this rule, so the 



 

jurisdiction that she is charged in will determine how this plays out. However, when a 

person is convicted of felony murder, the underlying felony merges with the felony 

murder. Therefore, if Ann is convicted of felony murder, the underlying felony (burglary, 

robbery) will merge with it and she can only be convicted of the felony murder. 

Additionally, a lesser included offense merges with a greater offense. If Ann were 

convicted of felony murder she could not also be convicted of another form of criminal 

homicide. If she is convicted of aggravated robbery she cannot also be convicted of 

robbery. 

(2) Ann's Defenses
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(A) Defense to Burglary 
Ann's best defense to burglary is that she did not intend to commit a felony in the house 

of Victor. Burglary is a specific intent crime which means that Ann must have held the 

specific intention to commit a felony in his home when it was combined with her act of 

breaking and entry. Ann will argue that because the $500 rightfully was hers, she was 

not breaking in to commit robbery. Regardless of whether she did or did not commit 

robbery, she did not believe she was committing robbery, and therefore she did not 

have the requisite intent when breaking into the house. 

(B) Defense to Robbery 
Ann's first defense to robbery is similar to her defense for burglary. She will argue that 

because the $500 rightfully belonged to her, she had no intention to permanently 

dispossess Victor of any of his property. This is difficult though, because what she was 

seeking to reclaim, money, is fungible. She had no way of knowing that the $500 she 

took was her $500. Courts will generally disallow a defense for recovery of fungible 

items. However, she still will argue that she lacked the intent to permanently deprive 

him. Because she did not intend to permanently deprive him, she may be able to negate 

the intent element of robbery. 



 

(C) Defense to First Degree Felony Murder / Homicide
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Her best defense to felony murder is that she did not commit the underlying felony of 

burglary or robbery. With regard to another form of homicide that she could be charged 

with, her best defense is that she was justified in acting in self-defense. While she was 

the initial aggressor, she is able to regain her right to self-defense if the other party 

suddenly escalates the confrontation.  

If Victor had pulled out his own gun and she had shot him first, she probably would not 

be able to claim self-defense. However, because Victor disarmed her and turned her 

own gun at her while stating an intent to kill her, she was justified in using self-defense. 

Victor was only allowed to use necessary force in his own self-defense and shooting her 

once she no longer posed a threat went beyond that. By stating that he was going to 

shoot her, while having the apparent ability to do so (point the gun), that allowed Ann to 

regain her right of self-defense and to attempt to take the gun back in order to preserve 

her own life. 

(D) Defense to Battery 
Her best defense to battery is that she lacked the necessary intent. Battery requires 

general intent which is that the actor knew that they were acting in the proscribed way 

and was aware of all attendant circumstances. She was aware she was speeding, but 

was probably unaware of the bicyclist until it was too late to avoid her. Speeding could 

be viewed as negligent or reckless. If it is viewed as recklessness, it must represent a 

gross deviation of a risk that a similarly situated person would take given the purpose of 

their conduct. Her purpose--fleeing the scene--would not be an acceptable purpose. 

If it is viewed as negligent, it must be criminally negligent which requires a higher 

degree of fault than criminal negligence. Her ignorance of the risk must have been a 

gross deviation from what a normal person in her position would realize. Since many 

people speed, it could be argued that this is not a gross deviation, and fails to rise to the 

level of criminal negligence or criminal recklessness. 



 

Answer B to Question 2 

State v. Ann
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Burglary 
Under common law, burglary is the breaking and entering of the dwelling house of 

another in the nighttime with intent to commit a felony or larceny therein. 

Here, Ann arrived at Victor's house intending to scare him into paying her $500. When 

Victor refused to let her inside the house, she broke a window in the back door and let 

herself in. This is sufficient to constitute a breaking and entering by Ann. Also, the facts 

indicate that the home belonged to Victor; therefore, it was the dwelling of another, 

Additionally, the incident occurred at a time when Ann drove to Victor's house in the 

nighttime; thus the nighttime requirement is satisfied. Furthermore, prior to Ann arriving 

at Victor's home, Ann formulated the plan to drive to Victor's house with a pistol in order 

to scare him into paying her $500. 

However, Ann will argue that because Victor owed her $500, she was simply trying to 

recover what was hers to begin with. The State will counter-argue by stating that the 

particular money that he had inside his house was not the money that he was going to 

use Ann to pay her back. 

Thus, unless Ann can prove that the money was her owned property, then she would be 

guilty of a burglary. 

Under modern law, burglary is the entering of any structure with the intent to commit a 

felony or larceny therein. 

Here, Ann will be found guilty under modern law burglary as discussed above under 

common law absent any defense such as the $500 being her actual property. 



Thus, Ann will be guilty of burglary under modern law. 

Homicide
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A homicide is a killing of a human being by another human being 

Causation 
The State will have to establish that Victor's death was actually and proximately caused 

by Ann. 

Actual Cause 
Here, "but-for" Ann lunging towards Victor's arm as he held a gun, the gun would not 

have fired, killing Victor. 

Proximate Cause 
Here, the State will show that pistols are intended to be fired using bullets and bullets 

are intended to strike certain things or persons. Therefore, if Ann struggled with Victor 

as he held a gun, it was foreseeable that the gun would go off seriously injuring 

somebody or even killing them. 

Thus, Ann was the actual and proximate cause of Victor's death.

Murder 
A murder is a the killing of a human being with malice aforethought. Malice aforethought 

is when the defendant has an endangering state of mind evidenced by one of the 

following intentions: specific intent, serious bodily harm, depraved heart, or the felony 

murder rule. 

Here, the State will contend because the killing of Victor occurred during the 

commission of an inherently dangerous crime, burglary, the felony murder rule should 

be applied to imply malice. 



Felony Murder Rule
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Under the felony murder to apply, the killing of a human being must have occurred 

during the commission of an inherently dangerous crime such as burglary, arson, rape, 

robbery, kidnapping, or mayhem. 

Here, there was a burglary because Ann broke into Victor's home for the purpose of 

taking $500 from him. However, Ann will argue that the $500 was owed to her; 

therefore, making it her property. The State will have to prove that the money was not in 

fact Ann's, but belonged to Victor because it was likely that money Victor had in his 

possession was not money he was intending to use to pay Ann. 

Thus, the felony murder will imply malice. 

1st Degree Murder 
First-degree murder is the killing of another that is willful, premeditated, and deliberate. 

Also, the felony murder rule will also make the killing of a human being a murder in the 

first degree. 

Here, with the application of the felony murder rule, the killing of Victor was a killing in 

the first degree. 

Thus, there was a killing in the first degree. 

Voluntary Manslaughter 
Voluntary manslaughter is the killing of a human being without malice aforethought 

because of adequate provocation. Adequate provocation is provocation which would 

cause a reasonable person to lose his normal self-control, causing him to kill another 

person during an insufficient cooling off period. 

Here, there are no facts that would indicate there was adequate provocation to reduce 

murder to voluntary manslaughter. 



 

Thus, voluntary manslaughter will not apply. 

Involuntary Manslaughter
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Involuntary manslaughter is the killing of a human being without malice aforethought but 

because of criminal negligence. 

Here, Ann will argue to have murder lessened to involuntary manslaughter because she 

negligently brought a pistol into Victor's home, which accidently went off, killing Victor 

during a struggle. 

However, the State will argue that because of the application of the felony murder rule, 

involuntary manslaughter is not applicable. 

Thus, involuntary manslaughter will not apply. 

Larceny 
Larceny is the trespassory taking and carrying away the personal property of another 

within intent to permanently deprive the owner thereof. 

Here, the State will argue that the $500 Ann picked up was a trespassory taking of 

Victor's money. Also, when she left Victor's house with the $500 it was sufficient to fulfill 

the carrying away element. Additionally, because the money did in fact belong to Victor 

because it was in his possession, the $500 did not belong to Ann, but was the property 

of another. Furthermore, Ann entered Victor's home for the purpose of taking back $500 

that Victor owed her; therefore, she had intent to permanently deprive Victor of his 

money. 

Thus, Ann is guilty of larceny. 

Robbery 
A robbery is larceny (Supra) done with force, fear, or intimidation. 



Here, because Victor was already dead when Ann actually took possession of Victor's 

$500, there was no force, fear, or intimidation at that time. 

Thus, Ann is not guilty of robbery. 

Battery
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A battery is the unlawful application of force. 

Here, Ann may be guilty of injuring a bicyclist when she struck him as she sped aware 

from Victor's house. The State will just have to prove that the bicyclist was injured while 

Ann was driving in an unsafe manner, which caused her to hit bicyclist.. 

Thus, Ann is guilty for battery. 

Ann's Defenses 

Self-Defense 
Self-defense is when a person may reasonably believes himself to be threatened by 

imminent bodily harm may use whatever degree of force is apparently necessary to 

protect himself. 

Here, Ann will argue when Victor took Ann's gun from her waistband, pointed it at her, 

and threatened to shoot her, Ann will state that her actions were necessary to protect 

herself from death because should reasonably believed that Victor would carry out the 

act of killing her. However, the State will argue that Victor did not intend to kill her, but to 

only scare her. Nonetheless, the application of the felony murder rule will not allow a 

defense of self-defense because Ann killed Victor during the commission of a burglary, 

which triggered the felony murder rule. 

 

 



Imperfect Self-Defense

30 

 
Here, Ann will argue that although her belief to take action when Victor pointed a gun at 

her may have been unreasonable, she would state this the defense of imperfect self-

defense should mitigate her killing of Victor to voluntary manslaughter because she 

believed her actions were necessary to protect herself. 

Thus, imperfect self-defense will fail because of the felony murder rule. 


