
QUESTION 3 

 
Steve and Frank became acquainted at a correctional facility for mentally ill violent 
offenders.  Steve was an inmate who had to take antipsychotic medication to prevent 
paranoia.  Frank was employed as a kitchen helper.  Once they discovered that they 
both wanted to be actors, they hatched a scheme to kidnap a famous actor, Art, upon 
Steve’s release from the facility, and to show him their acting skills.  They believed that, 
once Art saw how talented they were, he would help them get acting jobs.  They would 
then release him.  

When Steve was released, he stopped taking his antipsychotic medication.  As a result, 
he went in and out of paranoia.  On bad days, he developed a belief that Frank had 
supernatural powers and that he had to do what Frank said or Frank would kill him.  
While Frank knew Steve was mentally ill, he was not aware of the severity of his illness.  

Steve and Frank located Art’s house, kidnapped him and took him to a remote location.  
During the kidnapping, Steve believed that Art was going with them willingly to assist 
them in their acting careers.  After they arrived at the location, and while Frank was out, 
Steve beat Art and took his wallet.  In a panic, Steve stole a car and drove away at a 
high rate of speed.   

A police officer followed Steve and tried to stop him.  Steve, believing the kidnapping, 
battery, and robbery had been discovered, attempted to escape by driving greatly in 
excess of the speed limit.  During the high speed chase, the officer’s car spun out of 
control and he died in the accident.  

1.  What charges, if any, can reasonably be brought against Frank for the beating of Art 
and the taking of his wallet?  Discuss. 

2.  What charges, if any, can reasonably be brought against Frank for the death of the 
police officer?  Discuss. 

3.  What defenses, if any, can Steve reasonably raise against a charge of kidnapping 
Art?  Discuss. 



QUESTION 3:  SELECTED ANSWER A 

State v. Frank for Battery and Robbery of Art 

Accomplice Liability 

At common law, all parties to a crime were labeled accessory before the fact, 

accessory after the fact, a primary or secondary accomplice.  Here, both Steve and 

Frank are primary accomplices as they are effectuating the kidnapping.  As such, 

they will be liable for all foreseeable crimes that occur during the perpetration of the 

kidnapping of Art. 

Art would argue that the he did not participate in the battery or robbery of Art as he 

had left the location where Steve beat Art and he had only agreed to a 

kidnapping.  This argument would fail because Frank knew Steve was mentally ill 

and was not in full control of his capacities.  Frank left Steve alone with Art even 

though he wasn't sure of the extent of Frank's mental illness.  The kidnapping was 

using force and it would be foreseeable that Steve would continue to use force to 

detain Art. 

Frank would argue it wasn't foreseeable that physical force would be used after the 

kidnapping had occurred and they were sitting in a remote location.  His intent was 

to get discovered as an actor not an intent on his part to steal Art's wallet.   

Frank would lose as the continuation of kidnapping and the battery and larceny of 

the wallet that continued within the crime were foreseeable. 

Conspiracy 

At common law, conspiracy is an agreement between two or more people to commit 

an illegal act. Modernly, most jurisdictions require an overt act.   



Steve and Frank hatched a scheme to kidnap an actor.  The hatching is the 

agreement for the illegal purpose of kidnapping.  In some states, simply agreeing to 

kidnap Art is the act needed, while in others the overt act was going to Art's house 

and actually kidnapping him.  Under either view this crime is complete because they 

kidnapped Art from his home and took him to a remote location.   

Under the Pinkerton Rule, once the conspiracy is formed, coconspirators are liable 

for all the actions of all their partners in furtherance of the conspiracy. Frank would 

argue that the beating and theft of the wallet were not in furtherance of the 

conspiracy, that the conspiracy was only kidnapping.  However, the crime of 

kidnapping was continuing, they had not let Art free nor had Frank tried to withdraw 

so he is liable for all the criminal acts of Steve. 

State v. Frank death of police officer 

Accomplice liability supra 

Conspiracy supra 

Robbery 

Is the trespassory taking and carrying away of the tangible personal property of 

another  (trespassory taking  is wrongful) with the intent to steal (permanently 

deprive) plus the use of force or threat of force.  Here, Frank's co-conspirator beat 

(use of force) Art and took his wallet (tangible personal property)  and left the remote 

location (carrying away). 

Homicide 

Is the death of a human being by defendant’s acts. 



Actual Cause  

Requires but for the defendant’s wrongful act, the officer would not have died.  Here, 

had Frank not participated in this criminal venture with Steve, the police officer 

wouldn't have chased a scared Steve and died.  

Proximate Cause 

It is foreseeable that a police officer would die when engaged in a high speed chase. 

Murder 

Murder is a homicide committed with Malice. 

Malice can be proven in one of four ways, intent to kill, intent to cause serious bodily 

injury, wanton &  willful conduct and the felony murder rule. 

Here, Steve Frank's liability would rest on the felony murder rule if the police officer 

died within the commission of an inherently dangerous felony.  There is a split of 

jurisdictions on an inherently dangerous felony definition; some define it as the 

manner in which the felony is carried out and some define it by statute.  Burglary, 

arson, robbery, rape and kidnapping all qualify as felony murders.  Frank would 

argue that this death would not fall within the felony murder rule because the 

officer’s death occurred after Steve had left his place of apparent safety and 

abandoned the kidnapping.  This argument would fail because Steve was speeding 

away from the police thinking that the kidnapping, robbery and battery had been 

discovered.  Steve was still in the commission of his criminal acts, which Frank 

shared accomplice liability for. 

If the court found that the Felony murder rule did not apply, then the death of the 

officer would be determined as a 2nd degree murder. 



There are no defenses available to Frank. 

Defenses of Steve 

Steve would assert an insanity defense.  Under the M'Naghten rule, a person is not 

liable for his criminal acts if he cannot understand either the nature or character of 

his acts.   

The "right or wrong" test requires that the defendant due to mental disease or defect 

cannot cognitively realize that what he is doing is wrong.  If an "irresistible impulse" 

jurisdiction the defendant would argue that he didn't have the volitional, physical 

capacity to control his behavior.  The model penal code standard uses both of those 

tests combined.  Finally, in the federal courts and one state, Steve could assert the 

"Durham" test which states that if the act is a product of his mental disease, he is not 

guilty by reason of insanity.  Steve's history of mental illness in a correctional facility, 

the medications he takes for the illness, the effect of paranoia in the majority 

jurisdiction of M'Naghten would mean Steve's mental disease of paranoia made it 

impossible for him to know what he was doing was wrong.  



QUESTION 3:  SELECTED ANSWER B 

 
State v. Frank 

Solicitation 

     Encouraging another to commit a crime with the intent they do it. 

     Here the facts do not clearly show who instigated the idea to kidnap Art.  In any case 

this crime would merge, with Conspiracy and the target crime. 

Conspiracy 

     Two or more persons agreeing to commit a crime.  Modernly it requires an act in 

furtherance of the crime. 

     Here, Frank and Steve “hatched a scheme to kidnap … Art.”  Kidnapping is a crime 

and they agreed to do it.  They “located Art’s house” – an act in furtherance of the 

kidnapping. 

Frank is guilty of Conspiracy. 

Pinkerton’s rule – Accomplice liability 

     Under Pinkerton, all conspirators are responsible for all of the foreseeable crimes in 

furtherance of the conspiracy. 

     Frank will be guilty of all foreseeable crimes committed by Steve during the 

kidnapping. 

Battery 

     Unlawful force to another. 



     Here, “Steve beat Art” during the kidnapping.  Normally, battery of some sort occurs 

during and as part of a kidnapping and is a lesser included offense that merges with the 

kidnapping. 

     In this case, the battery was not incident to the kidnapping and may be charged 

separately. 

Frank may be charged with battery as part of the kidnapping; however, if this 

battery was not a foreseeable part of the conspiracy, Frank will not be guilty of Frank 

beating Art. 

Larceny 

     Trespassory taking and asportation of the property of another with the intent to 

permanently deprive. 

     Here, Steve “took Art’s wallet;” since it was during Art’s kidnapping, it would have 

been from his person, thus a ‘trespassory taking.’  Steve ‘drove away’ with the wallet, 

satisfying asportation.  There is nothing to suggest he meant to return it at any time, 

since he fled “in a panic.” 

     There is a larceny by Steve. 

Robbery 

     Larceny (supra) by force or intimidation. 

Steve’s taking Art’s wallet after beating him suggests the wallet was taken by force.   

     Steve committed Robbery. 

As above, if these were the foreseeable consequences of the conspiracy, Frank will be 

charged with Robbery in the taking of Art’s wallet. 



     Frank will argue the Battery and Robbery were not foreseeable; however the State 

will point out that these are foreseeable crimes and do occur in many kidnappings.   

     Frank will be charged for all, including the death of the police officer. 

Murder 

     Homicide 

      One person causing the death of another. 

     Causation 

        Actual    

             But for Steve speeding away the officer wouldn’t have died. 

        Proximate 

      It is foreseeable that an officer in pursuit at high speed could lose control of his 

car and die. 

  We have homicide. 

Malice 

May be shown in various ways. 

     Intent to kill/commit great bodily harm 

    Not evidenced in facts. 

   

  Felony Murder Rule (FMR) 

Death during commission of an enumerated felony shows malice –  Kidnapping 

(infra) is such a felony. 



  Wanton and Reckless Conduct 

Driving at ‘excessively high speeds’ is wanton and reckless. 

  We have Malice. 

Murder in the First Degree (M1) 

     May be shown in various ways, including 

FMR 

     If death occurs during the enumerated felony – Kidnapping (infra) – M1 may be 

charged. 

Here, Steve was attempting to escape pursuit from the scene of the kidnapping.  He 

had not reached a place of safety; thus the officer died as a part of the kidnapping. 

 M1 may be charged. 

If this fails: 

Murder in the Second Degree (M2) 

     Death as a result of Wanton and Reckless disregard of life and safety may be 

charged as M2, which falls under all Murder that is not M1. 

     Here Steve “attempted to escape driving greatly in excess of the speed limit.”  This 

shows Depraved Heart because such action is likely to harm or kill someone. 

If the court does not find Murder, the death of the officer would be: 

Voluntary Manslaughter (VM) 

     Death due to criminal negligence. 



     Here in addition to the ‘high speed,’ Steve drove “in excess of the speed limit “ – a 

statutory violation.  Thus VM may be charged under Misdemeanor Manslaughter as well 

as Criminal Negligence. 

     Frank will be chargeable, as such flight and its consequences are the foreseeable 

result of the conspiracy (Pinkerton) (supra). 

Kidnapping 

     Taking and moving another without Justification or Excuse. 

Here the facts state that the kidnapping occurred as the result of the conspiratorial acts 

of Frank and Steve. 

Defenses for Steve 

Insanity 

      Steve will claim that he was not responsible for his actions. 

M’Naughton 

      Steve will argue he could not understand what he was doing since “Steve believed 

that Art was going with them willingly.” 

      Steve’s illness doesn’t meet M’Naughton though because “he went in and out of 

paranoia.”  Also, Steve knew what he had done since he “believed the 

kidnapping…had been discovered.” 

Irresistable Impulse 

     Steve’s following Frank’s direction may fall under this during a paranoid episode 

but will also fail. 

 

 



Model Penal Code 

     As a blend of the above defenses, Steve’s best defense is that due to his illness, 

he didn’t have the necessary intent at the time of the kidnapping. 

     These will all likely fail as, when he was aware and fleeing, he didn’t abandon the 

crimes. 

 


