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Question 3 

Deanna, a single mother of ten-year old Vickie, worked as a cashier at the local 
grocery store.  Deanna had recently broken off her relationship with Randy, a 
drug addict who had been violent toward her on several occasions.  One morning 
Randy was in the parking lot outside the grocery store and telephoned Deanna at 
work.  Randy told Deanna that a friend of his was outside Vickie‟s school.  Randy 
said that if Deanna did not immediately bring $1,000 to Randy in the parking lot, 
he would call and direct his friend to harm Vickie.  

Over the next several minutes, Deanna put in her pants pocket $400 from her 
cash register at the grocery store.  She then went to the manager‟s office, where 
she had heard there was a safe containing a large amount of cash.  No one else 
was in the manager‟s office.   

Alma, an assistant manager who works at the cash register next to Deanna‟s, 
saw how upset Deanna was after the phone call.  Alma followed Deanna to the 
manager‟s office, where she found Deanna looking through desk drawers.  
Deanna told Alma that she was looking for the keys to the safe because she 
“needed some papers” from it.   Alma smiled, told Deanna where the keys were, 
and then said, “You don‟t have to lie to me, Deanna.  I‟ll be outside keeping 
watch for you.”  Deanna replied, “Thank you so much, Alma, I am in a desperate 
situation right now and will return the money to the safe as soon as I can.” 

As Alma stood in the hallway outside the manager‟s office, Deanna opened the 
safe, removed $600, relocked the safe, and returned the key to its location.  
Deanna then brought $1,000 to Randy in the grocery store parking lot.   

What crimes, if any, can Deanna and Alma reasonably be charged with, and 
what defenses might each assert?  Discuss. 

   

 
 
 
 
 
 
 
 
 
 
 
 

 
 
 



29 
 

Answer A to Question 3 
 

What crimes can Deanna and Alma be charged with and what defenses might 
they assert? 
 
State v. Deanna 
 
Common Law Burglary 
Common Law Burglary is defined as the breaking and entering [of a] dwelling 
house of another at night with the intent to commit a felony. 
 
Here, the local store is not a dwelling house, and the theft does not occur at 
night, and there is not breaking and entering.  Thus, there is no Common Law 
Burglary. 
 
Modern Statutory Burglary 
Modernly, breaking has evolved into unauthorized entry.  Nighttime has been 
eliminated.  Dwelling house has changed to any protected structure.  Here, we 
have an unauthorized entry into a protected structure, the safe, during the day 
without consent or privilege. 
 
Inner Door Doctrine 
If a room or inner structure is part of the protected structure, here, the Grocery 
Store, if the D breaks into the Safe, it will be construed as an inner breaking for 
burglary purposes. 
 
Here, Deanna broke into the safe, and took $600 which was the property of 
another, the Store.  Thus, unauthorized entry and breaking into the safe, without 
consent, with the intent to commit a crime, the larceny, taking of the $600. 
 
Defenses 
Deanna will argue that she had consent of Alma, who was her supervisor.  Store 
will assert that Alma had no such right and that the entry was without consent, 
voiding the use of the key.  The defense fails, and she commits a larceny. 
 
Larceny 
Under the Common Law (CL) is a trespassory taking of and carrying away of the 
tangible personal property of another with the specific intent to permanently 
deprive the owner. 
 
Here, Deanna, takes the property with the “intent to return the money” according 
to the facts.  If the Court believes this, she would have a defense to the larceny 
and the underlying modern burglary.  However, she handles the money in such a 
way, “giving the money to Randy,” who intends to abscond with it.  Since she 
lacks the substantial capacity to return the money, then the Court must find the 
“intent to permanently deprive or steal”.  Further, Deanna is a low level 
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employee, and would only have custody of any money.  This also leads to 
larceny and not embezzlement. 
 
Thus, Deanna will be guilty of larceny. 
 
Defenses 
 
Consent/Condonation 
Is defined as willingness by the victim.  Here, Deanna will argue that Alma gave 
her consent and the key to the safe.  The DA will argue that the key was given to 
Anna with “fraudulent intent”, as she told Alma she was going to find some 
papers. 
 
This would give rise to the Continuing Trespass doctrine.  Thus, when Deanna 
gives the money to Randy, who has no intent to return it to her, the mens rea, for 
intent to steal, becomes concurrent with the continuing trespass in larceny. 
 
Duress 
Is defined as an act by another person, which in the reasonable person would 
lead to the compunction to commit a crime.  It is only available for minor crimes 
like larceny and not murder. Here, Randy threatened immediate harm to 
Deanna‟s daughter, a very serious offense of severe bodily injury.  A reasonable 
person of normal resistance would probably have acted the same.  If believed by 
the Court, Deanna could have a defense to the larceny and the Burglary supra. 
 
Embezzlement 
Is defined as the wrongful conversion of the tangible personal property of another 
entrusted with lawful possession. 
 
When Deanna took the $400 from the cash register it was already in safekeeping 
of the Grocery Store (Store).  Thus, store had possession, and even though 
Deanna would usually have only custody, here she has possession.  Deanna 
puts the money in her pocket, and thus she intends to “convert it to her own use” 
by giving it to Randy.  Since she had possession the property charge on the $400 
is embezzlement.   
 
Thus, Deanna, can be charged with Embezzlement of the $400. 
 
Conspiracy 
Is the agreement by 2 or more persons with the Specific Intent to Commit the 
Target Crime. 
 
Modernly, the majority requires an overt act in furtherance of the Conspiracy. 
 
Here, the target crimes will be larceny and Burglary of the Safe. 
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Wharton Rule 
There must be one more criminal mind to commit a conspiracy than is required to 
commit the crime.  Here, since larceny and embezzlement can be committed by 
one person the rule is satisfied. 
 
Pinkerton Rule 
All coconspirators can be charged with and convicted of all the crimes of the 
other coconspirators, which are committed in furtherance of the criminal 
conspiracy. 
 
Agreement 
At Common Law that was all that was required.  Modernly, there is the overt act 
here; the opening of the safe with the key is the overt act. 
 
Implied Agreement 
Here, the facts are silent about the agreement; however, Alma “followed Deanna 
into the manager‟s office” and stood lookout for her.  This would be an implied 
agreement to commit the crime by Alma.  If the Court does not find this as an 
agreement, the DA can still get Alma as an accomplice, as noted infra.  Under 
Pinkerton, both of the D‟s, Deanna and Alma, will be charged with all of the 
crimes. 
 
Unilateral Theory of Conspiracy 
Under a jurisdiction that follows the MPC, only the Defendant has to consider 
himself as conspiring with someone to be charged with conspiracy.  Thus, in a 
jurisdiction that follows the MPC, Deanna could be charged with conspiracy 
without the agreement of Alma. 
 
Conclusion 
Larceny of the $600.   
 
Embezzlement of the $400.   
 
Modern Statutory Burglary of the Safe.   
 
Conspiracy to Commit Larceny, Embezzlement, and Burglary. 
 
State v. Alma 
 
Accomplice 
Is defined as Aiding and Abetting the Principal in the commission of the crime 
with the Specific Intent that the crime be committed.  Here, Alma by conduct 
accompanied Deanna to the office to open the safe.  She also smiled, which is 
construed as consent, and proceeded to “keeping watch for you”. 
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Thus, by conduct she aided Deanna by telling her where the keys were, and 
demonstrated her approval.  So Alma aided and abetted Deanna in the crimes. 
 
Accomplice Liability 
An accomplice is chargeable with all the crimes of the principals that are 
reasonably foreseeable in the target crimes.  Here, the larceny and 
embezzlement, and the burglary of the safe are all foreseeable.  Thus, if the 
Court does not find the agreement in the conspiracy then Alma can still be 
charged as an accomplice. 
 
Defenses for Alma. None. 
 
Conclusion 
Alma can be charged with all of the crimes of Deanna, either under 
Conspiracy Theory, or as an accomplice depending on whether the Court 
finds the Agreement for the Conspiracy (Implied by Conduct). 
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Answer B to Question 3 
 

CRIMES OF DEANNA (D) 
 
EMBEZZLEMENT - $400 
Embezzlement is accomplished when a defendant has fraudulently converted 
personal property of another through lawful possession of the property, with the 
intent to permanently deprive the other of the property.  Distinguishing 
possession as lawful makes embezzlement distinct from other theft crimes 
because the property is not always taken through a trespass inconsistent with the 
rights of a true owner, but rather is converted (absorbed to make of no use by the 
owner) by the defendant who can be in a fiduciary capacity, such as an 
employee, banker, or executor. 
 
When D took the $400 out of her register, it was not a necessarily unlawful 
taking, since cashiers are entrusted by their employers to remove money from 
the safe as part of their job responsibilities.  However, her taking was fraudulent 
since [she] removed the money with the intent to deprive the store of it in order to 
pay Randy (R) the blackmail money for Vickie (V), and thus her intent to use the 
$400 was inconsistent with her employer‟s trust with her job.  Moreover, since 
she took the money while she was working at the time of the taking, D had a right 
to possess it at the time she removed it.  Lastly, because the money was not 
hers to take, it was the personal property of Store (S). 
 
Therefore, without an effective defense by D, D will be convicted for 
embezzlement for the $400.  Additionally, the prosecution could argue that since 
D formed intent to steal prior to taking the money from the register, the taking 
was not lawfully possessed and D should be convicted of larceny.  However, the 
fact that D had intent to deprive for permanent and private use is not 
determinative. 
 
DURESS 
Duress is available as a defense if the defendant acted criminally due to 
threatened serious harm or death to himself, his family, or another person, and 
the defendant reasonably believes the crime needs to be committed due to the 
immediate threat in order to avoid the harm.  Duress can be used as a defense 
unless the crime is murder (except felony murder), manslaughter, or a property 
offense.  None of the exceptions apply, as the threat was to another person, D‟s 
son. 
 
D will probably be successful in her defense unless she cannot establish that the 
belief she had of an immediate battery to V was reasonably imminent.  Because 
R had a history of violence with D, and R and D had recently broken off their 
romantic relationship, it is likely that D had reasonable grounds to believe that R 
was telling the truth about his friend being near V‟s school, and the threat of harm 
to V would actually occur.  However, since it was morning and V was likely at 
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school in the custody of several adult supervisors, it might be unreasonable for D 
to believe that even if R‟s friend got into the school he would be successful in 
beating V.  Further, since there was a phone in the grocery store near the 
register of D which she used to talk to R when he delivered the threat, D 
reasonably could have called the police, or called the school to warn of R‟s friend 
looking for V, instead of reacting by embezzling the money.  Nonetheless, since 
D knew of R‟s capacity for violence and a caring mother can reasonably be 
expected to panic or succumb to threats of violence to a son, the question of 
whether D reacted reasonably should be left to a jury.  Apart from the element of 
imminency, the rest of the elements are satisfied since the threatened harm was 
violence. V is D‟s son, and D actually did believe the harm would occur, since her 
conduct manifests belief. 
 
Thus, if the jury finds D‟s belief of an imminent serious threat to V reasonable, 
then she should be excused under duress. 
 
THEFT 
Theft is modernly the grouping given to an assortment of property crimes 
including larceny, larceny by trick, (merge into larceny) larceny, embezzlement, 
and forgery. 
 
ATTEMPTED LARCENY 
An attempt is a substantial step towards the completion of a crime with the 
specific intent to complete it. 
 
When D was looking through the drawers, the prosecution could allege that it 
was a substantial step towards the crime of larceny.  D will say that her only 
intent was to save her daughter, not to steal. 
 
Thus, D will prevail if she is found to have an unacceptable mental state.  Note 
though that attempt will merge into a completed larceny. 
 
LARCENY BY TRICK – KEYS 
Larceny by trick is a fraudulent representation of fact to another, with the intent to 
deprive her of possession to property. 
 
When D told A “I need to look in the safe for some papers” she made a false 
representation, since she needed to get in the safe and steal the money.  
Moreover, when D responded by giving her the keys to the safe, despite her 
assumption that D was lying, D acquired possession to the keys.  It was merely 
possession of the keys acquired by D, so her intention to return and the fact that 
she did return it is not relevant.  Note that while the register was allowed access 
by D as an employee, the safe in the manager‟s office is not, which is indicated 
by the fact that D did not know where the keys were when she searched through 
the drawers, and A did since she was in the manager‟s office and A is an 
assistant manager. 
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Thus, D might be charged with larceny by trick, unless her intention from making 
the statement was not to compel A to give her possession of the keys. 
 
LARCENY - $600 
Larceny is a trespassory taking and carrying away of personal property belonging 
to another, with an intent to permanently deprive the other of it. 
 
The taking was trespassory for the reasoning described above which is that 
access to the safe was not a fiduciary privilege afforded to D.  Additionally, when 
D took the $600 from the safe she removed it from the safe, and walked out, 
which is sufficient for a “taking” and “carrying away” of the store‟s $600 right of 
possession in property.  Lastly, because D intended to take the $600 she took 
from the safe, and expressed that she would “return it as soon as she could” is 
not preclusive for larceny because she intended to give R the money she took 
from S, permanently depriving S of those $600. 
 
As such, D may be charged with Larceny, and a conviction of larceny by trick 
could merge into this if a lesser included offense exists, 
 
DEFENSE 
 
DURESS 
D will likely give the same reasoning for Larceny as she does to Embezzlement, 
which should turn on the same issue of reasonable conduct discussed above. 
 
CRIMES OF ALMA (A) 
 
SOLICITATION  
Solicitation occurs when a party speaks to another with the specific intent to 
encourage her to commit a crime, either for her, or on her behalf.  The crime 
solicited will merge into the completed crime, an attempt, or, if the other party 
responds affirmatively, into a conspiracy.  Liability for solicitation will attach as an 
accomplice to the crime solicited, since the person acted to facilitate the 
occurrence of the crime. 
 
When A said to D “I‟ll be outside watching [for] you” it could reasonably be 
understood as encouragement to go forth with the crime A believed D was 
perpetrating.  However, the solicitation came after D had undertaken 
performance into stealing from the safe, and since D had already formed the 
proper mental state to steal from the store, A is probably better analyzed under 
an accomplice theory. 
 
ACCESSORY TO LARCENY 
An accessory is a party who aids, abets, or otherwise contributes to the 
commission of a crime with the specific intent that it be committed.   
A principal need not be convicted itself of the crime in order to be an accomplice; 
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it is sufficient that the helper had a requisite mental state and act in furtherance 
of the crime in order to be convicted. 
 
When A told D that she would watch out for her, and that D “did not have to lie” 
about the reason for her looking through the drawers, she implicitly confirmed to 
D that she approved of the crime, and actively would help to bring about the theft.  
Since A was a manager and could know of the location of the keys, A‟s 
communication to D of the location of the keys was a significant help in order to 
get into the safe. 
 
As such, D should properly be charged as an accessory to theft, and if 
solicitation is found it would merge. 
 
CONSPIRACY TO COMMIT LARCENY 
A conspiracy is an agreement between 2 or more people to commit an unlawful 
act, with the specific intent between the parties to agree as well as to commit the 
crime, and in some jurisdictions a substantial step is necessary. 
 
The prosecution will argue that because A “understood” what D was doing in 
taking the money from the safe, when A said “I‟ll watch out for you” and D said 
“Thank you, I‟ll return it as soon as I can” an agreement took place between the 
two of them, since they had a mutual understanding and assent for D to take the 
money from the safe.  D will argue in response that she did not have the requisite 
intent to conspire with D [sic], since her influence from R inspired her to steal, 
and that she thus did not intend to take the money but for R‟s threat to V. 
 
D will probably prevail regardless of the outcome with her duress defense, since 
it will [be] difficult to show that even if she did act unreasonably that her intent to 
steal was separate from the threat from R. 
 
As such, unless the jurisdiction has adopted the Model Penal Code‟s unilateral 
conspiracy doctrine, A did not conspire with B. 
 
DEFENSE 
A will argue that she should not be an accessory because she did not know what 
crime D was going to commit.  That will fail since she knew D would likely steal 
from the safe. 
 
 
 
 
 
 
 
 
 


