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Question 1 

Penelope and her friends went shopping at Deals Department Stores (“Deals”).  They
entered Deals on the first floor and decided to take the elevator to the third floor.  Penelope
pressed the button for the elevator.  While waiting for it to arrive, Penelope chatted with her
friends with her back to the elevator door.  When she heard the elevator door open,
Penelope, without looking, stepped backward into the elevator opening while continuing to
chat with her friends.  No elevator car was present, she fell into the shaft, and dropped
fifteen feet to the basement floor.

While Penelope suffered only minor physical injuries as a result of her fall, shortly thereafter
she suffered an acute psychotic breakdown from which she has not recovered.  Penelope’s
doctors have concluded that the elevator accident aggravated a pre-existing psychological
condition which has caused permanent disabilities.

Deals owns the store building and contracts with Reliable Elevator Company (“Reliable”)
to maintain the elevator.  Reliable also manufactured and installed the elevator.  This type
of accident involving a Reliable elevator has never happened before and there is no
evidence of what caused the elevator car to be out of position when the elevator door
opened.

1.  Under what theory or theories should Penelope bring an action for recovery of damages
for her injuries, and against whom?  Discuss.  

2.  What defenses should be raised and what are the likely results?  Discuss.



-2-

ANSWER A TO QUESTION 1

â TORTS

Penelope v. Deals Department Stores [“Deals”]

Negligence:

Negligence is a breach of a legal duty that actually and proximately causes damages
to another.

Duty:

A duty is what a reasonable prudent person would be required to do or not do under
the same or similar circumstances.  

Landowners owe no duty to trespassers but do owe a duty of care to persons they
invite onto their land.

Invitee:

An invitee is a person invited onto the landowner[‘]s premises for monetary
exchange type of business tran[s]actions.  A landowner owes the duty to inspect the
premises for hidden defects that may pose a danger to the invitee and also owes a duty to
repair any defects on the property.

The facts indicate that Penelope and her friends went shopping at Deals.  This is a
business exchange and therefore she is an invitee.  Deal[s] owes her a duty of care as
mentioned above.

Breach:

A breach is the failure to perform a legal duty.

Res Ipsa Loquitor

“The thing speaks for itself.”  When an elevator door opens without the elevator
present, it can be said that something went wrong and a breach occurred.  The elevator
was within Deals[‘] ability to fix and when this accident occurred the court can imply that he
failed to inspect the elevator properly and place the burden on him to prove otherwise.
Deal[s] has breached his duty of care.

Causation:
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Actual Causation:

This is the sine qua non or - “but for” cause of the accident. “But for” the elevator not
being properly maintained, this accident would have never occurred.

Proximate Causation:

This is the direct or indirect act that caused the accident.  Penelope will argue that
her injury was a direct result from Deals’ breach.  She’ll claim that there were not any
intervening, unforeseeable or independent acts.

Deals will argue that Penelope’s not looking as she entered was an intervening act
since it occurred after his breach and was unforeseeable.

Deals[‘] act “set the stage” for the accident and was therefore an indirect proximate
cause.  Penelope’s not looking is foreseeable since a blind person shopping at Deals was
foreseeable as falling as well.

Deals’ breach was an actual and proximate cause of Penelope’s injuries.

Damages:

For negligence, economic loss alone is not sufficient.  One must suffer physical
damages.

The facts indicated that Penelope sustained “minor physical injuries as a result of
her fall.”  These are sufficient damages.

Result:

Deal[s] was negligent and will be liable for general and special damages for
Penelope[‘]s injuries as a result of the fall.

Aggrivated [sic] injuries: thin-skin Plaintiff.

The courts have established that the defendant is liable for even unforeseeable
injuries that result due to the plaintiff’s pre-existing weaknesses.  Deal[s] will be liable for
the acute psychotic breakdown that caused her permanent disabilities; even though it was
unforeseeable and unpredictable at the time of the accident.  Penelope can recover general
and special damages for her physical disabilities that resulted due to Deals’ negligence. 

Penelope v. Reliable Elevator Co. “Reliable”

Products Liability - Negligence
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Duty: Manufacturers of products owe a duty of care to provide safe products. 

Under common law, Penelope would not be in privity of contract and not have the
ability to sue Reliable.

However, modernly, MacPherson v. Buick Motor Co. established that manufacturers
owe a duty of care to the purchaser and any foreseeable end user.  

The facts indicate that Reliable “manufactured and installed the elevator.”  Since
they installed and even maintained it inside Deals Department Store, they were directly put
on notice that any of Deals’ employees or customers were foreseeable users of the
product.  Penelope as a customer thus has a cause of action since she is owed a duty of
care.

Breach:

Res Ipsa Loquitor (supra)

Since Reliable was to maintain the product and it failed to operate correctly, a
presumption of a breach can be made.  Reliable has breached its duty to Penelope.

Causation: (supra)

Actual cause can be shown since “but for” it not being properly maintained and
inspected, the injury would not have occurred.

Proximate cause can be shown since there was no unforeseeable, intervening or
independent act that broke the chain of causation.

Damages: (supra)

Penelope has suffered minor physical injuries and a permanent disability.

Reliable will be liable for general and special damages for both due to their
negligence.

Due to this not being a newly manufactured good strict liability & warrantee [sic] do
not apply since any maintenance to the machine would be an alteration of modification of
the product.

ã DEFENSES

Penelope v. Deal & Penelope v. Reliable



-5-

Contributory Negligence:

Reliable and Deal[s] will argue that by Penelope stepping backwards into the
elevator shaft without looking was her contributory negligence that should eliminate or
reduce his [sic] liability.

Under common law, a person had to be 100% not negligent to collect.  A person’s
even 1% contributory negligence barred them from any recovery.

Some courts offer “Last Clear Chance” for plaintiffs to eliminate there [sic]
contributory negligence.  But here, Penelope is not blind and she had the “Last Clear
Chance” to avoid her injury simply by looking where she was going.

Under common law, Penelope would not collect for her injuries form Reliable or
Deal[s].

Modernly, courts follow comparative negligence.  In strict comparative negligence,
Penelope can recover 1% of her damage even if 99% at fault.  In other juri[s]dictions, they
require that the plaintiff be no greater at fault[,] either 50-50% or 49-51%.  Under these
jurisdictions, Penelope can collect whatever portion she was not a[t] fault for.

Assumptions of the Risk.

Plaintiff must know and recognize the danger and proceed anyhow.

Here, Penelope’s back was turned.  It can be assumed that she wouldn’t have
stepped if she had seen the empty elevator shaft.

Penelope did not assume the risk.

Deal[s] v. Reliable

Deal[s] may attempt to sue Reliable for indemnity.  

Deal[s] will claim that since he contracted with Reliable to maintain the elevator that
they were responsible to maintain it properly.

Deal[s] will state that he is not responsible as respondeat superior  for Reliable since
he is not their employer.  They can maintain it when they want and can send whatever
repairman they want.  Thus, they are independent contractors.

Unless Reliable has an indemnity clause in their service contract, Deal[s] can sue
them and collect for whatever amount that he had to pay Penelope.
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ANSWER B TO QUESTION 1

Penelope vs. Deals

Negligence

Penelope will bring an action for negligence against Deals.

Duty - Deals owes a duty to Penelope as a landowner occupier.  Deals[’] duty is to inspect,
warn or make safe any dangerous conditions.  This duty is imposed on Deals at this
standard because Penelope is considered an invitee.  An invitee is one who has consent
to enter the landowners[’] property and has a pecuniary interest in common with the owner.

Breach - A breach of the duty occurs when the defendant’s actions fall below the standard
of care owed.

Here the facts tell us that the elevator doors opened without the elevator being
present.  The defendant[’s] failure to inspect the elevator and make it safe breached his
duty to Penelope.

Deals could have had ensured by inspecting and placing warning signs to always
look before stepping into the elevator.

Causation

The defendant will be liable for an injury if he was both the actual and proximate cause of
the injury.

Actual Cause - This test is usually referred to as the “but for” test.  It can be said that but
for Deals[’] failure to inspect or make their premises safe, the injury would not have
occurred.

Proximate Cause - This test is usually referred to as the foreseeability test.  It is
foreseeable that an elevator may[,] for whatever reason, not to [sic] be in position.

Deals will counter that Penelope’s act of not looking, before she stepped backwards,
is an independent, unforeseeable, intervening act, but this arguement [sic] will fail, because
it is foreseeable that a customer will be talking with friends and upon hearing the door open
step in without looking.

Deals is therefore the proximate cause of the injuries.

Damages - The plaintiff must actually suffer damages to recover for negligence.  This does
not appear to be an issue, because the facts tell us she was injured.
Contributory Negligence - As stated as a defense to proximate causation Deals will counter
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that when Penelope didn’t look, before stepping, she contributed to her injury.  If this is
found to be true she will be barred under a contributory jurisdiction from recovery.  A
comparative jurisdiction will allow her to recover, with an offset due to [t]he percentage at
fault, under a pure[-]comparative.  Under a partial comparative, she may recover if she
wasn’t found more than 50% at fault.

As stated prior this arguement [sic] will fail and Deals will be liable for negligence.
It should be noted that Deals may be able to obtain indemnity from Reliable.  If one does
not find negligence as stated supra, res ipsa loquitor discussed infra can be applied here.

Negligent Infliction of Emotional Distress

The defendant can recover under this theory if she was within the zone of danger,
and suffered severe emotional distress.

Since she actually suffered injury due to the negligence, she was in the zone of
danger.  Also, the facts tell us, she suffered [an] acute psychotic breakdown that is
permanent, which will satisfy the element of severe emotional distress and the impact
requirement of some jurisdictions.

Deals will counter that he should not be liable because the plaintiff already had a
preexisting condition, but this will fail, because you take your plaintiffs as you find them.
His attempt to break causation will fail, because he was the actual and proximate as
discussed supra.

Deal[s] liable for negligent infliction.

Penelope vs. Reliable

Penelope will sue Reliable under a products liability theory.

A manufacturer can be held liable under negligence, warranty and strict liability if
their product was defective and caused the injury.

Negligence

A manufacturer is held liable for any injury caused to a foreseeable end user or
bystander, due to his negligent design, manufacturing or failure to provid[e] adequate
warning.

The case of MacPherson vs. Buick no longer requires privity. 

Res Ipsa Loquitor
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The facts tell us that this type of accident has never occurred and that there is no evidence
of what caused the elevator to be out of position.

When there is no evidence to support a negligent act, res ipsa loquitor is used.

âThe accident must be of the kind that does not normally occur absent negligence.  Here
an elevator doesn’t fail to reach it’s [sic] destination absent some negligence.

ãAlso, the cause of the injury must be in the exclusive control of the defendant.  Here
Reliable was not only the manufacturer, but also responsible for maintaining the product.
It will therefore be deemed to have been in his exclusive control.

Reliable may counter that he was not in exclusive control, because Deals would also
be in control.  This arguement [sic] will fail because, as stated, Reliable was responsible
for maintaining also.
 
äThe final element is that the plaintiff did not cause or contribute to the injury.  Although
Reliable will state that Penelope did cause and contribute to the injury, as discussed in P
v. Deals, this arguement [sic] will fail.

Therefore Reliable will be found liable, under res ipsa, but it should be noted that this
is just an inference of negligence, to be decided by a jury.

Warranty

A manufacturer’s products come with a warranty of merchantability that they will be
safe when used for ordinary purposes.  Under Henningson vs. Bloomfield, no privity is
required.

Here the facts tell us the elevator failed to appear when the door opened.  An
elevator is suppose[d] to be there, therefore it failed to meet it’s [sic] ordinary purpose.  

Since it did not appear as discussed infra it was the actual and proximate cause and
damages resulted.

Strict Liability

A manufacturer is held strictly liable for any injuries caused to any foreseeable end
user or bystander, as a result of a defective product.

Under Elmore vs. American Motors no privity is required.

There are no facts to indicate that there was a design, manufacturing or warning
defect.


