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Question 4 

Carol stopped her car at the entrance to her office building to get some papers from her
office.  She left her car unlocked and left the ignition key under the car’s front floor mat
while she went briefly into her office.

While Carol was gone, Peter entered Carol’s car, found the ignition key where he had seen
her leave it, and started the car, intending to drive it to the hospital where his spouse had
just been taken for emergency treatment.  After Peter had driven the car for about a block,
the brakes failed, the car hit a tree, and Peter was injured.  In a dazed condition from the
accident, Peter entered a nearby public building and pulled the lever of an emergency fire
alarm.  A city fire truck, responding to the alarm, hit and seriously injured Carol as she was
emerging from her office building.

What claims, if any, do Carol and Peter have against each other, and what defenses, if any,
may each assert?  Discuss.
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ANSWER A TO QUESTION 4

4)

PETER v. CAROL

1) ISSUE - NEGLIGENCE?

Under tort law, negligence is a failure to exercise the degree of car[e] a reasonable person
would have exercised in the same situation.  A prima facie case of negligence requires a
showing of 1) duty, 2) breach, 3) actual cause, 4) proximate cause, and 5) damages.

DUTY

Every person is under a duty to act as a reasonable person and not expose others to an
unreasonable risk of harm.

Here, Carol had a duty to keep her brakes maintained in proper working order to protect
her fellow drivers and pedestrians from an unreasonable risk of harm.  Furthermore, she
had a duty not to expose her dangerous car to others by properly securing it when she left
it unattended.

Therefore, Carol owes a duty to Peter.

BREACH

A breach is a failure to exercise the degree of due care which a reasonable person would
have exercised in the same situation.

Here, Carol breached her duty of due care when she left her car unlocked and keys under
the floor mat because anyone could get in her car with poorly maintained breaks [sic].

Therefore, she breached her duty to secure her car.

RES IPSA LOQUITOR

Under res ipsa loquitor an inference of negligence is raised when 1) the injury would not
have occurred absent negligence, 2) the defendant was in exclusive control over the
instrumentality causing the injury, and 3) the plaintiff did not contribute to his own injury.

Here, 1) brakes do not fail unless someone is negligent in their maintenance and 2) Carol
was in exclusive control of her car and its maintenance.  However, Peter did contribute to
his own injury by jumping into Carol’s car with no knowledge of its safety.

Therefore, Peter will not be able to use res ipsa.
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ACTUAL CAUSE

A defendant’s act is the actual cause of the plaintiff[‘]s injury if it would not have occurred
but for the defendant’s act.

Here, but for Carol leaving her car unlocked and keys under the floor mat Peter would not
have been injured.

Therefore, Carol is the actual cause of the Peter’s [sic]  harm.

PROXIMATE CAUSE

Proximate cause means that the plaintiff[‘]s injury is a direct and natural result of the
defendant[‘]s act, uninterrupted by unforeseeable intervening act.  That [sic] the law will
hold the defendant liable for the harm.

Here, it was foreseeable that someone like Peter would drive away in Carol’s car after
seeing her leave her keys under the floor mat and door unlocked.

Therefore, Carol is the proximate cause of Peter’s injuries.

DAMAGES

Here, Peter was injured when he hit a nearby tree.

Carol will be liable for his general damages, pain and suffering[,] as well as his special
damages such as medical bills, and lost wages.

2) ISSUE - CONTRIBUTORY NEGLIGENCE?

Conduct of the plaintiff falling below the standard of care for which she is required to
conform for her own protection which will bar the plaintiff’s recovery.

Here, Peter driving away Carol’s car without her consent was unreasonable conduct which
fell below the standard of care which she is required to conform for her own protection.

Therefore, Peter will be barred from recovery.

3) ISSUE - COMPARATIVE NEGLIGENCE?

Under comparative negligence a plaintiff’s recovery will be diminished the amount which
his own negligence contributed to the injury.

Here, Peter contributed to his own injuries by driving away Carol’s car without her consent.



-39-

A court will determine how much his own negligence should diminish his recovery.

Therefore, Peter’s recovery will be diminished.

4) ISSUE - ASSUMPTION OF RISK?

When a defendant knows of and appreciates a risk and voluntarily encounters it he may
be barred from a recovery.

Here, Carol will argue that Peter knew her car might not be in a safe condition when he
voluntarily encountered the risk by driving it away without her consent.  However,
reasonable people do not cars [sic] to have faulty breaks [sic] and therefore Peter did not
know of the risk.

Therefore, this defense will not be successful.

CAROL v. PETER

5) ISSUE - TRESPASS TO CHATTEL?

A trespass to chattel is an intentional interference with the chattel of another without
consent or privilege.  An act is intentional if done out of a desire or with knowledge of
substantial certainty that the result will occur.

Here, Peter acted [sic] intentionally interfered with Carol[‘]s chattel when he started Carol[‘]s
car and drove it away because he intended to drive it to the hospital.  Furthermore, he did
not have Carol[‘]s consent or privilege (infra).

Therefore, Peter is liable to Carol for trespass to chattel and is liable for the cost of repair
and reasonable rental value.

6) ISSUE - CONVERSION?

Under tort law, conversion is the exercise of dominion and control over the chattel of
another causing a substantial interference with the chattel that the defendant will be forced
to pay the full market value of the chattel, a forced sale.

Here, Peter intentionally interfered with Carol[‘]s chattel as discussed supra.  Further he
exercised dominion and control by driving the car.  If a court finds that the interference was
substantial he may be liable under this tort.

Therefore, Peter may be liable for conversion.

7) ISSUE - NECESSITY?
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A defendant may be privileged to reasonably interfere with the property rights of another
if acting due to an imminent threat and to protect his person or property.  However, he is
liable for all damage cause[d] due to his interference.

Here, Peter will argue that he was privileged to take Carol’s car because he was
reasonably acting to protect his wife.  This argument will fail because there was no
imminent threat to himself or his property which could be mitigated by him taking a car and
driving to the hospital.

Therefore, this defense will fail.

8) ISSUE - NEGLIGENCE?

Under tort law, negligence is a failure to exercise the degree of car[e] a reasonable person
would have exercised in the same situation.  A prima facie case of negligence requires a
showing of 1) duty, 2) breach, 3) actual cause, 4) proximate cause, and 5) damages.

DUTY

Every person is under a duty to act as a reasonable person and not expose others to an
unreasonable risk of harm.  Under Palsgraf, Cardozo held that a defendant who creates
peril owes a duty to the people who could reasonably be foreseen as being harmed by the
peril, the zone of danger.

Here, Peter had a duty to act reasonably in seeking medical attention for his injuries and
not creating peril for others in the process.

Therefore, Peter owes a duty to Carol.

BREACH

A breach is a failure to exercise the degree of due care which a reasonable person would
have exercised in the same situation.

Here, Peter breached his duty when he pulled “the lever of an emergency fire alarm”,
because this caused the city fire truck to respond to the alarm[,] thereby endangering the
safety of the fireman, pedestrians and drivers.

Therefore, Peter breached his duty.

ACTUAL CAUSE

A defendant’s act is the actual cause of the plaintiff[’]s injury if it would not have occurred
but for the defendant’s act.
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Here, but for Peter pulling the emergency fire alarm Carol would not have been injured.

Therefore, Peter is the actual cause of Carol’s harm.

PROXIMATE CAUSE

Proximate cause means that the plaintiff[‘]s injury is a direct and natural result of the
defendant[‘]s act, uninterrupted by unforeseeable intervening act.  That [sic] the law will
hold the defendant liable for the harm.

Here, it was foreseeable that a pedestrian, such as Carol, would be injured by the peril
created by Peter’s negligent act.

Therefore, Peter is the proximate cause of Carol’s.

DAMAGES

Here, Carol was seriously injured.

Peter will be liable for Carol’s general damages, pain and suffering as well as her special
damages such as medical bills, and lost wages.

2) ISSUE - CONTRIBUTORY NEGLIGENCE?

Conduct of the plaintiff falling below the standard of care for which she is required to
conform for her own protection which will bar the plaintiff’s recovery.

Here, Peter will argue that it [sic] Carol[‘]s own negligence[,] discussed supra [,] was a
contributing factor to her own injury.  However, the link between Carol’s negligence and her
own injuries is extremely attenuated.

Therefore, this defense will fail.

3) ISSUE - COMPARATIVE NEGLIGENCE?

Under comparative negligence a plaintiff’s recovery will be diminished the amount which
his own negligence contributed to the injury.

Here, Peter will argue that it [sic] Carol[‘]s own negligence[,] discussed supra [,] was a
contributing factor to her own injury.  However, the link between Carol’s negligence and her
own injuries is extremely attenuated.

Therefore, Carol’s recovery will not be diminished.
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ANSWER B TO QUESTION 4

Carol v. Peter

Carol may assert a negligence claim against Peter.

Negligence is conduct which falls below the relevant standard of care established by law
for the protection of others against unreasonable risks of harm.

To prove a prima facie case of negligence the plaintiff must prove by a
preponderance of evidence that the defendant 1) owed a duty to the plaintiff 2) breached
that duty 3) is the actual and proximate cause of the plaintiff’s injuries and 4) the injuries
resulted in damages.

Duty?

Duty is the standard of care to act as a reasonably prudent person under same or
similar like [sic] circumstances to all for[e]seeable plaintiffs.

Peter was under an emergency to try and get to his wife who was receiving
emergency treatment.  Peter will be held to such a standard and the jury will decide what
is reasonable under these circumstances[.]

Yet, Peter owes a duty to Carol to act reasonable and not cause her any
unreasonable risks of harm.

Breach

Breach of duty occurs when the defendant[‘]s conduct falls below the established
standard of care.

Here, if it was found that Peter should have used caution and not wrecked into a tree
then he may have breached a duty to Carol.

Causation?

Actual cause is found when the defendant’s breach is the direct cause or the
substantial factor of the plaintiff’s injuries.  Proximate cause is found when there are no
unfor[e]seeable superceding intervening acts which will cut off liability.

Here it was the fire truck which directly hit and injured Carol.  Still as Peter’s accident
and pulling of the alarm is the reason [sic] they were on the scene Peter is the substantial
factor.

Also, it is for[e]seeable that when one is in an accident and you pull an alarm that
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someone will come to rescue, the fire truck[‘]s presence is for[e]seeable.  Still, it is
questionable whether the court will actually find the fact that Carol emerging out of her
office resulting in being hit under Peter’s for[e]seeable injures (caused by Peter).  This may
be far too remote and the court will cut off liability under proximate cause.

Damages

General damages may be awarded if the injury resulted in past present future
medical bills, lost wages[,] etc.

Carol was injured by the truck seriously[sic], and if the court does not cut off liability
under proximate cause then she may recover general damages.

Trespass to Chattel?

Trespass to chattel is when one intentionally interferes with the possessory rights
of another over their personal property.

As Peter intended to take Carol’s car which she rightfully possessed and he did not
gain her consent, he will be liable for the harm incurred by such interference.

Conversion

Conversion is when one intentionally places dominion and control over the personal
property which substantially interferes with the possessor[‘]s ownership.

Here, Peter took Carol’s car and wrecked it.  He will be held responsible for the harm
to the car under trespass to chattel, yet if the car is no longer useable he may be liable for
the amount of the full car.  

Defenses
Negligence

Contributory and comparative negligence is when the plaintiff’s conduct falls below
the standard of conduct which one is expected to conform to for his own safety and is a
contributing cause to the defendant[‘]s negligence in bringing about the plaintiff’s harm.

Contributory negligence at common law was a total bar to a plaintiff[‘]s recovery.
Comparative, under pure comparative jurisdictions, award damages only if contribution was
less than 50% and under all comparative jurisdictions the damages are based on
percentages.

Peter will assert the defense that Carol was negligent as to the defective breaks
[sic], leaving her keys in the car and emerging out of the office without looking.  Discussed
more infra...
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Carol’s damages will be completely barred under contributory negligence and may
be deemed as a high percentage as to contribution to her own harm and will be more than
50%, therefore only under comparative negligence she may be awarded any damages, if
at all.

Trespass to Chattel and Conversion Necessity

Necessity may be a defense to intentional torts but if it is a private necessity the
defendant must pay for any harm done to the property, and cannot have been the factor
placing him in the circumstance.

Here, Peter’s wife was in emergency treatment and Peter may claim he used the car
out of the necessity to get to her.  He will however be liable for the damages to the car.

Peter v. Carol

Peter may assert a claim against Carol in negligence.
Defined supra...
Duty supra...

Carol owed a duty to the public to not leave her keys in the car.  As this was not the
cause of Peter[’]s harm this action, conduct will not help Peter’s claim.

Still, Carol owes a duty to warn of her deficient breaks [sic] to potential users.  As
she failed to do so, coupled with the fact of leaving keys in the car she owed a duty to Peter
to warn of the bad breaks [sic].

Breach
Defined supra...

When Carol failed to act reasonably and leave her keys in the car knowing her
breaks [sic] were bad and that someone may use the car (since it was unlocked) she
breached her duty owed to Peter.

Causation?
Defined supra...

The failure of the breaks [sic] were the direct cause of Peter’s injuries, and if Carol
had not left the door unlocked and keys in the car, or warned (or fixed) of the bad breaks
[sic] Peter would not have been hurt.  Therefore Carol was a substantial factor.

It is also for[e]seeable that someone will use the car with bad breaks [sic] if the keys
are left in it (possible for[e]seeable criminal activity) and Carol is the proximate cause.

Carol may argue that Peter’s conduct was an intervening act, still as stated above
it was for[e]seeable and Carol is the cause of Peter’s injuries.
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Damages
Supra...

Peter may be awarded damages for his injuries resulting from the accident, and
delay by the fire truck hitting Carol.

Defenses
Contributing and Comparative
Supra...

As Peter was negligent above under contributory he is completely barred and under
comparative he may, less likely, be awarded a small percentage.


