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Question 4

Grain Co. purchases grain from farmers each fall to resell as seed grain to other farmers
for spring planting.  Because of problems presented by parasites which attack and eat seed
grain that is stored for more than a few months, Grain Co., like all seed grain dealers,
always treats the seed grain it purchases with an invisible mercury-based chemical to
poison these parasites.  Grain Co. sells the seed grain loose by the truckload to the farmers
who will plant the seed.  The Grain Co. trucks display signs that state: “Seed Grain.  Not
for Use in Food Products.”

Farmer Jones bought a truckload of seed grain from Grain Co.  She was present when the
seed grain was delivered, and supervised the Grain Co. employees who unloaded the seed
grain into her silos.  She then used some of the seed grain to sow her field.  When she
found that she had some seed grain left over, she fed it to her dairy cattle.

Farmer Jones sold the milk produced by her dairy cattle to Big Food Stores, Inc. (“Big
Food”).  Several of the people who bought their milk at Big Food became seriously ill, and
the Centers for Disease Control (CDC), a government agency that investigates outbreaks
of illness, determined that mercury poisoning was the cause of their illness.  CDC traced
the mercury to the milk that Farmer Jones sold to Big Food.

On what theory or theories might the injured milk consumers recover damages from, and
what defenses should they anticipate, in actions against:
1.  Grain Co.?  Discuss.

2.  Farmer Jones?  Discuss.

3.  Big Food?  Discuss.
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ANSWER A TO QUESTION 4

4)

1.  MILK CONSUMERS (MC) v. GRAINCO 

PRODUCTS LIABILITY

NEGLIGENCE

Duty

A commercial supplier has a duty to act as a reasonable person like them would.

Breach 

Since GrainCo used an invisible mercury[–]based chemical to poison parasites, it would
prevent people such as farmers to [sic] visually recognize that the grain is poisonous.  If
GrainCo would use some type of dye or other method to easily identify grain that has been
treated with mercury poison, it would help prevent the misuse of poisonous grain in food
products.  Further, GrainCo used an invisible mercury[-]based chemical to poison
parasites[;] it would prevent people such as farmers to [sic] visually recognize that the grain
is poisonous.  Even though the GrainCo trucks display signs that state: “Seed Grain.  Not
for Use in Food Products”, it is unclear from the facts how big these signs are or if Farmer
Jones saw the signs while she supervised the delivery.  However, given the passage of
time, Farmer Jones could have forgotten not to use the Seed Grain in food products.
Finally, even though GrainCo warned to not use the Seed Grain in food products, it did not
warn that invisible mercury poison was used to treat the seed grain.

Therefore, GrainCo breached its duty.

Actual cause

“But for” GrainCo treating its grain seed with invisible mercury[-]based chemicals, CM [sic]
would not have become sick after drinking milk that came from Farmer Jones[’] cows, who
ate the grain seed.

Therefore, GrainCo is the actual cause of MC’s damages.

Proximate cause

MC’s damages are a direct result of GrainCo using poison to treat their grain.  It is
foreseeable that farmers may use the grain for food products which may result in injuries,
as those suffered by MC.



-38-

Therefore, GrainCo is the proximate cause.

DAMAGES

MC can recover general damages from their pain and suffering caused by their serious
illness.  Further[,] they may recover special damages for out[-]of[-]pocket expenses[,] such
as medical bill[s][,] to treat their serious illness.

DEFENSES

COMPARATIVE NEGLIGENCE

A plaintiff’s recovery is reduced by the amount of harm attributable to her own negligence.
In a contributory negligence jurisdiction, any negligence on the party [sic] of the plaintiff is
a complete bar to recovery.

There are no fact[s] to indicate the MC were negligent.

Therefore, this defense will fail.

ASSUMPTION OF THE RISK

Acts as a complete bar to recovery if it is found that plaintiff was aware of the risk they were
taking and acted unreasonably to place themselves at risk.

The facts do not indicate that MC were aware of any risk they were taking.

Therefore, this defense will fail.

Therefore, MC can recover under this theory.

STRICT LIABILITY

DUTY

A commercial supplier has an absolute duty to not introduce into the stream of commerce
a defective product.

Foreseeable plaintiff 

Under McPhersen v. Buick, a plaintiff does not have to be in privity to recover for damages.
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Breach

Design Defect

Since, GrainCo used an invisible mercury[-]based chemical to poison parasites, it would
prevent people such as farmers to[sic] visually recognize that the grain is poisonous.  If
GrainCo would use some type of dye or other method to easily identify grain that has been
treated with mercury poison, it would help prevent the misuse of poisonous grain in food
products.

Therefore, there is a design error.

Warning Defect

Since, GrainCo used an invisible mercury[-]based chemical to poison parasites, it would
prevent people such as farmers to [sic] visually recognize that the grain is poisonous.  Even
though the GrainCo trucks display signs that state: “Seed Grain.  Not for Use in Food
Products”, it is unclear from the facts how big these signs are or if Farmer Jones saw the
signs while she supervised the delivery.  However, given the passage of time, Farmer
Jones could have forgotten not to use the Seed Grain in food products.  Finally, even
though GrainCo warned to not use the Seed Grain in food products, it did not warn that
invisible mercury poison was used to treat the seed grain.

Therefore there is a warning defect.

Manufacturing Defect

There are no facts to indicate that the seed grain was not manufactured as intended.  The
facts indicate that all seed grain dealers treat their seed in this fashion.

Therefore there is no manufacturing defect.

Actual cause

“But for” GrainCo treating its grain seed with invisible mercury[-]based chemicals, CM
would not have become sick after drinking milk that came from Farmer Jones[’] cows, who
ate the grain seed.

Therefore, GrainCo is the actual cause of MC’s damages.

Proximate cause

MC’s damages are a direct result of GrainCo using poison to treat their grain.  It is
foreseeable that farmers may use the grain for food products[,] which may result in injuries,
as those suffered by MC.
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2. MILK CONSUMERS (MC) v. FARMER JONES

PRODUCTS LIABILITY

NEGLIGENCE

Duty

Defined Supra[.]

Breach

Since Farmer Jones fed the Grain Seed to her dairy cows and sold the milk they produced,
causing several people who bought her milk to become seriously ill because of the mercury
poison, she breached the duty she owed consumers.

Therefore, there was a breach.

Actual cause

“But for” Farmer Jones feeding her cows the poisonous grain seed, MC would not have
become seriously ill.

Proximate cause

MC injuries are a direct cause of Farmer Jones feeding her cows the poisonous grain seed.
It is foreseeable that MC could become ill by drinking this milk.

Damages

Defined and discussed supra.

DEFENSES TO NEGLIGENCE

Discussed and defined supra.

Therefore, MC can recover under this theory.

STRICT LIABILITY IN TORT

Duty 

Defined Supra[.]
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Foreseeable plaintiff

Defined in Supra[.]

Breach

Manufacturing Defect

Since Farmer Jones fed her cows the poisonous grain seed, which caused them to produce
milk that made several people seriously ill, her milk was not as intended to be produced.

Therefore, there is a manufacturing defect.

Warning Defect

Since Farmer Jones failed to warn Big Food or MC that her milk her cows were feds[sic]
the poisonous grain seed containing poison[sic], a warning defect exists.

Therefore there is a warning defect.

Actual cause

Defined and discussed supra[.]

Proximate cause

Defined and discussed supra[.]

Damages

Defined and discussed supra[.]

DEFENSES

ASSUMPTION OF THE RISK

Defined and discussed supra.

WARRANTY

Defined Supra[.]

Since Farmer Jones introduced a defective product into the stream of commerce, the bad
milk, and MC purchased and consumed it, the milk was not safe for normal consumption
of [sic] was not of average quality.
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Therefore, MC can recover under this theory.

3. MILK CONSUMERS v. BIG FOOD

PRODUCTS LIABILITY

NEGLIGENCE

Since Big Foods is unable to identify by reasonable inspection that the milk was poisonous,
it will not be liable under this theory of law.

STRICT LIABILITY

Defined and discussed above.

Since Big Foods has an absolute duty to not introduce a defective product into the stream
of commerce, it is strictly liable for the injuries suffered by MC.  Further[,] it may seek
indemnification from the [sic] Farmer Jones and GrainCo.

DEFENSES FOR STRICT LIABILITY

Defined and discussed supra.

Therefore, MC can recover under this theory.

WARRANTY

Defined[.]

Since Big Food sold the defective milk to MC, it breached its duty that the milk was safe for
normal use and of average quality.

Therefore, MC can recover under this theory.
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ANSWER B TO QUESTION 4

4)

Injured milk consumers (plaintiffs) v. Grain Co.

I. Can plaintiffs sue Grain Co. for damages based on theories of strict liability in tort,
negligence, and implied warranty for damages from consuming bad milk?

A. To sue for strict liability in tort, the plaintiff must show that there is a proper
defendant, a defect in the product that was the actual and proximate cause of the
cognizable injury to plaintiff.  There must be no viable defenses.

1.  Is Grain Co. a proper defendant?  A proper defendant is someone involved in the
market chain of the milk.  This would start with the mild [sic] producers[,] which include the
manufacturer, marketers, wholesalers, distributors, and retailers.  Here, Grain Co. was a
manufacturer of grain, not milk.  These grains were meant to be sown and not fed to dairy
cattle.  However, there may be a foreseeable misuse of the grain as feed for the cattle, and
in fact that is what Farmer Jones did.  This led to the bad mild [sic] that caused plaintiffs to
suffer injuries.  Therefore, Grain Co. is a proper defendant.

2.  Are there proper plaintiffs?  A proper plaintiff is the consumer and user of the product.
Foreseeable bystanders who are injured by the product may also make a claim.  Here,
plaintiffs are consumers of the bad milk and so will have a claim.

3.  Was there a defect in the grain?  A defect can by [sic] in the design, manufacturing[,]
or failure to warn.

a.  Plaintiffs may argue that there is a defect in the design by applying the parasite poison
to grain that may be used as feed.  To do this, plaintiff must show that the risk of injuries
to plaintiffs outweighs the benefit of using the poison.  It is a question of fact whether there
is a high probability that farmers will use the grain as feed for their dairy cattle.  Farmers
tend to avoid waste of anything on their farm, so there is a high probability that the grain
will be used as feed.  The benefit of using this poison instead of something that will be safer
for people down the line must be proven.  Since other grain companies also use this poison
and it is state[-]of[-]the[-]art, plaintiff will not be able to win the claim of a design defect.

b.  Plaintiffs may argue that there is a defect in the warning on the side of the truck.  To do
this, plaintiff must argue that the warning was inadequate.  There must be something more
noticeable[,] such as a form for the farmers to sign[,] showing that they know not to use the
grain as feed for their dairy cattle.  This would be better than simply a sign on the truck
saying not to use for feed but did not explain the possible repercussion[s].  The fact finders
will find that there is a failure to warn.
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4.  Was the defect the actual and proximate cause of the injures to plaintiffs?  The facts
show that the CDC investigation proved that the use of the poison was the cause of the
injures.

5.  Did plaintiff suffers [sic] damages?  Here, the facts show that plaintiffs became seriously
ill[,] so there are probably damages in medical bills and emotional distress.  Also, there may
be pecuniary loss from inability to go to work.

6.  Can Grain Co. raise the defense of assumption of the risk?  The Assumption of the Risk
defense is proven by showing that plaintiffs 1) was [sic] actually aware of the risk and 2)
voluntarily chose to encounter it.  Here, plaintiffs had no knowledge that there was poison
in the milk.  The defense will fail.

In summary, Grain Co. is strictly liable for the injuries to plaintiffs.

B. To sue for negligence, the plaintiff must show that 1) the defendant owes a duty to act
under a certain standard of care, 2) that defendant breached that duty, 3) the breach was
the actual and proximate cause of the 4) cognizable injures to plaintiff.

1.  What duty[,] if any[,] does Grain Co. owe to plaintiffs?  There is a general duty for
defendant to act like a reasonable and prudent man under similar circumstances.  Here,
Grain Co. must act like a reasonable and prudent grain producer.

2.  Did  Grain  Co.  breach  its duty?  To  ascertain, plaintiff  may  apply  the  Hand formula,
B < PL.  B is the burden of having to act reasonably.  P is the probability of an injury
occurring.  L is the severity of the injuries that occurred.  If the burden to act reasonably is
less than the product of the probability of injury and the severity of the injury, there has
been a breach.  Sometimes, courts will add the utility element on the left side of the
equation making it UB < PL.  Here, the burden of using a different[,] safer poison or not
using one at all[,] may be great as far as cost.  However, the burden of getting a better
warning system may be quite reasonable as compared to the high probability that farmer[s]
may use the grain as feed for their dairy cattle and causing severe injuries to those who
consume the milk.  Therefore, Grain Co. has breached by not using a better warning.

3. Causation is as above.

4. Damages is as above.

5. Can Grain Co. raise the defense of contributory negligence or comparative fault?  The
defense of contributory negligence will bar the plaintiff from recovery if the plaintiff’s
conduct was also breached[;] that of a reasonable prudent man and the breaching conduct
was the proximate cause of the injury.  Here, the plaintiff did not act unreasonably in any
way.  All they did were buying[sic] milk at the grocery store.  Contributory negligence will
not apply.  Comparative fault will reduce the plaintiff’s recovery in proportion to the degree
of negligence of plaintiff’s conduct.  Again, it also does not apply.
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C.  To sue for implied warranty, there must be a proper defendant who is a merchant and
a proper plaintiff who is the consumer or someone in her household or a foreseeable guest
who may consume the product.

1.  The defendant in this action must be a merchant.  A merchant is someone who deals
in the goods of the kind or holds himself out as having special knowledge or skills dealing
with the goods in question.  Here, the product from Grain Co. is grain and not milk.  Grain
Co. is not the proper defendant.

2.  Since the plaintiffs did not consume grain and is not in the household of Farmer Jones,
the plaintiffs may not sue based on implied warranty.

The injured milk consumers will win their claims against Grain Co. for strict liability in tort
and negligence, but not under implied warranty.

Injured milk consumers (plaintiffs) v. Farmer Jones

I.  Can plaintiffs sue Farmer Jones for damages based on theories of strict liability in tort,
negligence, and implied warranty for damages from consuming bad milk?

A.  Strict liability in tort

1.  Farmer Jones is the proper defendant in this action because Farmer Jones
manufacture[d] the milk which is defective.

2.  Milk consumers are the proper plaintiffs since they purchased the milk.

3.  The defect in the milk existed at the time they left Farmer Jones’ farm.  It is a defect in
manufacturing the milk, as Farmer Jones chose to use grain with the poison substance to
feed the dairy cattle.  The defect in the milk is beyond the consumer expectations.  When
people buy milk, they assume that they are reasonably safe for consumption and that they
will not get sick after drinking it.  Here, the milk was defective when they left the farmer’s
cattle.

4. Causation is as above.

5.  Damages is as above.

6.  The only available defense against strict products liability is assumption of the risk[,] and
it does not apply as discussed above.

In conclusion, Farmer Jones is liable to the injured milk consumers for their damages under
the theory of strict liability in tort because of an unreasonably dangerous and defective milk
product.
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B.  Negligence

1.  Farmer Jones has a duty to act like a reasonable and prudent dairy farmer.  

2.  Did Farmer Jones breach his [sic] duty by feeding the grain that was meant for sowing
only to his [sic] dairy cattle?  Here, the Hand formula may be applied again.  The burden
of having to check the grain or make certain that it was not meant for dairy cattle is less
than the high probability of producing poisonous milk that will cause severe illness in people
who consume the milk.  All he [sic] had to do is [sic] to be more aware of what he [sic]
does.  A reasonable farmer should know about the grains that he use[s].  He [sic] has
breached.

3.  Causation is as above.

4.  Damages as above.

5.  The defenses of contributory negligence and comparative fault will not apply as above.
Assumption of the risk also does not apply.

C.  Implied Warranty

1.  Farmer Jones is a merchant of milk because he [sic] deals in selling milk to the
groceries [sic]; therefore, he [sic] is an appropriate defendant.

2.  The injured milk consumers are the natural and foreseeable buyers and consumers of
the milk from the grocers.  As this was foreseeable, we have proper plaintiffs as well.

3.  The milk is not merchantable since it is not fit for the purpose for which it was made
when used in a reasonable manner.  Here, the milk was not fit for consumption because
it made the consumers seriously ill.  The milk was not merchantable.

4.  Causation is as above.

5.  Damages are as above.

6.  Merchants can provide disclaimers or limitations on implied warranties if it was
communicated to the consumers clearly and in words such as “milk as [sic] sold as is”.
However, the facts show no such disclaimers or limitations.

In conclusion, the injured milk consumers will win their claims against Farmer Jones for
strict liability in tort, negligence, and implied warranty.

Injured milk consumers (plaintiffs) v. Big Food
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I.  Can plaintiffs sue Big Food for damages based on theories of strict liability in tort,
negligence, and implied warranty for damages from consuming bad milk?

A.  Strict liability in tort

1.  Big Food is a proper defendant because it is a retailer who sells the milk.  Big Food is
in the market chain of getting of milk to the public.

2.  The injured milk consumers are proper plaintiffs as discussed above. 

3.  Defect is as discussed above.

4.  Causation is as above.

5.  Damages are as above.

Similar to Farmer Jones, Big Food is liable to plaintiffs under the theory of strict liability in
tort.

B.  Negligence

1.  Big Food has a duty to act like a reasonable and prudent store.

2.  Did Big Food breach its duty by not inspecting the milk for the defect?  Here, the
dangerous [sic] of the poison in the milk was not easily discoverable by inspection.  The
poison is invisible and would not have caused any obvious discoloration of the milk.  It
would also be unreasonable for the grocer to taste every product on its shelves to ensure
safety.  The burden of having to throughly inspection [sic] the goods before sale would
outweighs [sic] the risk of injury to consumers.  Therefore, Big Food did not breach its duty.

3.  Causation is as above.

4. Damages are as above.

Big Food did not breach its duty as it would be unreasonable to set up an inspection of all
its goods prior to sale.

C.  Implied warranty

1.  Big Food is a merchant who deals in the sale of produce such as milk so it is a proper
defendant.

2.  The injured milk consumers were customers of Big Food or people in their household
who would reasonably consume the milk.  Therefore, we have appropriate plaintiffs.
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3.  The milk is not merchantable since it is not fit for the purpose for which it was made
when used in a reasonable manner.  Here, the milk was not fit for consumption because
it made the consumers seriously ill.  The milk was not merchantable.

4.  Causation is as above.

5.  Damages are as above.

6.  Merchants can provide disclaimers or limitations on implied warranties if it was
communicated to the consumers clearly and in words such as “milk as [sic] sold as is”.
However, the facts show no such disclaimers or limitations.

The injured milk consumers will win their claim against Big Food under the theory of strict
liability in tort and implied warranty but not under negligence.


