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Question 1 

Twelve-year-old Charlie was riding on his small, motorized 3-wheeled all terrain 
vehicle (“ATV”) in his family’s large front yard.  Suddenly, finding the steering 
wheel stuck in place, Charlie was unable to steer the ATV, and he panicked.  
Instead of applying the brakes or turning off the ATV, he jumped off of it and ran 
away.  The ATV continued on its own, rolled out of the yard and into the 
residential street, directly in front of a car driven by Paul.  Paul was sending a 
text message on his cell phone while driving.  He failed to see the ATV roll into 
the street and he crashed into it.   Although the ATV was not large, it was heavy 
enough that the accident caused serious personal injuries to Paul, and significant 
damage to his car.   
 
An examination of the wreckage of the ATV showed that the steering wheel stuck 
because of a malfunction of the steering system.  The ATV and the steering 
system are manufactured by KiddieRides-R-Us. 
 
Under what theory or theories might Paul recover, and what is his likelihood of 
success, against:  
 

a. Charlie?   
b. KiddieRides-R-Us?   
 

Discuss. 
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Answer A to Question 1 
 

a. Paul (P) v. Charlie (C) 
 
NEGLIGENCE 
 
P may assert a negligence claim against C.  To establish a prima facie case for 
negligence, the plaintiff must prove: i) the existence of a duty on the defendant to 
conform to a specific standard of conduct for the protection of the plaintiff against 
unreasonable risks of injury; ii) a breach of this duty by the defendant; iii) the 
breach of duty is the actual and proximate cause of the plaintiff’s injury; and iv) 
the plaintiff suffered damages to her person or property. 
 
DUTY 
 
The general duty owed by a defendant is the reasonable person standard, i.e., 
the defendant is under a duty to act like a reasonable, ordinary, and prudent 
person and take precautions against creating unreasonable risks of injury to 
others.  The duty is owed to any foreseeable plaintiff.  Note that in a situation 
where the “unforeseeable plaintiff” problem arises, the result depends on whether 
the Andrews View is followed (which provides that all persons who suffered injury 
as a proximate result of the defendant’s act can be a plaintiff), or the Cardozo 
View is followed (the plaintiff must be within the zone of increased danger 
created by the defendant’s act). 
 
Duty owed by a child 
 
When the defendant is a child, the duty imposed on the child will be in 
accordance with the child’s age, intelligence, experience, and education.  Note 
that if the child is engaged in an activity of adults, the standard would also be that 
of an adult. 
 
Here, P would argue that C owes a duty to exercise reasonable care in operating 
the ATV to prevent it from entering the street, where foreseeable plaintiff may be 
injured.  Further, when it malfunctioned, C should have applied the brake, as a 
reasonable person would do. 
 
C would counter by arguing that because he is only twelve years old, he may not 
be under a duty to act with the level of intelligence and experience P is trying to 
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establish.  C would also argue that riding an ATV is not an activity commonly 
engaged by adults; therefore, a standard applicable to adults should not be 
imposed.  However, P would argue that a child of C’s age and experience should 
be able to stop the ATV in this situation.  P is likely to succeed. 
 
BREACH OF DUTY 
 
The defendant breaches his duty when he fails to live up to the applicable 
standard of care.  Here, P would argue that C failed to apply the brake, which 
constitutes a breach of duty.  Breach of duty may be established by direct 
evidence, circumstantial evidence (res ipsa loquitur), or breach of a statute.  
Here, there is direct evidence of C’s act. 
 
CAUSATION 
 
Actual Cause 
 
P would argue that “but for” C’s failure to stop the ATV, he would not have 
suffered the injury.  Therefore, the actual causation requirement is met.  Note 
that although C’s act standing alone is insufficient to cause the injury, it is 
nonetheless an actual cause.  In cases where there are more than one acts, if 
any one standing alone is sufficient to cause the result, then that act is an actual 
cause if it is a substantial factor.   
 
Proximate Cause 
 
The general rule elating to proximate cause is that all consequences that are the 
normal incidents of and within the increased risk of the defendant’s act are 
proximately caused by his act.  The test is one of foreseeability.  When there are 
intervening forces, such forces may break the chain of proximate causation if 
they are so unforeseeable to constitute a supervening event. 
 
Here, P would argue that C’s failure to stop the ATV foreseeably caused it to 
enter the street and collide with his car.  C would argue, however, that P’s own 
act of sending a text message constitutes an intervening event that is 
unforeseeable and supervening. C would also argue that the ATV’s 
malfunctioning also intervenes with the causal chain.  However, P would argue 
that it is foreseeable that normal negligent acts may occur when motorists are 
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driving nearby, and C’s acts increased the risk of the harmful result (collision).  P 
is likely to establish that proximate cause exists.  
 
DAMAGES 
 
P would argue that he suffered damages to his person (“serious personal 
injuries") and his property (“significant damages to his car”).  Therefore, the 
damage element exists.  P would recover pain and suffering (including emotional 
distress if he suffered from personal injury as a result of physical impact or threat 
of physical impact – note that the “zone of danger” doctrine need not be 
discussed here), lost wages and earning capacity (future capacity will be reduced 
to present value), medical expense, and loss of consortium. 
 
DEFENSES 
 
Contributory Negligence 
 
In a contributory negligence jurisdiction, when the plaintiff’s negligent act 
contributorily caused his injury, he is barred from recovery.  Plaintiff is under a 
duty to conform to the same reasonable person standard. 
 
Here, C would argue that P is contributorily negligent in sending a text message 
while driving.  Therefore, in a contributory negligence jurisdiction, C has a 
defense.  Note that the last clear chance rule does not apply because the 
plaintiff’s negligence did not occur prior to the defendant’s.   
 
Comparative Negligence 
 
In a comparative negligence jurisdiction, the plaintiff’s recovery would be reduced 
in proportion to his own negligence.  Here, C would argue that P is contributorily 
negligent in sending a text message while driving; therefore his recovery would 
be reduced in an amount proportional to his negligence. 
 
Assumption of Risk 
 
Assumption of Risk occurs when one knowingly and voluntarily enters or stays in 
the danger.  Here P did not know about the danger; therefore this defense does 
not exist. 
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b. PAUL (P) v. KIDDIERIDES-R-US (K) 
 
PRODUCTS LIABILITY 
 
Products liability is a generic term referring to the liability of a supplier of a 
defective product to one who suffered injury caused by the product’s defect.  
Products liability can be based on the tort theories of strict liability, negligence, 
misrepresentation and breach of warranty, and in certain cases intentional torts. 
 
STRICT LIABILITY 
 
Strict liability in torts refers to the imposition of liability without a finding of fault.  A 
prima facie case for strict liability requires the following elements: i) an absolute 
duty owed by the defendant to make safe (defendant must be a commercial 
supplier in a strict products liability case); ii) breach of that duty by the defendant; 
iii) the defendant’s breach of duty is the actual and proximate cause of the 
plaintiff’s injury; and iv) damages to the plaintiff’s person or property. 
 
In a strict products liability claim, the key elements include: i) the defendant is a 
commercial supplier (manufacturer, distributor, wholesaler, retailer, and similar 
parties in the commercial supply chain of the product).  A casual seller would not 
suffice; ii) the product is defective when it left the control of the defendant; iii) the 
product was not expected to and in fact did not experience substantial alteration; 
iv) no privity (contractual relationship) is required; the defendant is liable for the 
buyer, user, and bystander who suffered injury caused by the defect; v) the 
defendant is expected to anticipate foreseeable misuse by the product’s user. 
 
Commercial Supplier and Duty 
 
Here, P would argue that K is clearly a commercial supplier because it is the 
manufacturer of the ATV.  As a manufacturer, K owes a duty to supply a safe 
product that is free of unreasonably dangerous defects.  K placed the ATV in the 
stream of commerce, therefore owes such a duty. 
 
Defective Product – Breach of Duty 
 
A product is defective if it is unreasonably dangerous, i.e. dangerous beyond the 
expectation of an ordinary consumer.  Generally, the type of defects of a product 
include: i) design defect, where the product is defective in its design and where a 
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less dangerous design is commercially feasible; ii) manufacturing defect, where 
the defect arises from the manufacturing process and the product failed to 
conform to its specifications; and iii) failure to give adequate warning. 
 
Here, P would argue that the ATV is an unreasonably dangerous product 
because it malfunctioned during its ordinary course of use.  Such malfunctioning 
is clearly beyond the reasonable expectation of an ordinary consumer.  The 
malfunctioning is likely the result of a manufacturing defect.   
 
Product Defective and not Substantially Altered 
 
P would also argue that the ATV was defective when it left the control of K and 
was not substantially altered.  There is no indication in the facts that the product 
was expected to or did in fact undergo substantial alteration.  Here, an inference 
similar to the one used in the doctrine of res ipsa loquitur (the thing speaks for 
itself) may be invoked to prove this argument. 
 
Privity is not Required 
 
Here, K may try to argue that P is not in privity (e.g. a direct sale contractual 
relationship) with K.  However, privity is not required for strict products liability.  
Therefore, as a foreseeable bystander who drives on the street near which the 
ATV is used, P would argue that he is a foreseeable plaintiff. 
 
Causation 
 
P would argue that his injury was actually caused by the ATV’s defect.  “But for” 
the ATV’s defect, he would not have collided with the ATV and suffered the 
injury.   
 
P would also argue that his injury was proximately caused by the ATV’s product.  
The rules of proximate causation were discussed supra.  Here, P would argue 
that it is a normal incident and foreseeable consequence that ATV’s defect would 
result in it entering the street and causing the collision.  K would attempt to argue 
that there are intervening forces such as C’s failure to control the ATV, and P’s 
own negligence.  However, P would argue that these intervening forces are 
foreseeable (the misuse of C and his own sending text message while driving).  
And it is likely that the court would find that these intervening forces are not 
sufficient to break the chain of sperate causation. 
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Damages 
 
Discussed supra (P v. C) 
 
Defenses 
 
Contributory negligence is generally no defense in strict liability cases, unless the 
plaintiff knows of the defect and is subsequently negligent (which amounts to 
assumption of risk).  Comparative negligence is a defense and discussed supra. 
 
NEGLIGENCE 
 
General rules of negligence are discussed supra (P v. C) 
 
Here, in addition to the elements in the strict liability claim, P must establish that 
K is negligent. He may attempt to use the doctrine of res ipsa loquitur (the thing 
speaks for itself), and argue that the type of malfunction does not normally occur 
absent negligence, and that the accident is attributable to K since it is the 
manufacturer, and that the accident is not attributable to P himself. 
 
Defenses 
 
Discussed supra (P v. C) 
 
BREACH OF WARRANTY AND MISREPRESENTATION 
 
When a products fails its express warranty, implied warranty of merchantability 
(suitable for the ordinary purpose of its use), or when misrepresentation 
regarding the product by the supplier exists, this theory may be used.  Here, the 
main issue is the implied warranty of merchantability, which is clearly breached.  
Privity is not required (horizontal privity not required under the modern trend).  No 
fault need be proved.  Defenses are similar to strict products liability cases.   
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Answer B to Question 1 
 

Paul (P) v. Charlie (C) 
 
Negligence? 
 
Negligence is where the defendant fails to conform his conduct to that of a 
reasonably prudent person in the same or similar circumstances and thereby 
creates an unreasonable risk of injury to foreseeable plaintiffs in the zone of 
danger.  Negligence is proven where the defendant owes a duty, breaches that 
duty, is the actual and proximate cause of plaintiff’s injuries and the plaintiff 
actually suffers injuries.   
 
Duty? 
 
C owes a general duty of care to avoid harming others. 
 
Breach? 
 
C is a child and would normally be held to the child standard of care (that of 
children of the same age, experience and intelligence).  However, when a child 
engages in dangerous or adult activities, the standard is elevated to that of an 
adult.  Here, C is operating a motorized vehicle capable of doing great 
damage/harm if not handled in a safe/prudent fashion. C will be held to the 
standard of a reasonably prudent adult therefore.   
 
Comparing C’s conduct with that of a reasonably prudent adult, the question is 
now whether he behaved reasonably under the circumstances.  It is somewhat 
likely that any adult might panic if faced with C’s situation – the steering 
mechanism of his vehicle suddenly failing and his not knowing what to do, but 
wanting to avoid harm to himself by escaping the situation as quickly as possible.  
On the other hand, most adults would probably have the good sense to either 
shut off the motor and apply the brakes as quickly as possible.  Such a move 
would be more likely to ensure one’s safety as opposed to jumping from a 
moving vehicle.  Further, it would be the best way to avoid harm to others or 
damage to property. 
 
Conclusion:  C, when held to the adult standard, has breached his duty to avoid 
unreasonable harm to others. 
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Actual Cause? 
 
Actual cause is where the but-for test is applied.  Here we can easily state that 
but for C’s failure to stop the ATV and by leaping off of it while still moving, P 
would not have collided with the ATV. 
 
Proximate or Legal Cause? 
 
This test asks if the harm done was foreseeable given the plaintiff’s conduct.  
Here we can easily state that it was foreseeable that jumping off a moving 
vehicle (essentially creating a runaway vehicle) would create a very high risk of 
harm to others nearby. 
 
Damages? 
 
We are told that P suffered personal injuries and that his vehicle was damaged.  
Damages are established. 
 
Defenses? 
 
Emergency? 
 
C might assert that his actions were understandable given that he was reacting 
to an emergency.  This argument probably won’t go far, however.  As discussed 
above, most adults likely would know better than to abandon a moving vehicle 
and, rather, would attempt to stop it. 
 
Contributory Negligence? 
 
In a minority of jurisdictions, if the plaintiff’s own negligence played even the 
smallest role in creating his damages, there is no recovery.  Here, we are told 
that P was texting on the phone and therefore could not see the ATV in time to 
avoid hitting it.  P had a duty to confirm his own behavior to avoid harm to himself 
and others.  By carelessly texting while driving, P breached that duty in that his 
full attention was not on the road.  But for his texting, P would likely have not hit 
the ATV, and it was foreseeable that by texting and being inattentive, P might 
collide with another vehicle, pedestrian or other obstacle.  In such a jurisdiction, 
P’s negligence would bar any recovery. 
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Comparative Fault (CF)? 
 
In the majority of jurisdictions, the plaintiff’s negligence would not bar recovery, 
but reduce the amount of damages he might be awarded based on his proportion 
of the fault.  As discussed above, P was also negligent, so the amount of money 
he might recover from C would be reduced according to his level of fault in the 
accident.  In a “pure” CF jurisdiction, P can recover even if he’s 99% at fault 
(though he’ll get only 1% of the damages he’s seeking).  In a modified CF 
jurisdiction, P’s fault must not exceed 50%.  If it does, he cannot recover at all. 
 
Last Clear Chance? 
 
If a plaintiff had the last opportunity to avoid harm by taking appropriate action, 
his recovery may be barred.  Here P could have avoided hitting the ATV most 
likely had he not been focused on texting.  Had he seen the ATV in time, he 
might have braked or swerved to avoid it.  The facts are not clear on whether this 
might have occurred.   
 
Conclusion:  C is probably negligent in failing to stop the ATV and causing the 
collision with P, but P’s recovery (medical expenses and property damage) will 
most likely be reduced due to his own carelessness. 
 
P v. KiddieRides-R-Us (R) 
 
Strict Liability in Torts? 
 
Liability without fault ensues if a manufacturer, retailer, or other business 
involved in the selling of a particular product introduces a defective product into 
the stream of commerce and causes harm to a buyer, consumer, user, or even 
bystander. 
 
Proper Plaintiff? 
 
Though not a purchaser or buyer, P is a foreseeable bystander who might be 
harmed by the ATV (as would anyone within the immediate area of the vehicle). 
P is a proper plaintiff. 
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Proper Defendant? 
 
K is the maker of the ATV and placed the product into the stream of commerce.  
K is a proper defendant. 
 
Defect? 
 
We are told in the facts that the steering mechanism malfunctioned.  If the 
malfunction was the result of a defect present in the ATV when it left K’s hands, 
then K will be strictly liable.  It is not clear from the facts if this is the case, 
however.  Assuming that the ATV has not been modified and that the malfunction 
was not due to long term wear and tear, it is more likely than not that the defect 
was present when the ATV left K’s plant. 
 
Type of Defect? 
 
There are three types of defects – manufacturing defect, design defect, and 
failure to adequately warn.  Here, the defect is most likely one of the first two.  
Either this particular ATV left the assembly line with a flaw that no other units 
exhibited or there was a flaw in the overall design of all ATV models that could 
result in steering failure. 
 
There are two tests for determining a defect: the consumer expectation test (what 
would the average consumer expect?) and the risk/utility test (where we ask if 
the cost of avoiding the risk outweighs the utility of the product).  With consumer 
expectation, we can easily say that no consumer would expect the steering to fail 
on an ATV.  With risk/utility, it is clear that the minor cost of making a safe 
steering mechanism far outweighs any utility (given that the vehicle is for 
recreation). 
 
The product is most certainly defective. 
 
Causation? (Defined above) 
 
But for the steering defect, there would have been no collision with P.  It is 
foreseeable that a steering defect of this sort could result in a collision with any 
person, vehicle, or structure in the surrounding area.  Causation is satisfied. 
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Damages? (See above) 
 
Defenses? 
 
Assumption of the Risk? 
 
This is likely the only defense available to K, but K has to prove that P knew the 
risk, understood the risk, and voluntarily encountered it.  There is no indication 
that P knew an ATV would come flying out of nowhere, so this defense can be 
quickly dismissed. 
 
Conclusion:  K can likely be found strictly liable for P’s injuries/damages due to 
K’s defective ATV. 
 
Negligence? (Defined above) 
 
Duty? 
 
K will be compared with other reasonably prudent ATV manufacturers and K 
owes a duty of general care to avoid making products that pose an unreasonable 
risk of harm to foreseeable plaintiffs.   
 
Breach? 
 
It is quite obvious that by making an ATV with a faulty steering system, K has 
breached its duty.  A reasonably prudent manufacturer would not allow a product 
with such a high risk of harm to leave its facilities. 
 
Causation? 
 
But for the steering defect, there would have been no collision with P.  It is 
foreseeable that a steering defect of this sort could result in a collision with any 
person, vehicle or structure in the surrounding area.  Causation is satisfied. 
 
Damages? 
 
See negligence above. 
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Defenses? 
 
K can raise the same defenses that C might.  See above.   
 
Conclusion:  K can likely be held liable on a theory of negligence in P’s damages. 
 
Breach of Warranty? 
 
Express Warranty? 
 
None was based on the facts. 
 
Implied Warranty of Fitness for a Particular Purpose? 
 
None was made. 
 
Implied Warranty of Merchantability (IWOM)? 
 
IWOM means that a particular product is suited for the purpose for which it’s 
intended.   
 
Here, one can assume that the ATV is suited for locomotion on streets or off-road  
activity like other ATVs.  Part of that equation would be that the vehicle has 
properly working brakes, steering, acceleration, etc.  The fact that the steering on 
this particular ATV has malfunctioned is most likely a breach of IWOM. 
 
Privity? 
 
Though P was not a purchaser or user of the ATV, some jurisdictions now extend 
privity to bystanders who suffer damages due to a breach of warranty on a 
particular product. 
 
Conclusion:  If in privity, P can prevail on a contractual theory of breach of 
warranty against K.   
 
 
 
 
 


