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Question 4 

Dede attends college with Alex, Betty, and Carl.  One day, an argument that she 
was having with Alex, her ex-boyfriend, became heated. The argument occurred 
in a very crowded college lecture hall between classes. During the argument, 
Dede picked up a heavy textbook and threw it at Alex. Alex shielded his head 
with his hands and ducked. The textbook missed Alex, but it hit Betty, who was 
standing behind Alex. The impact fractured Betty’s nose.  
 
Enraged at missing Alex, Dede then picked up another textbook and threw it as 
hard as she could into a crowd of students gathered nearby. This second 
textbook struck Carl, who was standing in the crowd. As a result, Carl suffered a 
bruised rib. 
 
What intentional tort claims, if any, do Alex, Betty, and Carl have against Dede?  
Discuss. 
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Answer A to Question 4 
 

Alex v. Dede 
 

 
Throwing book 1 
 
Assault 
 
Assault is the volitional and intentional act of the defendant that causes the 
plaintiff to have reasonable apprehension of an immediate battery.  Here, Dede 
picked up a textbook and threw it.  Her act was of her own will.  Intent can be 
shown by purpose or desire or knowledge to a substantial certainty that a result 
will occur.  Here, since Dede was angry, it appears that her purpose was to hit 
Alex with the book.  Under the concept of transferred intent, intent can be 
transferred from one tort to another or from one victim to another.  Under the 
majority view, intent can be transferred between all intentional torts except 
conversion and intentional infliction of emotional distress.  Under the 
Restatement’s minority view, intent can be transferred only between assault and 
battery.  Under Prosser’s minority view, intent can be transferred between 
assault, battery, and false imprisonment.  Here, Dede’s intent to hit Alex with the 
book will transfer to an assault under any of these views.  Additionally, Dede 
should know with substantial certainty that a person will have apprehension when 
a book is thrown at them.  Here, Alex demonstrates his apprehension by 
shielding his head with his hands and ducking.  A reasonable person would have 
likewise been apprehensive.  Alex will establish a prima facie case for assault. 
 
Throwing book 2 
 
There is no evidence that Alex was affected by the second throwing of a book. 
 
Betty v. Dede 
 
Throwing book 1 
 
Assault (see rule above) 
 
Per the doctrine of transferred intent (discussed above), Dede’s intention to 
assault or batter Alex will transfer to the assault or battery of Betty.  Here, Betty 
was standing behind Alex.  The book hit Betty in the face, indicating that she was 
facing the book as it traveled and would thus be aware of its imminent arrival.  It 
is unclear if Alex ducked at the last moment and thereby did not give Betty time 
to actually see the book.  The facts do not indicate that Betty reacted in any 
manner prior to the book hitting her.  It does not appear that Betty suffered any 
apprehension. 
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Battery 
  
Battery is the volitional and intentional act of the defendant causing a harmful or 
offensive touching to the plaintiff or something closely connected.  Here, Dede’s 
act was of her own free will and intent will be transferred as discussed previously.  
The harmful or offensive touching can be accomplished through the use of 
instrumentality.  Here, the instrumentality is the book.  Being hit in the face with a 
book is harmful, as evidenced by the fracture of Betty’s nose, although no actual 
injury is required.  Betty will establish a prima facie case for battery. 
 
Carl v. Dede 
 
Throwing book 2 
 
Assault  (see rule above) 
 
As discussed previously, this issue will turn on whether or not Carl was able to 
see the book coming and thereby suffer any apprehension. The facts do not 
indicate that he suffered any apprehension so he will not be able to establish 
assault.   
 
Battery (see rule above) 
 
Here, Dede threw the book into a crowd.  While she may have not aimed at Carl 
specifically, she should have known with substantial certainty that someone 
would be hit.  Through the doctrine of transferred intent, her desire to hit (or 
cause someone apprehension) will transfer to the battery of Carl.  Intent will be 
established.  The book will suffice as the instrument used by Dede to accomplish 
the touching.  Being hit with the book will suffice for the harmful or offensive 
touching element.  Carl will establish a prima facie case for battery. 
 
Defenses 
 
There are no viable defenses. 
 
Remedies 
 
Alex, Betty and Carl will be entitled to compensatory damages.  These include 
pecuniary losses (missed time at work, medical expenses, etc.) and 
nonpecuniary losses (pain and suffering).  Since the torts were intentional and, 
especially in the case of the second book thrown, may be willful and wanton 
conduct, they may be entitled to punitive damages as well. 
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Answer B to Question 4 
 
GENERAL CONSIDERATIONS 
 
Intent 
 
In order to prove an intentional tort, the parties must establish that when Dede 
threw the text books (1) she intended the results that occurred, or (2) the results 
that occurred were a substantial certainty of the actions that Dede committed. 
This is observed through an objective test. 
 
Since the first element of intent (manifest acknowledgement of the intent) is hard 
to prove, it is unlikely that someone will volunteer culpability; the latter is usually 
easier to prove.  Alex, Betty and Carl must all show that the results that occurred 
were a substantial certainty of the actions that Dede performed. 
 
Alex v. Dede 
 
Assault 
 
Assault is defined as (1) an affirmative/intentional act, (2) which causes the 
plaintiff to be in fear or apprehension (3) of an immediate harmful touching.  The 
plaintiff must be aware of the attempt and must be placed in the immediate fear 
of harm – future threats of harm will not suffice. 
 
Here, Dede threw a book at Alex.  College textbooks are not small or light for the 
most part and a reasonable person would likely be scared of the result of a heavy 
textbook hitting them.  The facts indicate that the throwing of the book was a 
result of a heated argument which makes the likelihood that the force of the 
throw was quite strong and could result in a detrimental blow.  Alex’s fear and 
apprehension can further be evidenced by his shielding his head and ducking to 
avoid getting hit by the book. This would be a normal and expected reaction of 
someone who fears injury from a heavy object being launched at him.  
Furthermore, given the fact that they were well acquainted (ex-lovers) they were 
likely not too far away from each other, which would result in an even more 
serious impact. 
 
Since a reasonable person would block a book from hitting them it is likely that 
Alex was placed in fear of an immediate harmful touching and that since throwing 
a heavy textbook at a person is a substantial certainty to cause the person fear, 
Dede is likely to be liable for assault of Alex.  Since there was no harmful 
touching (the book actually hit someone else) a battery would not apply. 
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Betty v. Dede 
 
Battery 
 
Battery is defined as (1) an affirmative/intentional act (2) which results in a 
harmful touching. 
 
Here, Betty must show that Dede intended to hit her with the textbook.  This is 
difficult since Dede was having a heated argument with Alex and likely intended 
that injury occur to him instead of Betty.  However, in tort law there exists 
transferred intent where as long as the defendant had the requisite intent to 
injure one party or commit a tort against one party it can be transferred to 
another party that actually received the tort.  This is likely to apply in the case of 
Betty v. Dede since as established in the assault claim under Alex v. Dede – 
Dede intentionally threw the textbook at Alex to cause injury – the fact that it hit 
Betty does not eliminate the intent – only transfers it.  Betty is a likely transferred 
intent victim since Dede threw the textbook in a crowded college lecture hall 
where students are busily trying to move from one class to the next and not likely 
to be able to react quickly enough to duck an unexpected flying book from hitting 
them.  Since Dede transferred the intent the first element of battery is met and 
since the textbook resulted in a fractured nose the second element of a harmful 
touching is met.   
 
Assault   
 
Betty may have a claim against Dede for assault (as defined above), but if she 
did not see the book prior to it hitting her then she could not be placed in 
immediate fear or apprehension of the harm occurring – so there would be no 
intentional tort of assault. 
 
Carl v. Dede 
 
Battery (defined supra) 
 
Carl must prove that Dede operated with the requisite intent to cause the harm 
that resulted (his bruised rib).  While it is doubtful that Dede intended to strike 
Carl personally, her action of throwing a second textbook into a crowd of 
students is substantially certain to cause at least one of those students harm.  
This element of substantial certainty meets the second requirement of intent 
under the definition.  Hurling anything into a crowd – even a pencil is likely to 
cause damage – something as large as a textbook could result in serious bodily 
injury.  Finally, Carl must show that his bruised rib was a harmful touching.  
Undoubtedly, a rib injury due to a hurled object is going to be seen as an 
objective, harmful touching. 
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Assault – see Betty v. Dede 
 
Defenses 
 
While it is unlikely that the normal defenses of consent, defense of others, 
defense of property, self-defense, necessity or arrest will apply to the torts 
committed by Dede, she may want to argue that an ordinary, reasonable person 
who was in a heated argument with her boyfriend would react in a like or similar 
circumstance.  It is doubtful that any jurors would accept this plea since no matter 
how angry a person gets it is not reasonable to throw a potentially dangerous 
object into a crowded room out of anger. 
 
Dede will likely be responsible for all damages that resulted from her actions.  
The damages were a direct result of Dede’s actions and thus the causation 
element is met. 
 


