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Question 1 

Adam accepted an invitation from his friend Dot to attend a baseball game.  The seats 
Dot had purchased were very good, a few rows up from the field, and just past first 
base.  Adam had recently immigrated to the United States and knew nothing about 
baseball.   
 
During the game, a player, Brad, hit a ground ball toward third base.  The third baseman 
fielded the ball and threw to the first baseman.  Brad thought he was “safe,” but the first 
base umpire called him “out.”  Brad began to argue with the umpire, and in frustration, 
Brad threw his batting helmet to the ground.  The helmet, made of a strong, hard plastic 
material, bounced on the ground and flew into the stands, striking Adam on the side of 
the head, causing a serious injury.  Adam never saw the helmet coming towards him 
because he was looking around the stadium at the time rather than at the play on the 
field.  As he was unfamiliar with the game of baseball, he did not know that objects 
occasionally fly into the stands during a baseball game. 
 
What arguments would Adam make in support of a claim of negligence, what defense(s) 
can reasonably be asserted, and who is likely to prevail in a lawsuit filed by: 
 
1.  Adam against Brad?  Discuss. 
 
2.  Adam against Dot?  Discuss.  
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Answer A to Question 1 

 

Adam v. Brad 

 

Negligence: 

Negligence is the failure to conform one’s conduct as a reasonable person would under 

the same or similar circumstances.  The prima facie elements of negligence are Duty; 

Breach; Causation and Damages. 

 

Duty: 

In general there is no duty to act; however, when one acts affirmatively they have a duty 

to act as a reasonable person would under similar circumstances.  Under the Cardozo 

majority view as posited in the Palsgraf case, a duty exists to those within the 

foreseeable zone of danger.  Under the minority Andrews view if a duty extends to one 

foreseeable plaintiff it is extended to all actually and proximately injured. 

 

Here, Brad had a duty to act as a reasonable professional baseball player.  Brad 

breached that duty when he argued with the umpire, threw his helmet to the ground and 

it injured Adam.  Adam was in the foreseeable zone of danger because he was seated 

in good seats [sic] a few rows from the field and just past first base, where the incident 

between Brad and the umpire took place. 

 

Therefore, Brad owed a duty to Adam. 

 

Standard of Care: 

The standard care is a measure of the duty owed.  Here Brad will be held to the 

standard of a professional baseball player.  Brad must conform his conduct to that of a 

reasonable professional baseball player under the same circumstances.  The facts tell 

us that Dot purchased the tickets, and therefore it is implied that a player is being paid 

for his services if attendees are paying for their seats. 
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Brad may later argue that he was an amateur player and thus his standard was that of a 

reasonable baseball player.  However, under either Standard of Care, Brad will be 

obligated to act as a reasonable person. 

 

Breach: 

Breach occurs when a person who owes a duty of care acts unreasonably, thereby 

causing harm to the plaintiff.  Here Brad breached his duty to Adam when he threw the 

baseball helmet so forcefully to the ground that it shattered and a shard of the helmet 

flew in the stands.  The measure of one’s breach can be calculated through the Hand 

formula, which states that B < P * L.  The Hand formula states that if the burden (B) to 

reduce the injury is less than the probability (P) of the harm times the magnitude (L) of 

the harm, then the party has breached.  

 

Here, if Brad had acted as a reasonably prudent professional baseball player or, for that 

matter even a reasonably prudent person, he would not have argued so forcefully with 

the umpire and he would not have, in an unsportsmanlike manner, thrown his helmet to 

the ground.  The burden for Brad to have acted differently was relatively minor; it was 

merely a question of conduct, and Brad chose to act in a manner that showed poor 

judgment.  The probability of harm occurring was great; as witnessed here, the helmet 

broke into shards and small pieces of flying plastic can injure others.  Furthermore, the 

magnitude of harm can be severe and, as seen here, the shard caused a serious injury. 

 

Therefore Brad has breached his duty to [care] because his actions caused the harm to 

[Adam] and it was unreasonable for him to act this way to the public and in particular to 

Adam.  

 

Causation: 

Causation exists in two forms, Actual and Proximate. 

 

Actual Cause: 

In order to be liable the breach must be the cause of the harm.  In order for proximate 

cause to exist factual cause (actual cause) must first exist.  Actual cause is said to exist 
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when but for the act the injury would not have occurred.  Here, but for Brad throwing the 

helmet to the ground Adam would not have been injured. 

 

Therefore, Brad’s act of throwing the helmet is the actual cause of injury to Adam. 

 

Proximate Cause is a foreseeability test. 

Here, Brad, by throwing his helmet so hard against the ground, caused it to shatter and 

impact Adam, who was in the stands.  The force of the throw must have been 

substantial for the helmet to break and fly that far.  It is also foreseeable that even if the 

helmet had not broken into pieces the helmet itself could have been propelled in the 

stands and struck a patron.  Thus the act of throwing the helmet and having it or a piece 

of it strike a patron was foreseeable. 

 

Brad may argue that the umpire who called him out at first base caused him to lose 

control and thus this temper flared; thus this act by the umpire was an intervening and 

superseding event that broke the chain of causation.  However, the umpire’s call came 

before Brad’s act occurred and it was not intervening or superseding.  

 

Therefore, Brad is the proximate cause of Adam’s injury. 

 

Damages: 

Damages occurred when Adam was struck by the helmet that Brad threw to the ground.  

Adam was seriously injured by the flying shard of plastic; thus injury occurred.  

Therefore Brad has caused injury to Adam through his breach of duty which was the 

cause of harm and he will be liable to Adam under a claim of negligence. 

 

Defenses: 

The defenses that exist are comparative negligence, contributory negligence and 

assumption of the risk.  There, Brad will assert that Adam assumed the liability through 

implied assumption of the risk when he came to the game.  Baseball is a sport and like 

all sports it carries a risk of harm.  However, the risk of harm is extended to those who 

have consented to the harm and have willfully assumed the risk. 
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Here Brad is the player; he most likely consented to the risk associated with playing 

baseball.  However, Adam was from out of the country.  He recently immigrated to the 

United States and he knew nothing about baseball and how baseball players behave or 

what the potential for injury was when he agreed to attend the game.  Therefore, he did 

not know of the risk nor did he assume the risk either directly or impliedly, because he 

was not informed, and he had no reason to know the risk. 

 

Furthermore, Adam had no way of knowing, nor should he have known, that Brad would 

act in an unsportsmanlike manner.  Therefore, Brad is liable to Adam for his negligent 

conduct. 

 

Adam v. Dot 

 

Negligence 

 

Duty: 

Defined supra:  Here Dot had a duty to act as a reasonable person to take such action 

so that an unreasonable risk of harm would not occur to Adam.  In general there is not 

duty to act.  However, having gratuitously undertaken to invite Adam to the baseball 

game he had a duty to act as a reasonable person would.  Here Adam will contend that 

Dot breached that duty when she did not inform him of the possibility of being harmed.  

Thus Dot owed a duty to Adam. 

 

Breach: 

Defined supra:  In order to be liable, the breach must be the cause of the harm.  In order 

for proximate causation to exist, actual cause must first exist. 

 

Causation: 

Actual cause is said to exist when but for the act the injury would not have occurred.  

Here but for Brad throwing the helmet the injury would not have occurred.  Thus, the 

actual cause of injury is Brad throwing the helmet.  There are no indications that Dot 

had reason to know that Brad would throw the helmet, or that he contributed in any 

manner to the injury.  A reasonable person would not expect a baseball player to throw 
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a helmet.  Furthermore a reasonable person would merely explain the game and the 

rules to their friend, not explain every potential possibility of an injury.  Therefore actual 

causation does not exist and because of this Dot will not be the cause of Adam’s harm. 

 

Therefore, Dot was not the cause of Adam’s injury and because the element of actual 

causation is missing, she will not be liable to Adam under a cause of negligence. 

 

Defenses: 

Adam may attempt to find Dot breached her duty by not informing him of the potential 

harm, thereby denying him the opportunity of deciding if he should assume the risk.  

However, this does not appear to be a viable defense, as Dot was not under a duty to 

be Adam’s parent or guardian, nor did she have a contractual or statutory obligation, nor 

did she create the peril or assume the risk merely by extending the invitation. 

 

Therefore, Adam will not be successful in his claim of negligence against Dot. 
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Answer B to Question 1 

 

What arguments would Adam make in support of a claim of negligence what defenses 

can reasonably be asserted, and who is likely to prevail in the lawsuit filed by: 

 

1.  Adam v. Brad 

Here, Adam, a baseball spectator, was injured during a game when a player threw his 

helmet on the ground.  Adam will bring a cause of action against Brad based on 

negligence. 

 

Negligence: 

For a prima facie case of negligence Adam must prove that Brad owed him a duty of 

due care, that Brad breached that duty and Adam suffered injuries which were actually 

and proximately caused by Brad’s breach of duty. 

 

Duty: 

Brad owed Adam a duty of due care of a reasonably prudent player under the same or 

similar circumstances so as to avoid unreasonable risk of harm to Adam. 

 

Standard of Care: 

The standard of care would be of a reasonably prudent baseball player.  Here, Brad had 

a duty to behave like a reasonable player.  When Brad was called out he began to 

argue with the umpire and become frustrated.  He threw his batting helmet to the 

ground, which bounced on the ground and flew into the stands, striking Adam on his 

head, causing serious injury. 

 

Foreseeable Plaintiff:  Adam will argue that he is a foreseeable plaintiff because 

unreasonable conduct by any baseball player in the face of a foreseeable risk may 

cause him harm and, here, it did cause him harm as discussed below.  Brad will argue 

that Adam is not a foreseeable plaintiff because he was a spectator and the helmet 

accidently bounced on the floor [sic] and flew into [the] stands.  Hence, he was a remote 

plaintiff.  Brad will argue under Justin Cardozo majority view in Palsgraf v. Long Island 

Railroad duty is owed to only those who are foreseeable plaintiffs in a foreseeable zone 
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of danger facing foreseeable risk of harm.  Adam will counter that under Justice 

Andrew’s minority view, even if Adam is not a foreseeable plaintiff, he is still owed a 

duty of care, because if duty is owed to anyone it is owed to all, the “whole world”.  

Hence, Adam is a foreseeable plaintiff. 

 

Therefore, Brad owed a duty of reasonable care to Adam so as to avoid foreseeable 

risk of harm to spectators like Adam. 

 

Breach 

Breach is a failure to exercise duty of due care of a reasonable baseball player under 

the same or similar circumstances. 

 

Here, when Brad became frustrated at the umpire calling him out, though he thought he 

was safe, he argued with the umpire and threw his batting helmet to the ground, the 

helmet bounced off the ground and flew into the stands, striking Adam and causing him 

serious head injury.  Adam will argue that by throwing his helmet, Brad’s conduct was 

unreasonable because of risk of injury to other baseball players and spectators because 

the helmet made of a strong hard plastic may bounce off and hit someone. 

 

Brad will counter that incidents like throwing helmets on the ground are quite common 

during baseball games and it is rare that helmets usually bounce off the ground and fly 

into stands.  Furthermore, Brad will argue that if Adam had seen the helmet coming he 

would have dodged and moved out of its way, but Adam did not move out of the 

helmet’s way because he was not looking at the play but looking around the stadium, 

and hence he was not paying attention to the game.  Adam will counter that it is only 

because of Brad’s unreasonable conduct that he got injured because the possibility of a 

base, bat or helmet bouncing off and flying and injuring a spectator is always a 

foreseeable risk if someone is unreasonably careless. 

 

Here, Adam will prove that Brad’s conduct was reasonable based on Justice Learned 

Hand’s formula in US v. Carrol Towing Company, where burden of prevention or 

mitigation was less than the probability and magnitude of harm.  In other words if the 

probability and magnitude of harm is greater than the burden of prevention, the 
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defendant’s conduct is unreasonable.  Adam will argue that the probability of someone 

getting injured by throwing [a] helmet made of hard plastic and bouncing and flying into 

the stands is much greater; furthermore, the gravity  of  harm here, a serious head 

injury, is much greater than the burden of prevention or mitigation.  Here, Brad should 

have played by the rules of the game and respected the umpire’s decision even if he 

thought he was safe. 

 

Another test used to determine unreasonable conduct is by balance test.  If Brad’s risk 

of his conduct outweighs the utility of his acts then his conduct is unreasonable.  Here, 

Adam will prove that there was no utility of Brad’s unreasonable conduct of arguing, 

becoming frustrated and throwing his batting helmet to the ground.  In contrast the risk 

of harm was greater because someone would get hurt. 

 

Actual Causation: 

But for Brad’s unreasonable conduct, Adam would not have been injured. 

 

Hence, Brad is the cause in fact of Adam’s injury. 

 

Proximate Causation: 

Here, Adam will prove that his risk of harm or injury was foreseeable and not too 

remote.  It is foreseeable that if someone throws a hard helmet on the ground the risk of 

it bouncing off into the stands and hitting someone is high.  Adam will argue that there 

was no intervening event which broke the chain of causation.  Brad may argue that by 

not paying attention and not looking at the playing field, Adam’s conduct was an 

intervening event which broke the chain of causation.  Adam will counter that negligent 

conduct of someone like him is always foreseeable. 

 

Damages: 

Here, Adam suffered a serious injury when the helmet bounced off the ground. 
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Defenses: 

 

Contributory Negligence: 

This measures conduct on part of the plaintiff which falls below a standard of care to 

which he is required to conform to for his own protection and which contributes to his 

injury. 

 

Adam will argue that he did not contribute to his head injury.  He had a very good seat 

in the first few rows and never saw the helmet coming towards him.  Brad will argue that 

Adam was looking around the stadium rather than at the play on the field.  Adam will 

counter that it is usual for the spectator to look around at other spectators making noise 

or celebrating.  Hence, Adam did not contribute to his injury.  Adam was unfamiliar with 

the baseball game, and he did not know that objects occasionally fly into the stands 

during the game. 

 

Adam did not contribute to his injury; hence, there is no complete bar to his recovery. 

 

Comparative Negligence: 

This compares the negligence of the plaintiff and defendant based solely in terms of 

blameworthiness and apportions the damages accordingly. 

 

Here, Adam will argue that his conduct was not comparatively negligent. 

 

Assumption of Risk:  One who knows and appreciates a known risk and voluntarily 

chooses to encounter it assumes the risk. 

 

Here, Adam did not know the risk because he did not know that objects occasionally fly 

into stands during baseball games.  Hence, he did [not] appreciate the known risk of 

such injury.  He did not voluntarily choose to encounter this risk of the injury because an 

ordinary prudent spectator would not voluntarily choose to encounter such head injury. 
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Remedies: 

 

General Damages/Compensatory are those damages which flow naturally from the 

harm and as such will make good or replace the harm or injury sustained. 

 

Adam will plead, past, present and future pain and suffering. 

 

Special Damages are all economic losses and expenses that arise from the harm 

sustained and will include past, present, and future economic losses including lost 

profits, lost wages, medical bills, etc. 

 

Here, Adam will plead past, present and future economic losses including medical 

expenses, testing procedure, lost wages, lost profits, etc. 

 

Punitive Damages is where the harm sustained by the plaintiff is aggravated by willful 

or wanton conduct of the defendant. 

 

If the court finds Brad’s conduct to be willful and wanton and intentional then Adam may 

be awarded punitive damages. 

 

Nominal is declaration of plaintiff rights.  Since, here, Adam has a serious head injury 

he will recover in general, special and maybe punitive damages. 

 

Who will Prevail?  Here, Adam will prevail in a negligent cause of action against Brad 

and recover general, special and even punitive damages if Brad’s conduct is found to 

be willful and wanton conduct. 

 

2.  Adam v. Dot 

 

Negligence 

For a prima facie case of negligence Adam must prove that Dot owed him a duty of due 

care, that Dot breached that duty and Adam suffered injuries which were actually and 

proximately caused by Dot’s breach of duty. 
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Duty 

Dot owed Adam a duty of due care of a reasonably prudent person under the same or 

similar circumstances so as to avoid unreasonable risk of harm to Adam. 

 

Standard of Care 

The standard of care would be of a reasonably prudent person; here, Dot was a friend 

of Adam who invited him to a baseball game.  She may have been aware that Adam 

had recently migrated to the United States and knew nothing about baseball.  

 

Foreseeable Plaintiff:  Adam will argue that he is a foreseeable plaintiff because 

unreasonable conduct or acts by this friend may cause him risk of foreseeable harm. 

 

Therefore, Dot owed a duty to Adam as a friend inviting [him] to a baseball game. 

 

Breach 

Breach is a failure to exercise duty of due care of a reasonable baseball player under 

the same or similar circumstances. 

 

Here, Adam may argue that Dot should have known that he did not know anything 

about baseball and that he was not warned about injuries during baseball games.  Dot 

will counter that even if Adam did not know anything about the baseball game, it is 

highly unlikely that [a] helmet could bounce off the ground and fly into stands and cause 

Adam a serious head injury.  Even if he had known about the baseball game an injury to 

him caused by negligence of a baseball player would still be possible.  Furthermore, Dot 

purchased seats that were very good and past the first base. 

 

The court finds that Dot breached a duty of due to Adam by not warning him. 

 

Actual Causation 

But for Dot’s unreasonable conduct of not warning Adam about the baseball game 

accidents, Adam would not have been injured. 

 

Hence, Brad is the cause in fact of Adam’s injury. 
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Proximate Causation 

Here, Adam will argue that if someone does not know that objects occasionally fly into 

the stands and someone who has no knowledge about baseball, then it is, likely that he 

may not move out of the way of a flying helmet, bat or hard ball and get injured.  Dot will 

counter that it was the intentional act of Brad of throwing his helmet which caused it to 

fly into stands that caused injury to Adam and not her unreasonable conduct.  

Intentional or criminal acts of someone are not foreseeable. 

 

Therefore, Dot will not be liable to Adam in view of absence of proximate causation.  

Furthermore, she did not do anything unreasonable or unreasonably careless that 

would have caused Adam’s injury. 

 

Outcome 

Therefore, Adam will not succeed in his negligent claim against Dot. 

  

 

 

  

 

 

 

 

 

 

 

 


