
 

Question 2 

Paula has owned property in a relatively undeveloped area near the top of Black 
Mountain for many years. 

Six years ago, Telephone Company erected a cell phone transmission tower on Black 
Mountain not far from Paula’s property. 

Four years ago, Paula built a cabin on her property and began to spend most of her free 
time there engaging in bird watching and other outdoor activities. 

Last year, Telephone Company leased space on the tower for an emergency alert siren 
and agreed to install the siren and to test it regularly.  The site was chosen because it 
allows the siren’s warning to carry farther than from any other site. 

Telephone Company promptly installed the siren.  Since its installation, it has tested the 
siren for a five-minute period weekly.  The resulting sound is so loud as to cause Paula 
to stop whatever she is doing and cover her ears.  It also greatly reduces the local bird 
population. 

Two months ago, Paula sent a letter to Telephone Company outlining the effects of the 
siren and demanding that it cease its activities.  Telephone Company has not 
responded to Paula’s demand. 

Does Paula have any claim against Telephone Company?  Discuss. 
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Answer A to Question 2 

Nomenclature: Paula = P; Telephone Company = T 

P v. T - P may be able to sue T for the following outlined torts if all the elements outlined 

below are satisfied and there are no valid defenses from T on each of the torts. 

1. Nuisance
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 - Nuisance can be established either under the private nuisance theory or 

the public nuisance theory as outlined below. 

 a. Private Nuisance is present when there is a volitional act on part of the 

defendant that causes an unreasonable and substantial inference with the use and 

enjoyment of the plaintiff's property. 

  1. Volitional Act - is present when the defendant affirmatively undertakes 

an act. Here, T leases space on the tower for an emergency alert siren.  In addition, T 

agreed to test the siren regularly.  Therefore, it can reasonably be argued that there was 

a volitional act on part of T. 

  2. Unreasonable and Substantial Interference - is present when an 

ordinary reasonable person suffers an interference that [is] substantial and one that is 

unreasonable under the circumstances. Here, T's act that may be considered 

unreasonable would be the installation of the tower and thereafter the installation of the 

siren on the tower and testing it regularly.  Here, P may argue that the siren did not exist 

4 years ago when P built a cabin on her property.  Therefore, P's argument would be 

that T's building of the siren on the tower was an unreasonable conduct. Usually, 

coming to a nuisance is not considered as a defense; however, court may consider it as 

a factor in determining whether the conduct of the defendant was unreasonable under 

the circumstances.  Here, T decided to install the emergency siren at the said location 

because that specific location allowed the siren's warning to be carried farther than from 

any other site.   An emergency siren is typically installed to warn people of an 



 

impending emergency and an important factor of installing such a siren is to test it 

regularly.  Comparing the utility of T's conduct with that of P's utility in observing birds 

and engaging in other activities, it is likely that a court may not consider such an activity 

as unreasonable under the circumstances.  Furthermore, facts indicate that the siren 

rings for 5 minutes every week. Although during those 5 minutes, P has to stop doing 

anything that she is doing and cover her ears, a 5 minute inconvenience for the larger 

good of the community may not be considered as a substantial interference.  It is 

unlikely that P may be able to present arguments for unreasonableness and substantial 

interference.  However, if P is able to show this to the jury, then we move ahead. 

  3. Use and Enjoyment - is the typical activities that are performed by 

ordinary reasonable people that present any use to the property and the enjoyment of 

the plaintiff.  Here, P began to spend most of her free time at the said property engaging 

in bird watching and other outdoor activities.  Such activities undertaken by P that may 

potentially be interfered with due to the defendant's act may be utilized to show that the 

defendant's act was impairing the use and enjoyment of P because she could not 

perform those activities when the siren rang. 

  4. Plaintiff's property - For a nuisance claim it is essential that the property 

belong to the plaintiff or that the plaintiff be a land occupier of that property.  Here facts 

indicate that P owned the property.  There are no discussable issues in this regard. 

For any tort, it must be shown that there exists causation between the defendant's act 

and the injury suffered by the plaintiff.  Such causation can be shown to exist by 

showing that actual causation exists because the defendant's act was the but for cause 

of the plaintiff's injuries and proximate causation can be shown to exist, if foreseeability 

is established that the defendant's cause would result in those injuries or harm to the 

plaintiff.  Here, but for the defendant's act of testing the siren, P would not have to stop 

doing whatever she is doing and presumably the loss of bird population can be 

established due to the siren. It can also be argued that there is no causal link between 

the siren and the disappearance of the birds, but it is not done so here in absence of 
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such facts. Furthermore, it can reasonably be argued that a person may have to cover 

their ears and in order to do so may have to stop doing what they are doing, and 

therefore such harm to the plaintiff is foreseeable. Also an argument can be made that 

birds would be scared of loud noises and it may cause them to move away. Causation 

is not an issue here. 

Necessity
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 - Public necessity is a defense if the defendant did an act for the greater 

good of the public and in effect caused a tort to the individual plaintiff. Here, the 

arguments presented above for the reasonableness and the importance of the 

emergency siren may be utilized and may prove to be a proper public necessity in this 

case. 

It is likely that P may be able to sue T on [the] basis of a private nuisance.  However, 

the biggest hurdle [is] with the showing the unreasonableness and the substantial 

interference element of this tort.  If P is able to pass that hurdle, then an appropriate 

action can be maintained for this tort. 

 b. Public Nuisance is present when the defendant's volitional act causes an 

interference with the health, safety and the property rights of the community at large. 

Usually, an action for a public nuisance is actionable only by a public representative. 

However, if the individual defendant suffers harm that is distinct from the harm suffered 

by the community at large, then an individual defendant may be able to sustain such an 

action.  Here, the volitional element arguments will be similar to those described above. 

The main issue is whether P suffered a harm that was distinct from that suffered by the 

community at large and whether that harm was substantial as to have a cause of action.  

Here, the arguments for substantial will be similar as private nuisance.  P will argue that 

her harm was different from that suffered by the community at large because she was 

engaged in bird watching and that facts indicate that due to the presence of the siren 

and its use on a regular basis, the local bird population was reduced.  The facts do not 

indicate whether anyone else was engaged in such an activity and that they suffered 

such a loss.  In addition, it can reasonably be argued by P that due to the location of the 



 

house the siren was probably louder for her that caused her to stop doing anything that 

she was doing when the siren rang.  If such is the case, then P may be able to establish 

a case under public nuisance.  However, a counterargument to this is that there may be 

other individuals who may be bird watching and that they may also be suffering similar 

cases where they have to stop their work. Usually in a nuisance case, the heightened 

sensitivity of the plaintiff is generally not a determining factor. Therefore, if other 

individuals in the community experience similarly as P or that the defendant T is able to 

show that P has heightened sensitivity to sound, then it is likely that P may not be able 

to sustain an action here under public nuisance.  In absence of such facts, P may be 

able to sustain an action. The causation arguments will be similar as above and the 

damages are discussed in the preceding arguments.  The necessity defense arguments 

will be similar as above. 

2. Trespass to Land - Not likely for sound
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 A trespass to land is the volitional act on [the] part of the defendant that causes a 

physical invasion of the plaintiff's property.  However, in a majority of the jurisdictions, a 

physical invasion of tangible things constitutes this tort.  Sound may not be sufficient to 

establish a physical invasion in this case.  However, in a minority of those jurisdictions 

that recognize that a sound may be sufficient invasion, we move ahead with this tort. 

The volitional act on part of the defendant will be similar as above.  Here, P will have to 

show that T intended an act that caused the physical invasion.  This is also not an issue 

here because T leased the space with the intention to install the siren and test it 

regularly.  If sound is a tangible thing, then it can be reasonably argued that T knew with 

substantial certainty that his act of testing the siren might cause the sound to invade 

onto other nearby properties.  The elements of this tort may therefore be established in 

this case.  

Necessity: defense argument will be similar as above. 

 



 

3. Negligence - Land Occupier - Activity on the Land
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Negligence is present when the defendant owes a duty to the plaintiff, that such duty is 

breached, that causation - actual and proximate causation- is present and the defendant 

suffers a physical injury or property damage and that there are no valid defenses 

available to the defendant.  Here, P did not suffer a physical injury or property damage 

as a result of the defendant's act.  Facts only outline that P had to cover her ears and 

that she had to stop doing whatever she had to do.  In absence of such a harm, a tort of 

negligence may not be actionable.  Duty is present when the defendant places the 

plaintiff within the zone of danger created by his unreasonable act. The duty element 

may be established because T would be a land occupier and the presence and the 

operation of the siren would be considered as an activity on the land.  In addition, P 

would be considered as a plaintiff on an adjacent property.  Here, T may owe a duty 

towards P. However, the biggest fact would be the breach of duty.  A breach of duty 

may be established under the Learned Hand test whereby if the burden on the 

defendant to take appropriate action is less than the probability of the type of the injury 

and the magnitude of the injury then a breach may be established.  Here, as argued in 

the nuisance section for the unreasonableness of the conduct, it is unlikely that a 

breach may be established.  T may not have valid defenses here. 

This tort may not be actionable because a breach of duty and actual damages may not 

be established here. 

4. Battery is the volitional act on part of the defendant with the requisite intent to cause 

a harmful or an offensive touching to the plaintiff's person.  Here the volitional act will be 

similar as explained above.  Here, intent may be established if it can be shown that T 

knew with substantial certainty that his act would cause the result.  Here, T did not 

desire that the loud sound cause the residents in the area to have discomfort. However, 

T knew that the sound was very loud.  Therefore, it can reasonably be argued that T 

knew with substantial certainty that the sound may reach the residents in the area and 

that such sound may cause a touching.  Any minor touching or offensive touching may 



 

be sufficient for the charge of battery.  Here, P would argue that the sound was so loud 

that it bothered her and that as a result she had to leave what she was doing and cover 

her ears.  Such a sound may be considered to be offensive under the circumstances. 

However, it is possible that T may again present the necessity defense as presented 

above. 

5. Strict Liability for abnormally dangerous activities - loud sound

19 
 

 is actionable if P 

is able to show that such activity poses a high foreseeable risk, that no matter of due 

care would reduce that risk and that such activity is typically not conducted in the area. 

Here, P may be able to argue that loud sound may severely interfere with a person's 

hearing capability, which is evident from the fact that every time the siren rang, P had to 

leave whatever she was doing and cover her ears. In addition, there may be nothing 

that T could do because the purpose of such siren was to notify people in the 

community and therefore the siren had to be loud. If P is able to show that such sirens 

are usually not placed in the area, which is unlikely under the facts because there 

existed a telephone tower and that such tower could reasonably be utilized for placing a 

siren, and in addition facts also indicated that there was no better place for the utility of 

the siren.  This tort may not be actionable.

6. Invasion of Privacy - Unreasonable Invasion into plaintiff's seclusion 
This tort is actionable if the defendant causes an unreasonable intrusion into the 

plaintiff's seclusion. Here, T merely placed a siren on the tower and then tested it 

regularly. It was this sound that P may argue to have unreasonably intruded into her 

seclusion because P would argue that bird watching is typically done in silent conditions 

and that the siren interfered with that activity of hers.  It is unlikely that a court may 

consider mere sound to invade someone’s seclusion although the sound invaded onto 

the plaintiff's property. 

 
 
 
 
 



 

Answer B to Question 2 

Does Paula have a claim against Telephone Company? 

Trespass to Land
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An intrusion onto the land of another. Paula will have to establish the Telephone 

Company (D) intentionally intruded upon or caused a thing to intrude upon her land, 

causation and damages.  

Act 

The D must have performed a volitional act. 

Here, Paula will show the telephone company placed the siren on the tower and 

intentionally tested it weekly because the telephone company did install and tested the 

siren weekly and knew or should have known the sound waves would come onto her 

property; therefore Paula would have established intent.  

Intent 

The D must have intended the harm. 

Here, the D intended the harm because D agreed to test it regularly; therefore this 

element is met.  

Causation 

The D must be the but-for cause of the harm suffered by Paula. 

Here, Paula will show D intent and act of testing the siren was the but-for cause of the 

intrusion upon her land because but for the D testing the siren the sound waves would 

not have traveled upon her land and hurt her ears; therefore this element is met. 

 



 

Damages
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Only nominal damages need be shown in a trespass to land case. 

Here, Paula will show she has damages because weekly she has to stop what she is 

going to cover her ears; therefore she will have established damages.  

Defenses 

The phone company will contend that sound waves are not the type of intrusion upon 

which a trespass to land case typically supports. Therefore it is likely the court will not 

support Paula's claim.  

Private Nuisance 

For a plaintiff to be successful in a private nuisance claim they must establish a 

substantial interference to the use and enjoyment of their land and that the substantial 

interference is unreasonable under the circumstances.  

Substantial Interference 

An interference is substantial if a reasonable prudent person (RPP) would find the 

interference disturbing and annoying to the use and enjoyment of her land.  

Here, the interference would be substantial because an RPP would be disturbed and 

annoyed at a noise so loud that it caused pain to their ears such that they would stop 

their current activity to protect their ears by covering them on a weekly basis; therefore 

this element is met.  

Unreasonable 

The plaintiff must show that substantial interference is unreasonable under the 

circumstances by comparing the nature of the interference; effect of the interference; 

the value society places on the use and enjoyment; the appropriateness of the location 

to the use and enjoyment; and the benefit of substantial interference.  



Nature of the interference

22 
 

What is the type of the substantial interference (SI)? 

Here, the SI is a weekly blast of sound lasting for five minutes; therefore the SI occurs 

every week for 5 minutes.  

Effect of the SI 

How is the resulting effect of the SI upon the use and enjoyment?

Here, the SI encompasses all of Paula's land and beyond because the sound waves 

travel in all directions and are not stopped at any point; therefore the effect permeates 

all of Paula's land.  

Value of the use and enjoyment 

Is the use and enjoyment interfered with valued by society?  

Here, the value of the enjoyment interfered with would be of value to society because a 

reasonable person would expect to enjoy their land without the interference of sounds 

so loud that result is pain to their ears; therefore the value of the use and enjoyment 

interfered with would be high.  

Appropriateness of location 

Is the location of the use and enjoyment with SI appropriate?  

Here, the location is appropriate because one should be able to enjoy peace and quiet 

and avoid weekly noises loud enough to hurt their ears on their own land; therefore the 

location for the use and enjoyment interfered with is appropriate.  

Benefit of the SI 

Is the SI a benefit to the public? 



Here, the D will contend the SI is of benefit to the public because by testing the siren 

weekly for five minute intervals the D ensures the siren works in case of an emergency; 

further the location ensures the siren's warning reaches farther than from any other site.  

Conclusion: After weighing the factors above the SI to Paula's use and enjoyment is 

substantial.  

Causation
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Is the defendant the cause of Paula's harm?  

Here, Paula can show D is the cause of her harm because but for D testing the siren 

weekly for a five minute period her use and enjoyment would not be substantially 

interfered with; therefore D is the cause of her harm.  

Damages 

For a nuisance action the plaintiff can receive monetary damages or an injunction to 

abate the nuisance.  

General Damages - Paula could be awarded damages for her pain and suffering to her 

ears. 

Injunction - Paula could obtain a court order requiring the D to cease or test less 

frequently the siren. 

Defenses 

Coming to the nuisance 

If a party comes to the nuisance they typically will not be able to recover from the D.  



Here, D will state Paula came to the nuisance because she built a cabin on what was 

undeveloped property two years after the installation of the tower on which the siren 

was placed; therefore D will assert Paula came to the nuisance.  

Here, Paula will concede that she did build two years after the erection of the tower; 

however the siren was placed on the tower four years after she built that cabin and as 

such she did not come to the nuisance; therefore Paula will have rebutted D's claim that 

she came to the nuisance.  

Public Nuisance
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A public nuisance action is typically brought by the Attorney General or another 

government agency to address a nuisance that effects the community at large.  For a 

private party to bring a public nuisance claim they must suffer a harm different than the 

public at large. For a plaintiff they must establish a substantial interference to the use 

and enjoyment of their land and that the substantial interference is unreasonable under 

the circumstances.  

Here, Paula can bring a public nuisance claim, because as analyzed above the use and 

enjoyment of her land is SI and the public at large is affected because the local bird 

population is greatly reduced; therefore Paula will have distinguished the harm she 

suffers from the harm suffered by the public at large.  

As analyzed above the harm to her is apparent; the harm to the public at large is a 

reduction in bird population.  If this effect on the bird population is substantial the court 

may require the D to change the frequency of the siren test or find another solution that 

provides the same benefit without causing a nuisance.  

 
 
 
 
 
 


