
QUESTION 3 

 
Jane, a babysitter, took three 6-year-old children—Abe, Betty, and Carl—to the 
playground. 

Abe ran through flower beds bordering the playground.  Gary, a groundskeeper, yelled 
at Abe, “Hey, get out of the flower beds!,” and threw a rock at him.  Abe ducked, and the 
rock missed him.  

Betty climbed the ladder at the back of a metal slide manufactured and sold by Slideco.  
The surface of the slide became very hot on typical summer days.  That day was a 
typical summer day and the slide’s surface reached a temperature of 140 degrees.  As 
she went down the slide, Betty sustained burns on her legs.  

Carl began to kick a soccer ball.  Jane was too occupied texting on her cell phone to 
notice that Carl had kicked the ball into the street and was running to retrieve it.  A 
motorist, who was driving 40 miles per hour despite a posted limit of 25 miles per hour, 
struck Carl and injured him. 

1.  Under what theory or theories, if any, might Abe bring an action for damages 
against Gary?  Discuss. 

2.  Under what theory or theories, if any, might Betty bring an action for damages 
against Slideco?  Discuss. 

3.  Under what theory or theories, if any, might Carl bring an action for damages 
against Jane?  Discuss. 



QUESTION 3:  SELECTED ANSWER A 

 
1. Abe v. Gary 

Assault - It’s the intentional placement of apprehension of a harmful or offensive 

touching of the person of another without consent or justification. 

Here, Gary, “yelled” at Abe.  Gary said “Hey, get out of the flower beds!”  Gary picked 

up a rock and “threw the rock at him.”  Thus.  Gary is showing intent to place Abe in an 

immediate apprehension (Gary was yelling at him as he was throwing the rock at Abe) 

of an immediate harm.  A rock thrown by an adult at a child may cause serious harm.   

Abe, was aware Gary was yelling at him and he was also aware that Gary “threw a 

rock” because Abe “ducked” the rock.  Abe did not consent, nor Gary seems to have a 

legal justification since the use of violence seems excessive force to be used to 

“protect” flowers.   

Therefore, Gary will be liable for assault. 

Defenses – Defense of property - Gary may argue he was protecting the flowers in the 

public park. 

This defense will fail since this force was not reasonable to protect flowers in a public 

park.  

Intentional Infliction of Emotional Distress 

It’s the intentional outrageous conduct that intends to inflict emotional distress and does 

cause severe emotional distress.   

Here, Abe will argue that a 6 year old child is very sensitive to the conducts of adults.  

The yelling and throwing of a rock were intentional behaviors.  Gary was trying to inflict 



emotional distress on a child who was just playing in the park.  A 6 year old child playing 

at the park on a summer day would not expect such an outrageous behavior from an 

adult.  Abe did duck when Gary threw the rock.  Gary will argue that his behavior did not 

cause Abe severe emotional distress.   

The court would agree with Gary since the facts do not state Abe suffered severe 

emotional distress. 

Therefore, Gary would not be liable for intentional infliction of emotional distress. 

2. Betty v. Slideco 

Products Liability 

Negligence 

A defendant, like Slideco, would be held liable for negligence, if the plaintiff, Betty, can 

prove that there was a duty owed to her, that Slideco breached that duty, the breach of 

that duty was the actual and proximate cause of Betty’s injuries. 

Duty – Any manufacturer that places a product in the stream of commerce has the duty 

to do so safely, as any other manufacturer would under the same or similar 

circumstances.   

Previously, duty was owed only within the privity of the two parties. 

Modernly, privity is not necessary. 

Defendant 

Here, Slideco, is the manufacturer and seller of the metal slide; therefore it is the proper 

defendant. 

 

 



Plaintiff 

A slide made and sold to a city park, is intended for the use and enjoyment of children.  

Betty, is a 6 year old girl, who frequents the park to play on the slide.  Therefore, Betty 

is a proper plaintiff. 

Slideco owed a duty to Betty, to have made and sold a safe slide. 

Breach – It’s the action that falls below the standard of care owed by defendant 

(Slideco) to defendant (Betty). 

Design Defect – It’s the defect that the manufacturer incurs when the product is 

manufactured according to the design but it is unsafe. 

Here, the metal slide was manufactured according to design specifications.  The metal 

slide, reached very high (140°) temperatures on “typical summer days.”  This is a design 

problem, since during “typical summer days” the slide was too dangerous for children to 

use.   

Utility/risk test – Would a different design have solved this problem? 

Maybe a different material like wood, would have been a better choice.  Definitely, the 

risk of having children burned is too high for the utility of a slide, that is supposed to 

provide fun and enjoyment to children.  

Warning Defect – Slideco could have warned children, parents, of the risks of burning if 

the summer days were so hot that created the slide unusable. 

This warning may not be sufficient since many children that use a slide may not read a 

sign before sliding down, nor they may know how to read.  Also, children may choose to 

ignore the sign since having fun is more important and they may not be able to 

appreciate the risks involved. 



Causation 

Actual Cause – But for the metal slide reached 140° in a typical summer day, Betty 

would not have burned her legs. 

Thus, Slideco’s metal slide, is the actual cause of Betty’s burns. 

Proximate cause – It is foreseeable that a metal slide that reaches temperatures of 140° 

on summer days, would burn a child’s legs while sliding down. 

There are not intervening events. 

Therefore, the metal slide is the proximate cause of Betty’s injuries. 

Damages – Betty suffered burns on her legs.  This is a foreseeable kind of injuries for 

sliding down a hot metal slide.  Also, pain and suffering,  specials, medical bills, and out 

of pocket. 

Defenses 

Industry Common Practice – Slideco may argue that metal is a reasonable material to 

use for slides, and that other companies also use metal to make slides. 

This defense will fail since in this city on “typical summer days” the metal slide reaches 

unsafe temperatures. 

Contributory Negligence – Betty 

Slideco may argue Betty contributed by going down the slide even though it was hot. 

Defense will fail, since Betty is a 6 year old child, that may not know about the danger of 

a hot slide. 

 



Contributory Negligence - Jane  

Slideco may argue that Jane, the babysitter, in locus parentis, was contributorily 

negligent since she did allow Betty to go down a hot slide. 

Defense will fail since contributory negligence of Jane cannot be applied to Betty. 

Therefore, Slideco will be held liable for Betty’s injuries under this theory. 

Warranty –  

Implied Merchantability  

Every merchant that sells a product impliedly warranties the safe use of the product for 

the intended use.  This warranty is that the product is of fair and average quality for the 

use intended.  

Breach -  Slideco, breached this warranty by placing a product unsafe for the intended 

use, and of less than fair and average quality.  Defect discussed supra. 

Causation – discussed supra 

Damages – discussed supra. 

Therefore, Slideco will be also liable under this theory. 

Strict liability in Torts 

Any merchant/seller will be held liable as operation of law, for placing a defective 

product in the commerce. 

Breach – Discussed supra 

Causation – Discussed supra 



Damages – Discussed supra. 

Since Slideco manufactured and sold the design/warranty defective metal slide and 

placed it in the stream of commerce, Slideco will also be liable under this theory. 

Defenses – According to the facts, there are not applicable defenses for Slideco. 

3. Carl v. Jane 

Negligence – Omission to act  

As a general rule, one does not have a duty to act in benefit of another unless there is a 

special circumstance that would constitute an exception to this rule. 

Special Relationships – One of the exceptions is when there is a special relationship 

between the plaintiff (Carl) and the defendant (Jane). 

Locus Parentis – Here Jane was the babysitter of Carl.  A babysitter is deemed to step 

up in place of a parent when the parent is not present, to take care of a child (Carl). 

Therefore, Jane, had the duty to take care of Carl just like his parents would.   

Per Contract – Jane, was also contracted and paid for, to take care of Carl. 

Therefore, Jane owed a duty to care to watch and take care of him. 

Breach  - Did Jane breach her duty? 

Here the facts stated that she was “too occupied texting on her cellphone to notice 

Carl.” 



Jane needed to act as a reasonable babysitter would have under the same or similar 

circumstances. 

Carl had a ball.  Carl was 6 years old, and there was a street by the park.  Jane should 

have been paying attention to what Carl was doing.  She acted below the standard and 

reasonable way.  Therefore, Jane breached her duty to Carl. 

Causation 

Actual cause – “But for” Jane being distracted on her cell phone, she would have seen 

Carl kicking the ball and running to the street. 

Therefore, Jane’s omission to act was the actual cause. 

Proximate cause – It is foreseeable that if Jane is not watching what Carl, a 6 year old is 

doing, when he kicks the ball to the street and runs after it, he would get hit by a car. 

Jane, will argue that the motorist driving 15 miles over the speed limit was an 

independent intervening event that should cut off her liability.   

Carl, will argue that it is foreseeable for motorists to drive above the speed limit, and 

therefore, Jane should have been more careful in watching Carl as he played with ball 

by the street. 

Therefore, Jane’s omission to act is the proximate cause of Carl’s injuries. 

Damages – Carl was hit by a car so he will get generals, past, present and future pain 

and suffering, specials, hospital and doctor’s bills, and any other out of pocket. 

Defenses – Contributory Negligence of Carl.  Jane may argue Carl owed himself a duty 

to keep himself safe and he acted below the standard of care owed to himself.   



Defense will fail since Carl is just a 6 year old child. 

Negligence per se of motorist 

Will fail since we cannot apply his negligence to Carl.  



QUESTION 3:  SELECTED ANSWER B 

1) UNDER WHAT THEORIES MIGHT ABE BRING AN ACTION FOR DAMAGES 
AGAINST GARY? 

ABE V. GARY 

ASSAULT 
An assault is a voluntary act with intent to cause apprehension of an immediate harmful 

or offensive touching that does cause reasonable apprehension resulting in damages.  

Here G threw a rock at A after yelling "Hey, get out of the flower beds!".  The act of his 

bodily movement to throw the rock satisfies the first element because it was completely 

voluntary. 

G threw the rock in the direction of A to get him to leave the flower beds.  G would 

argue he did not intend for A to be placed in fear of being struck by the rock when he 

threw but to merely get his attention.  This is a weak argument because G would have 

been substantially certain that after getting a six year old child's attention by yelling at 

him and throwing a rock in his direction the child would be placed in apprehension of the 

rock hitting him which satisfies the intent element. 

Here reasonable apprehension is present because A ducked after the rock was thrown 

specifically to avoid it hitting him; therefore it is shown he was in fear of being struck by 

the rock.  

The damages present in this case is the fear the child felt from being hit by the rock. 

DEFENSES 

DEFENSE OF PROPERTY 



Defense of property allows the reasonable use of force to defend one's property. Deadly 

force is never authorized. 

Here G would state defense of property was valid because A was walking in the flower 

beds which would destroy and damage them.  G was the groundskeeper in charge of 

maintaining the park and as such had control of the property.  This is a weak argument 

because there were no signs or any indication stating for A to not enter them and it 

would have been reasonable for G to have stopped at only yelling at A to get out of the 

flowers because there was no indication he would not do so after being told making the 

further use of force unreasonable. 

CONCLUSION 
The court would most likely find G liable for assault. 

2) UNDER WHAT THEORIES MIGHT BETTY BRING AN ACTION FOR DAMAGES 
AGAINST SLIDECO? 

BETTY V. SLIDECO 

STRICT PRODUCTS LIABILITY 
Strict products liability is present when a product is placed in commerce that was 

defective in some way from the manufacturer and that product causes harm to a 

foreseeable plaintiff. 

PROPER PLAINTIFF 
A proper plaintiff is any foreseeable consumer, user, or bystander of the product. Privity 

is not required between the parties. 

Here B would be a foreseeable user of the product because the slide was manufactured 

to be used in playgrounds where children like her play and therefore she would be a 

proper plaintiff.  S would argue the owner of the playground was the buyer and that S 



did not have privity with them but this is invalid because privity is not required but only 

that she was a foreseeable user. 

PROPER DEFENDANT 
A proper defendant for SPL is any member of the regular chain of commerce from 

manufacturer to the retailer who sells the product. 

Here S is the manufacturer of the metal slide at the playground and as such they would 

be a proper defendant for strict products liability. 

TYPE OF DEFECT 
The following types of defect are actionable under strict products liability: manufacturer 

defect, design defect, and failure to warn defect. 

MANUFACTURER DEFECT 
A manufacturer defect is present when the product is in a different state than similar 

products made at the same time by the manufacturer.  This is also stated as it was not 

manufactured as intended. 

Here there are no facts which indicate that the slide was not made as it was intended to 

be and as such there is no manufacturer defect present. 

DESIGN DEFECT 
A design defect is present when the product was made as it was intended to be but 

there is still a defect present. 

Here B would state there was a design defect because the slide was made out of a 

metal that would become extremely hot when placed in the sun. 

 

 



RISK V. UTILITY TEST 

The risk v. utility test compares the risk of the harm suffered by the defect and the utility 

of the product as designed in order to determine if there is a design defect. 

Here S would state the utility of using metal for the slide was high because it is a 

durable material that would hold up to the elements and prolonged use and abuse from 

children over a long period of time.  They would state those who purchase the product 

would not want to have to continuously replace it because it was not made from a very 

durable material and as such there is a significant utility for the use of metal.  

B would counter this by stating the risk of a child being burned by the metal when using 

the slide is extremely high because traditionally more people go to parks and use the 

slide during times when the weather is warmer, creating a large probability that they 

would encounter the slide when it was very hot from prolonged sun exposure.  S could 

counter stating the slide could be placed in an area that is shaded to avoid this but this 

is a weak argument because it is foreseeable that the slide would be placed in direct 

sunlight. 

CONSUMER EXPECTATION TEST 

The consumer expectation test used the standard of what the average ordinary 

consumer would expect of the product in order to determine if there was design defect. 

Here S would argue a reasonable consumer would expect the slide to be durable to last 

and afford the children the opportunity to use it at a play area which is met by the 

current design.  B would counter stating the reasonable consumer would expect that 

children would be able to use the slide safely without fear of being burned to include the 

peak times of use when the slide would be extremely hot due to sun exposure and as 

such the current design would fail to meet the consumer expectation test. 

 

 



REASONABLE ALTERNATIVE DESIGN 

This test examines if there is a reasonable alternative design that could have been used 

by the manufacturer in order to avoid the defect that is claimed. 

Here B would state there was a defect because a different material could have been 

reasonably used to make the slide that would not have been subject to becoming so hot 

as to cause burns from merely sliding down it.  S would counter stating the 

reasonableness of an alternative material is not known because no facts state if there 

would be increased costs or change the time of manufacture.  B would counteroffer 

manufacturers produce slides made of plastic material which does not become as hot 

and as such provide a reasonable alternative. 

STATE OF THE ART 

This test determines if there is any technological advances in the field the defendant 

should have been aware of in determining a design defect. 

No facts are present to determine that there was any state of the art technology and as 

such this test in not effective in this case. 

FAILURE TO WARN 

Failure to warn defect is present when there is an inadequate warning of a danger 

related to the product that would not be considered to be common knowledge to the 

public. 

Here B would state there was a failure to warn because there was no warning present 

on the metal slide that it would become severely hot and cause burns when exposed to 

direct heat and sunlight for a long period.  S would counter stating this would be general 

knowledge and as such should not require the warning. B would counter stating it would 

not be reasonable to believe a 6 year old would understand the danger and a warning 

was required. 



CAUSATION 
Causation is required to show the design was the cause of the harm suffered. This 

requires the elements of actual cause and proximate cause. 

ACTUAL CAUSE 

Actual cause is found by using the "but for" test or by determining if it was a substantial 

factor in causing the harm. 

Here B would state the defect was the actual cause of her harm because but for the use 

of the metal or lack of a warning she would not have been burned when sliding down 

the slide. 

PROXIMATE CAUSE 

Proximate cause is present when the harm suffered is a foreseeable consequence of 

the defect with no intervening acts breaking the chain of causation. 

B would argue the defect was the proximate cause of her harm because it is 

foreseeable a child would burn themselves sliding down a slide in the direct sun that 

was made of metal and with no warning of the danger of it being that hot. 

DAMAGES 
Damages in strict products liability must be foreseeable to the situation and must be 

more than merely economic. 

Here B suffered burns from sliding down a hot metal slide which would be foreseeable; 

therefore they qualify as damages. 

DEFENSES 

ASSUMPTION OF RISK 



Assumption of risk is a complete bar to recovery that requires the plaintiff: 1) knew of 

the risk, 2) voluntarily encountered the risk, and 3) appreciated the scope of the risk. 

Here S would argue that it would be common knowledge for anyone to know of the risk 

of using a metal slide in the direct sun and that B voluntarily encountered the slide at the 

playground.  B would counter saying as a six year old child she did not truly appreciate 

the scope of the risk and as such would not have assumed the risk. 

CONCLUSION 
The court would most likely find S liable for strict products liability due to design defect 

and failure to warn. 

NEGLIGENCE 
Negligence is an unintentional tort in which a party is harmed due to the defendant's 

failure to exercise the reasonable standard of care under the circumstances and 

requires the elements of duty, breach, causation, and damages. 

DUTY 
Duty is the reasonable standard of care under the circumstances and is often stated as 

what the defendant could have done to prevent the harm.  Under the Cardozo view a 

duty is only owed to those in the zone of danger who were foreseeably harmed.  Under 

the Andrews view a duty is owed to everyone. 

Here B would state S owed her a duty to make a slide that was safe for her to use 

because she was a foreseeable user of their product.  B would argue there was a high 

enough degree risk of her being injured by the slide if it was not made safely that this 

duty should be present.  S would claim there was no privity between the parties which 

would cause no duty.  This is an invalid argument because as a foreseeable user of the 

slide B would be properly owed a duty. 

 



BREACH 
A breach is present when the defendant fails to uphold the reasonable standard of care 

under the circumstances.  This is typically stated as what a reasonable person would 

have done. 

LEARNED HAND DOCTRINE 

This doctrine compares the probability of harm and the burden placed on the defendant 

to act differently in order to determine if there was a breach. 

Here B would argue the probability that a child using the slide would be burned by it 

being too hot is so high in comparison to the burden that would be placed on S to 

manufacture the slide out of a different material that a reasonable person in their 

position would have done so.  S would counter stating the economic burden would be 

high to invest in the material and research and that this would be an undue burden.  B 

would counter stating this would be a one time cost and it would be offset by the 

decrease in harm caused to children. 

CAUSATION 
See supra 

ACTUAL CAUSE 

See supra 

B would argue the breach was the actual cause of her harm because but for the slide 

being made the way it was she would not have been harmed.  S would argue the 

placing of the slide in direct sunlight was the actual cause of her harm and not the 

metal.  This is a weak argument because the slide being made of metal was a 

substantial factor in causing her injuries and as such would qualify as the actual cause. 

PROXIMATE CAUSE 

See supra 



B would argue the breach was the proximate cause of her harm because it is 

foreseeable a child would be burned sliding down the slide when it is highly susceptible 

to heat. 

DAMAGES 
See supra 

Here B suffered burns from sliding down the slide which are foreseeable to the 

circumstances. 

DEFENSES 

CONTRIBUTORY NEGLIGENCE 
A complete bar to recovery if the plaintiff is found to have contributed to their harm no 

matter how slight. 

S would argue B contributed to her harm because she did not check the slide to see if it 

was too hot to slide down prior to using the slide and that by doing so she had the last 

clear chance to avoid the harm.  B would counter stating it would not be reasonable to 

hold a six year old to this standard. 

COMPARATIVE NEGLIGENCE. 
Comparative negligence states a plaintiff may still recover the percentage of the 

defendant's negligence.  Pure comparative negligence states they may recover 

whatever the defendant's percentage is.  The other form states so long as they were not 

more negligent than the defendant they will still be able to recover the defendant's 

percentage. 

S would make the same arguments as discussed supra in contributory negligence with 

the same counter arguments made. 



ASSUMPTION OF RISK 
See supra 

Here S would argue that it would be common knowledge for anyone to know of the risk 

of using a metal slide in the direct sun and that B voluntarily encountered the slide at the 

playground.  B would counter saying as a six year old child she did not truly appreciate 

the scope of the risk and as such would not have assumed the risk. 

CONCLUSION 
The court would most likely find S liable for negligence and award under the appropriate 

contributory or comparative negligence doctrine. 

IMPLIED WARRANTY OF MERCHANTABILITY 
An implied warranty of merchantability states the product is fit for its normal use. 

Here B would argue the implied warranty was breached when she was burned because 

the normal use of a slide would be for a child to play on it safely.  Therefore it being 

made of a material which caused her to be easily burned was a breach of this warranty 

because it was foreseeable she would use the slide during a hot day.  

DEFENSES 

ASSUMPTION OF RISK 
See supra 

Here S would argue that it would be common knowledge for anyone to know of the risk 

of using a metal slide in the direct sun and that B voluntarily encountered the slide at the 

playground.  B would counter saying as a six year old child she did not truly appreciate 

the scope of the risk and as such would not have assumed the risk. 

 



CONCLUSION 
The court would most likely find S liable for breach of implied warranty of 

merchantability. 

3) UNDER WHAT THEORY MIGHT CARL BRING AN ACTION FOR DAMAGES 
AGAINST JANE? 

CARL V. JANE 

NEGLIGENCE 
See supra 

DUTY 
See supra 

Here C would state J owed him a duty to properly supervise him at the park.  

SPECIAL DUTY: SPECIAL RELATIONSHIP 

Typically there is no requirement to supervise another unless a special relationship is 

present. 

Here J was the babysitter who voluntarily assumed the care of C and took him to the 

park.  This would create a duty present for J to provide proper supervision and care of C 

as a six year old child entrusted in her care. 

BREACH 
See supra 

LEARNED HAND DOCTRINE 

See supra 



Here C would argue the risk of harm to a six year old child not being properly 

supervised at a park that borders a street is so high compared to the burden of the 

caregiver to pay proper attention to them that a reasonable person would avoid allowing 

themselves to be distracted by texting. 

CAUSATION 
See supra 

ACTUAL CAUSE 

See supra 

Here C would argue J's breach was the actual cause of her harm because but for her 

texting and not paying attention he would not have been injured in the accident. J would 

argue the actual cause was the driver speeding.  This is a weak argument because her 

not paying attention was a substantial factor in causing the harm and qualifies as actual 

cause. 

PROXIMATE CAUSE 

See supra 

C would argue the breach was the proximate cause of his harm because it is 

foreseeable a child would be injured running off at a park when not properly supervised. 

DAMAGES 
See supra 

C suffered physical injury from an accident due to not being supervised properly which 

is foreseeable. 

 

 



DEFENSES 

CONTRIBUTORY NEGLIGENCE 
See supra 

J would argue C contributed to his harm by running in the street without looking and as 

such contributed to his harm.  C would counter that it would be unreasonable to expect 

this of a normal 6 year old child chasing a ball. 

COMPARATIVE NEGLIGENCE 
See supra 

J would make the same arguments as discussed supra with the same counter 

argument. 

ASSUMPTION OF RISK 
See supra 

J would argue C knew of the risk of running into the street and did so voluntarily.  C 

would counter by stating a six year old child could not be held to appreciate the scope of 

the risk present and as such would not have assumed the risk. 

CONCLUSION 

The court would most likely find J liable for negligence. 


