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Question 4

Peter, walking along the street at 10:00 p.m. on April 20, urgently needed to find a
restroom.  Just ahead was Dell’s Supper Club (“Dell’s”), which Peter had patronized a few
times in the past.  There was a sign on the door of Dell’s that said “Restrooms for Patrons
Only.”  He was not familiar with Dell’s restroom.  He entered the dimly lit club and was
directed by a waitress toward a door marked “MEN”.  Peter opened this door and stepped
into an even darker room.  Just inside the door, Peter felt for and pushed a light switch, but
no light came on because the bulb in the ceiling fixture was burned out.  Nevertheless,
Peter walked towards what he thought was the toilet, but tripped over a step, fell, and
suffered severe cuts and bruises.

Later that night at Dell’s John ordered a steak with mushrooms.  Dell’s used canned
mushrooms purchased from Acme Foods, which three weeks earlier had discovered that
some of its canned mushrooms had been improperly prepared and if eaten could cause
botulism.  Acme Foods notified all its customers of the problems with the canned
mushrooms and offered to replace any cans of mushrooms purchased from them.  Dell’s
received this notice, but disregarded it.  John was served some of the mushrooms in
question and as a result contracted botulism, recovering only after five days of severe
illness and hospital treatment.

At 6:00 a.m. the next morning Carl, who was paid to pick up the garbage at Dell’s, drove
to the back of the club to carry out his duties.  He did not see Dell’s large guard dog
chained next to the bin to keep out trespassers, and the dog was asleep when Carl entered
the bin.  As Carl walked to the bin, he startled the dog and it attacked Carl.  The dog
grabbed Carl’s shoe and held on tightly.  Carl managed to get his foot out of the shoe, ran
to the fence surrounding the back of the restaurant, and climbed over it to get away from
the dog.  Once he reached the top of the fence, he fell to the ground on the other side and
broke his leg.

What actions could Peter, John and Carl assert against Dell’s, what defenses should Dell’s
assert, and what would be the probable results?  Discuss.  
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ANSWER A TO QUESTION 4

Negligence

Under tort law negligence is a failure to act as a reasonably prudent person in the same
circumstances.  A prima facie case of negligence requires a showing of duty, breach,
proximate and actual causation, and damages.

1. Peter v. Dell’s (P v. D)

A. Negligence

1. Standard of care

Under tort law the standard of care is that of a reasonably prudent person in the same
situation.

Here D is a landowner because P was injured on their property.

Therefore D is held to the standard of care of other landowners.

2. Duty

Under common law there was no general duty to act affirmatively to protect others.

Under Palsgraf, Cordozo argued that D owes a duty only to those in the zone of danger to
protect foreseeable plaintiffs from foreseeable harm.  

Andrews argued that if D owes a duty to anyone he owes a duty to everyone.

Here there is a special duty because D is a landowner as discussed above.

The specific level of duty D owes to P depends on the status of P.

A. P as trespasser

Under common law landowners owed no duty to trespassers.  Modernly landowners owe
a duty to known trespassers to avoid from actively causing them harm from the landowner’s
use or activities on the land.

Here P may be considered a known trespasser because although he was not going to buy
anything at D’s the waitress knew that he was going into the restroom marked for patrons
only because the waitress directed him there.
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Therefore if P is considered a known trespasser D owed him a duty not to actively cause
him harm from their use or activities on the land.

B. P as licensee

Under tort law landowners owe a duty to licensee, those on the property with permission
but not to convey a benefit to landowner, to warn them of known artificial dangers on their
land.

Here P may be considered a licensee because although he did not intend to buy anything
this time he had visited a few times in the past and as D was a “Supper Club” it may be
reasonable to find that P was licensed to enter D’s land.

Therefore if P is considered a known trespasser D owed him a duty to warn of known
artificial dangers on the land.

3. Breach

Under the Learned Hand Calculus breach can be found where the burden of preventing the
harm to P combined with the social utility of D’s acts are not outweighed by the likelihood
of harm occurring to P times the magnitude of harm which might occur.

Here the burden of preventing the harm to P may have been small if the bulb has been out
for awhile and no one at D’s inspected the restroom periodically.

Here there is no social utility in not checking the restrooms.

Here the likelihood of injury is high because it is reasonable to find that if a lightbulb is burnt
out that someone may hurt themselves in the dark.

Here the magnitude of harm is high because a restroom is a potentially dangerous place
in the dark and someone could fall and hit their head causing serious harm or even death.

Therefore D breached his duty to P.

4. Actual cause

Under tort law actual causation will be found where but/for the negligence of D the plaintiff
would not have been harmed.

Here but/for D’s negligence is [sic] not changing the lightbulb P would not have been
harmed because P would have seen the step and not tripped.

Therefore D is an actual cause of P’s harm.
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5. Proximate cause 

Under tort law P’s injury must not have occurred in a way to [sic] unforeseen or removed
from the negligent acts of the defendant.

Here P’s injury was foreseeable because as discussed above P fell because there was no
light and it is reasonably foreseeable that if there is no light in a bathroom someone could
get hurt.

Here there are no intervening acts because although the bulb burnt [sic] out it[‘s] not
unforeseeable, because bulbs burn out all the time.

Therefore D is the proximate cause of P’s harm.

6. Damages

Under tort law victims of negligence must suffer damages in order to be compensated.

Here P suffered damages because he suffered severe cuts and bruises.

Therefore P suffered compensable damages.

B. D’s defenses

1. Contributory negligence

Under tort law contributory negligence is a minority doctrine that any negligence by P acts
as a complete bar to recovery.  Even in a contributory negligence jurisdiction P can recover
if D had the “last chance” to prevent the harm to P.

Here there if [sic] contributory negligence because P saw that the light didn’t come on but
went into the restroom anyway.

Here D did not have the last change [sic] to prevent P’s harm because P could have
avoided the harm at the last change [sic] by not entering.

Therefore in a contributory negligence jurisdiction D would have a defense to P’s claim of
negligence.

2. Comparative negligence

Under tort law comparative negligence is a majority doctrine that any negligence by P is
not a bar to recovery but acts to reduce the damages payable by D by the percentage that
P’s own negligence contributed to his own injuries.
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Here as discussed above P was also negligent in entering a dark room.

Therefore in a comparative negligence jurisdiction any award for damages to P would be
reduced by the percent of his own negligence.

3. Assumption of the risk

Under tort law if P knowingly and voluntarily assumes the risk of his own actions it is a
complete bar to recovery.

Here P knew that the room was dark but he did not know that there was a step in the room.

Therefore although he voluntarily entered the room he did not do so with a complete
knowledge of the risk he was assuming and assumption of the risk fails as a defense to D’s
negligence.

2. John v. Dell (J v. D)

A. Strict liability in tort

Under tort law those in the chain of marketing are strictly liable for injuries caused by
defective products.

1. Manufacturing defect

Under tort law a manufacturing defect exists when a product is not produced as designed
and such manufacturing defect causes injury.

Here there is a manufacturing defect because the mushrooms were improperly prepared
and could cause botulism.

a. Consumer expectation test

Under the consumer expectation test a product defect exists if the product fails to function
as a reasonable consumer would expect.

Here there is a failure of the consumer expectation test because a reasonably [sic]
consumer would not expect a mushroom to cause botulism.

2. Proper plaintiff

Under strict liability in torts a duty is owed to foreseeable users and those foreseeably
affected by the defective product.
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Here there is a foreseeable user because it is foreseeable that a restaurant would buy
mushrooms and use them in food they served to their guests.

Therefore J is a foreseeable user.

3. Proper defendant

Under strict liability in torts all those in the chain of marketing a defective product are liable
for the harm caused.

Here D is in the chain of marketing because they sold the mushrooms with the steak they
served to J.

Therefore D is a proper defendant.

4. Actual cause 

Supra

Here D is the actual cause of J’s harm because but/for them [sic] serving the mushrooms
J would not have been harmed.

5. Proximate cause

Supra

Here D is the proximate cause of J’s harm because contracting botulism is a foreseeable
result of serving bad mushrooms.

6. Damages

Supra 

Here P suffered damages because he got sick and had to go the hospital.

7. Defenses

Here there is no evidence that J was aware of the risk or that he was in any way negligent.

Therefore D has no defense to J’s claim of strict liability.

B. Negligence

The discussion for negligence mirrors the discussion for strict liability in tort with the
exception that negligence requires a showing of breach while strict liability does not.
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1. Breach

Supra

Here the burden of preventing the harm would have been to not disregard the notice they
received warning of the danger.

Here there is no social utility in not reading the notice.

Here the likelihood of harm is high because Acme told them it was.

Here the magnitude of potential harm is high because botulism is a serious illness requiring
hospitalization.

Therefore D breached their duty to J and is liable for negligence.

C. Warranty

Under tort law all products carry with them an implied warranty of merchantability that they
are fit for their intended use.

Here mushrooms are intended to be used as food.

Here the mushrooms were not fit for use as food because they caused botulism.

Therefore D breached the implied warranty of merchantability.

3. Carl v. Dell (C v. D)

A. Strict liability

Under tort law defendants are strictly liable for harm caused by wild animals or domestic
animals who are known to be dangerous.

Here there is an animal known to be dangerous because it is reasonable to find that a large
guard dog kept chained in a fence to keep out trespassers would be a danger to anyone
he encountered.

Therefore D is strictly liable to C for the damage done by the guard dog.

B. Actual cause

Supra

Here but/for the guard dog C would not have climbed the fence and fell, breaking his leg.
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Therefore D is an actual cause of C’s harm.

C. Proximate cause

Supra

Here it is not unforeseeable that if a dangerous dog attacked someone they would try to
get away and get injured in the attempt.

Therefore D is the proximate cause of C’s harm.

D. Damages

Supra

Here C is injured because he broke his leg.

Therefore C suffered compensable injuries.

E. Defenses

Here there is no evidence that C was aware of the risk because he did not see the dog and
it was asleep when he entered the bin.  There is also no evidence that C was in any way
negligent.

Therefore D has no defense to C’s claim of strict liability.

2. Negligence

Here as discussed above D can be found to be negligent in regards to C if it is found that
he owed a duty and breached that duty to C.

A. Duty

Supra

Landowners owe a duty to invitees to warn of hidden dangers on the property.  

Here C can be found to be an invitee because he was on the property to incur a benefit to
D, the removal of the garbage.

B. Breach

Supra
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Here D breached the duty to C because they did not warn of the dangerous dog on the
property.

C. Actual cause

Supra

D. Proximate cause

Supra

E. Damages

Supra

F. Defenses

Supra
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ANSWER B TO QUESTION 4

1. Peter v. Dell’s

Peter may be able to recover damages against Dell’s for his injuries if he is able to prove
the elements of negligence.  In order to prevail in a negligence suit, Peter would have to
show that Dell’s had a duty of care to him which they breached, causing him damages.

Duty: A person ordinarily owes a duty of care to control their own conduct to prevent injury
to other people that may result from the things they do.  The duty owed may be based on
statute, contract, relationship, admission of the duty, or creation of the peril.  In this case,
duty based on relationship is the important factor.

Here, the relationship between Peter and Dell’s is important.  Peter has gone onto the
property of Dell’s to use the restroom, even though Dell’s has posted signs that indicate the
restrooms are for customers only.  Dell’s may want to consider Peter a trespasser, and thus
owed no duty.  However, it is reasonably foreseeable that persons may come in off the
street to use the facilities; if this were not so, then Dell’s would not have posted the sign
restricting access to their customers only.  Peter is still not a licensee or invitee in this case,
but because his trespass is either expected or common, Dell’s owes a duty of care to him
to warn of artificial hazards and to correct those that can be reasonably fixed.

Therefore, Dell’s owes a duty of care to Peter.

Breach: A person has breached their duty of care when their conduct does not rise to the
level required to protect others.

Here, Dell’s could have replaced the bulbs making the bathroom area so very dark.  Under
the Hand analysis, if the burden of the precaution is less than the magnitude of the injury
times its probability, then a breach has occurred.  The burden of replacing a light bulb is
small, as is the placing of a sign or notice that there are steps ahead.  On the other side of
the equation, the probability that someone will trip on the steps in the dark is great, and the
magnitude of the possible injury is also great.

Therefore, Dell’s has breached its duty of care to Peter.

Causation: In order to be liable, the defendant’s conduct must be both the actual and
proximate cause of the plaintiff ’s injury.

Actual cause is found when the defendant’s conduct is the but-for cause of the injury, or
in some cases a substantial factor in the injury.

Here, since the burned out light and lack of warning led directly to Peter’s injury, Dell’s
breach of duty if [sic] the actual cause of the harm.



-41-

Proximate cause is found when there are no superseding, intervening events.

Here, there are no events intervening between Peter’s entry into the restroom area and his
accident due to the lack of lighting and signs.

Therefore, Dell’s breach of its duty will be found to be the actual and proximate cause of
Peter’s injury.

Damages: In order to prevail, the plaintiff must show damages.

Here, the facts state that Peter suffered severe cuts and bruises from his fall.

Defenses: Dell’s may have some defenses to this action.  Defenses include contributory
negligence (if the jurisdiction follows contributory negligence), comparative negligence, and
assumption of the risk.  In contributory negligence, if the plaintiff has any fault in the injury
he suffered, then he is barred from recovery.  In a comparative negligence jurisdiction, the
plaintiff may recover according to the degree of fault assigned to the parties.  In pure
comparative negligence, he will recover his portion of damages, regardless of how small
or large it may be.  In modified comparative negligence jurisdictions, he will recover if his
fault is 50% or less of the total fault.  Under assumption of the risk, Peter would be barred
from recovery if it was found that he knew of the risk and voluntarily engaged in the conduct
anyway.

In this case, Dell’s may assert that by walking into a dark, unfamiliar room, Peter
contributed to his own injury.  This would create a degree of fault for Peter.  There may be
some contributory or comparative negligence found here.  Since Peter was unaware that
there were steps that could harm him, assumption of the risk would not apply here.

Result: In a contributory negligence jurisdiction, Peter would be barred from recovery
based on walking into a dark unfamiliar room.  In a comparative negligence jurisdiction, he
would recover according to the degree of fault he was assigned by the court.

2. John v. Dell’s

John may have a cause of action against Dell’s under strict liability in tort if he can show
that he is a proper party, that the product was defective, that the product caused him harm,
and he suffered damages.

Parties? Proper parties to a suit such as this must be foreseeable users of the product.

In this case, John was a patron of a restaurant serving canned mushrooms which were
defective and made him ill.  A restaurant customer is a foreseeable user of food supplied
to that restaurant.

Therefore, John is a proper party to sue in strict liability.
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Defective product? The product must be shown to be defective either in design,
manufacture, or warnings.

Here, the product was produced improperly and could cause botulism.  The factory
promptly notified its customers of the problem and offered to replace the mushrooms.
Clearly they knew that the product was defective.  The question is whether Dell’s knew of
the defect.  The facts state that Dell’s received the notice but disregarded it.

Therefore, the product is clearly defective in manufacture, and the parties involved were
aware of the defect.

Was Dell’s conduct the actual and proximate cause of John’s harm?  As discussed
above, Dell’s conduct must be shown to be both actual and proximate cause of the harm
to John.

Here, Dell’s knew of the potential for botulism poisoning from the mushrooms, because
they were warned of the possibility, but they chose to ignore the warning and serve the
mushrooms anyway.  This conduct clearly cause [sic] the mushrooms to be served to John,
causing him illness.  There were no other intervening or possible sources of the harm to
John.

Therefore, Dell’s conduct in serving the mushrooms is the actual and proximate cause of
John’s injury.

Damages? John must show that he suffered some harm due to the actions of Dell’s.

Here, the facts state that John suffered five days of illness and hospital treatments.

Therefore, John suffered damages from Dell’s conduct in serving the mushrooms.

Defenses?  In strict liability in tort, there are no provisions for contributory negligence.
Dell’s would only be able to try to claim that either John knew there was a risk of poisoned
mushrooms and ate them anyway, or that he was somehow at fault in eating them.  Neither
possibility seems likely. 

Conclusion: Dell’s will be found liable in strict liability in tort for the illness and damages
John suffered due to eating the mushrooms.

3. Carl v. Dell’s

Carl may be able to recover damages from Dell’s in strict liability due to his injuries from
Dell’s guard dog if he can show that Dell’s knew that the dog had dangerous or vicious
propensities to harm people.  He would also have to show causation and harm in order to
collect.
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A person may be held strictly liable for the actions of domestic animals if the animal has a
propensity to be vicious.  If the dog has bitten before, or been trained to be vicious, then
the owner is strictly liable without fault for any damage the dog may do to others.

Here, the facts do not state if Dell’s dog has actually ever bitten anyone.  However, the
facts do state that he is a guard dog, that it is chained up to keep trespassers out, and that
[it] is kept in back near the trash bins.  All these factors would seem to indicate that the dog
is expected to be quite fierce and protective of the property, and may indeed demonstrate
a degree of viciousness.

Therefore, by having such an animal, even chained up, Dell assumes the liability of any
injuries the dog may inflict.

Causation?  Discussed above.  Actual and proximate cause required.

Here, the threat of the dog caused Carl to climb the fence from which he fell and broke his
leg.  The dog was the actual cause of the injury.  In addition, Dell’s fence was obviously
high enough that falling from it, escaping from the dog, was sufficient to cause harm.

Therefore, Dell’s is the actual and proximate cause of Carl’s injury.

Damages?  Carl must show actual injury.

Here, the dog only damaged Carl’s shoe.  However, in the effort to escape from the dog,
Carl climbed a fence, falling and breaking his leg.  The shoe is only minor damage, but the
broken leg is much more serious.

Therefore, Carl’s damages including his damaged shoe and broken leg will be found to be
injuries caused by the dog threat.

Defenses?

There are none.

Result?

Dell’s is liable for Carl’s damages.


