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take by one about to enter into an agreement for the sale or antique dolls.  Additionally,
$1000 is a substantial outlay, so that, in the unlikely event that the custom and usage of
trade for antique doll collectors does not specify how many dolls are in a “collection,” Buyer
should at minimum be able to recover her $1000 under a promissory estoppel theory.

Question 3

Prof is a professor of torts and commercial law at University Law School (“ULS”).  Prof’s
employment contract with ULS requires him to teach a certain number of hours, conduct
research, publish scholarly works, be available for consultation with his students, and
engage in community service.

Dave, one of Prof’s students and research assistants, applied for a summer job with the
State Office of Youth Assistance, an agency that houses and counsels troubled youths.
Dave asked Prof to write a letter of recommendation for him. Prof agreed and wrote a letter
recommending Dave highly and in unqualified terms. He sent the letter to the Office of
Youth Assistance in a sealed envelope marked “Confidential.”

Prof knew that the job for which Dave had applied required the incumbents to be in frequent
close and unsupervised contact with young children.  Prof also knew at the time he wrote
the letter that Dave had admitted during a confidential disciplinary investigation by ULS that
he had molested his girlfriend’s young daughter and that Dave was undergoing counseling
related to the incident.  Prof did not mention anything about this in the letter because he did
not want to hurt Dave’s chances of getting the job and because he was convinced that
Dave would not repeat his conduct.

Dave was hired by the Office of Youth Assistance.  Toward the end of the summer, while
conducting a private interview with a six-year-old girl, Dave succumbed to temptation and
attempted to molest her. The girl’s screams attracted the attention of Gina, a youth
counselor working nearby.  Gina ran to the rescue, but the stress of the situation caused
Gina to suffer a debilitating heart attack.

Gina sues Prof and ULS for negligent misrepresentation, alleging that Prof is liable because
of his neglect in failing to disclose what he knew about Dave in his letter of
recommendation and that ULS is liable under the doctrine of respondeat superior.   

Prof moves to dismiss Gina’s suit on the grounds that (i) he owed no duty of care to Gina
to disclose what he knew about Dave and (ii) even if did have such a duty, his breach of
the duty was not the proximate cause of Gina’s injuries.  

ULS moves to dismiss Gina’s suit on the ground that ULS cannot be held vicariously liable
because writing letters of recommendations for his students was outside the scope of Prof’s
employment duties as a professor.

How would a court be likely to rule on each ground of the motions filed by Prof and ULS to
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dismiss Gina’s suit?  Discuss.

Answer A to Question 3

3)

Question 3 Torts 

Negligent misrepresentation

Misrepresentation is the false assertion of past/present material fact, made with
unreasonable conduct (negligence), causing reliance, upon which misrepresentation the
plaintiff does justifiably rely, and the plaintiff suffers damages as a proximate result.

Negligent misrepresentation occurs when there is a duty to disclose or some relationship
between P and D which incurs liability towards the plaintiff.  Here, it could be said that
although scienter and intent to induce reliance may not have been present, the elements
for negligent misrep are present if the D’s conduct fell below the appropriate standard of
care. By representing Dave to be such an upstanding individual, D made a false assertion
of past/present material fact, which D should have known would cause justifiable reliance
upon the statement.

G v. Prof

Negligent misrepresentation results from the unreasonable conduct of D, which imposes
an unreasonable risk of harm upon others, and which causes actual harm or injury to
others as a proximate result of the D’s negligence.

DUTY

When D acts affirmatively, D owes a duty of care to all foreseeable P’s within the zone of
danger.  D has the responsibility and duty to act as an ordinary prudent person, and to
refrain from acting in ways that impose risks of harm upon others.  Here, D [P]rof acted
affirmatively when he wrote a letter of recommendation for Dave.  The real question is
whether G can be considered a foreseeable P.  The more obvious foreseeable P’s to D’s
conduct were employers of Dave and the children with whom Dave would come into
contact.  However, as well known in tort law, danger does invite rescue and since G was
not only a youth counselor, but a rescuer as well, rescuers are foreseeable plaintiffs.
Therefore, G was a foreseeable plaintiff since she was a rescuer.

In addition, Prof was under contract with ULS to do certain things within his job description.
These activities affected more people involved than just the other contracting party, (ULS),
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and therefore, arising out of this contractual duty, a duty arose to all those affected by his
assigned duties on the job.

STANDARD OF CARE

The applicable standard of care is that of an ordinary prudent person in same or similar
circumstances.  Here, D was a university professor who had basically the same duties as
others with the same title.  Here, as the writer of a recommendation letter for a student, D
was required to act in the capacity of a reasonable person when doing so.

BREACH OF DUTY
FAILURE TO DISCLOSE

Breach is established when the D’s conduct is unreasonable.  Unreasonableness is
determined by a balancing method, which weighs the social utility of the D’s conduct and
the burden of reducing/eliminating the harm against the probability and gravity of the harm
imposed by the conduct.  Otherwise known as the Learned Hand Formula, D is liable is
B#PL.  Here, D’s conduct may have been unreasonable since he personally had
knowledge of the job description of Dave and knew that Dave would be in close
unsupervised contact with young children.  D also knew that Dave had admitted to
molesting another young child.  D acted unreasonably when he failed to include this
information in the recommendation letter.  Even if he did not want to clearly repeat Dave’s
history to the new employer, D could have abstained from writing such a glowing
recommendation which recommended Dave in unqualified terms.  Any reasonable person
would probably have been reluctant to dismiss Dave’s history, and would have been more
objective in the letter.

D will counter that he did not breach his duty because he did not believe his conduct was
unreasonable.  D will claim that he was “convinced” that Dave would not repeat his conduct
and was undergoing counseling related to the incident.  D will claim that he was only trying
to help Dave and did not want to hurt Dave’s chances of getting the job.  However, D
imposed an unreasonable risk of harm upon the children coming into contact with Dave
and upon rescuers (since they are foreseeable) because of D’s unreasonable conduct.

CAUSATION 
ACTUAL CAUSE
BUT FOR “sine qua non”/SUBSTANTIAL FACTOR

A cause is an actual cause of the harm if “but for” the D’s conduct, the harm to P would not
have occurred.  Here, D negligently misrepresented Dave’s character, and this would be
an actual cause of G’s harm if but for D’s conduct, the harm to G would not have occurred.
Here, had D not been negligent, D would not have been hired, would not have attempted
to molest the child, and the G’s rescue would not have occurred.  Therefore, but for D’s
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conduct, the harm to G would not have occurred.

PROXIMATE CAUSE
INTERVENING/SUPERSEDING
WAS DAVE’S ATTEMPT TO MOLEST AGAIN A SUPERSEDING EVENT?
FORESEEABLE CRIMINAL ACT

Proximate cause determines if the actual cause is sufficient to hold the D responsible for
the P’s harm.  It determines whether intervening events break the chain of causation, and
whether the resulting harm was a foreseeable consequence of D’s conduct.  An event is
considered intervening if it occurs after the D’s conduct occurs, but before the resulting
harm.  Here, D wrote a glowing recommendation, causing Dave to be hired.  It was
foreseeable that he would be hired after such a glowing recommendation letter.
Considering Dave’s history (and regardless of D’s personal opinion that Dave would not
molest again), it was foreseeable that he would succumb to temptation when around young
children.  G ran to the rescue of the young girl because of her screams.  The girl’s screams
were a foreseeable result of Dave’s attempt to molest her, and anyone coming to the
rescue was also foreseeable because danger does invite rescue.

Furthermore, the ordinary negligence of rescuers is foreseeable, but rescuers’ gross
negligence, criminal acts of 3rd persons, and unforeseeable acts of God are unforeseeable.
Here, the facts do not indicate that Gina was even ordinarily negligent.  All that happened
was that the stress of the situation caused her to suffer a heart attack.  Again, it is
foreseeable that one would be alarmed at hearing a young girl screaming.

THIN-SKULL/EGGSHELL PLAINTIFF

D [P]rof will try to establish that G’s sensitive condition was pre-existing and sufficient to
break the chain of causation.  D is unlikely to succeed with this argument because the D
must take the P as he finds her.  Therefore, any prior condition of Gina’s health will be
irrelevant and the fact that her condition (if any) was aggravated would not break the chain
of causation.  D will be held liable for G’s harm as long as it was foreseeable that D’s
negligent misrepresentation was a proximate cause of the harm.

DAMAGES

In negligence actions, the P may recover harm for actual damage in the form of personal
injury/property damage, as long as that harm is quantifiable and reasonably ascertainable.
Purely economic loss is not recoverable unless parasitic to personal injury/property
damage.  Here, G could recover for her pain/suffering, loss of wages, medical bills, etc.
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DEFENSES 
CONTRIBUTORY NEGLIGENCE

In jurisdictions adopting contrib negl, it is complete bar to recovery if the P’s conduct falls
below the reasonable standard of care which one should hold for himself.  Here, there are
no facts to suggest that G was contrib negl.
COMPARATIVE NEGLIGENCE

The majority of jurisdictions nowadays have adopted comparative fault in place of contrib
negl.  In compa[ra]tive fault, the P’s recovery is reduced in proportion to the amount of
harm attributable to his own negligence.

PURE V[.] MODIFIED

Pure comp negl allows the P to recover even if she was more negligent that [sic] D.  In
modified comp negl jurisdictions, the P’s recovery is barred if the P was more than 50% at
fault as compared to D.

Again, there are no facts to suggest that G’s recovery will be barred due to comp neg.

ASSUMPTION OF THE RISK

ATR occurs where the P voluntarily elects to encounter a known understood risk of harm.
D may counter that G was aware of the gravity of the situation when she heard the child’s
screams and[,] therefore, knew of the risk and voluntarily elected to encou[n]ter it.
However, G will argue that just running to someone’s rescue does not mean that G knew
of the risk involved and that she would suffer a heart attack due to the stress.  It is unlikely
that D will have a successful defense against G.

G v[.]ULS

RESPONDEAT SUPERIOR

This doctrine imposes vicarious liability in several relationships, particularly employer-
employee, as we have here.  When an employee is acting within the scope/course of
employment, his emp[l]oyer can be vicariously liable for all tortious acts committed in
furtherance of the employment.  Here, ULS is the employer who has hired Prof.  Therefore,
the employer-employee relationship is established.

COURSE/SCOPE OF EMPLOYMENT

Determining whether D’s conduct was within the scope of employment will depend upon
the similarity of his conduct with the description of his assigned duties.  ULS required Prof
to “be available for consultation with his students,” and “engage in community service.”  It
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seems foreseeable that a professor would write a letter of recommendation for a student,
and especially for a research assistant (who probably had more contact with [P]rof than the
other students).  Therefore, D’s conduct was close enough to his assigned duties/job
description to be considered within the course/scope of employment.  Furthermore, since
Dave was more than just a student, his status of being on[e] of [P]rof’s research assistants,
made it likely that [P]rof would write such a letter.

PROXIMATE CAUSE

Based on the information provided as to D’s assigned duties towards ULS, it seems a
foreseeable result of being employed at ULS that D would write letters of recommendation
for his students.  After all, “conducting research” is one of the assigned duties, and it
seems natural that a professor engaging in research would need student help in the form
of research assistants.  Further, it does not break the chain of causation that he would
write letters of recommendation for his students.

SUPERSEDING CAUSE - UNFORESEEABLE CRIMINAL ACT OF 3RD PERSON

However, the fact that Dave was no ordinary research assistant/student, but was actually
a child molestor[,] may be sufficient to constitute an intervening cause, sufficient to break
the chain of causation.  An event will be superseding if it is unforeseeable, independent,
and sufficient to break the chain of causation.  So, since the criminal act of Dave was
unforeseeable to ULS, then ULS would not be vicariously liable for the acts of professor.
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Answer B to Question 3

3)

Prof’s Motions for Dismissal

I. Negligent misrepresen[t]ation

The prima facie case for negligent misrepresentation requires that the the [sic]
misrepresentation be one of fact in which the Defendant was negligent in not discovering
the truth and which the Plaintiff reasonably and foreseeably relied upon the
misrepresentation and [,] such reliance was the actual and proximate cause of his injuries.
All cases for negligence, including negligent misrepresentation, requires [sic] the defendant
show a duty, a breach of that duty, that the breach was the actual and proximate cause of
the plaintiff’s injuries and that the plaintiff suffered injury resulting from the breach and that
the defendant has no valid defenses.  Here, Prof’s motions to dismiss focus on the duty
element, claiming essentially that he owed no duty to Gina and proximate cause issues
claiming essentially that unforeseeable intervening events breaks [sic] the chain of events
from his act of writing the letter and Gina’s heart attack.

I. Duty

A duty is a legal obligation to conform one’s conduct to a recognized standard of
care to avoid unreasonable risks to foreseeable plaintiffs.  Generally, when one commits
an affirmative act, he owes a standard of reasonable care to all people who might be
injured by that act.  Here, Prof wrote a letter of recommendation to the State Office of
Youth Assistance (SOYA) recommending Dave.  With this affirmative act, he owes a duty
to anyone who might be foreseeably injured by this harm.

A. Foreseeable plaintiffs.  In the Palsgraf case, the Andrews opinion holds that
anyone who commits an affirmative act owes a duty to anyone who is harmed by that act.
However, the current majority - the Cardozo opinion, holds that the duty flows only to those
who are foreseeably harmed by the act.  The specific tort being alleged here, negligent
misrepresentation, generally require[s] a fiduciary duty and the duty flows only to those who
might foreseeably be harmed by the misrepresentation.  For example, an accountant who
negligently misrepresents a company’s books might be liable to the company’s
stockholders who foreseeably relied on those numbers.  Or, as here, if SOYA relied upon
his letter and were sued by the child[‘]s parents, they might have a cause of action against
Prof.  However, Gina is the one suing Prof and Prof will argue that because he has no
fiduciary duty to Gina and because she is not a foreseeable Plaintiff for injuries caused by
his writing a letter to SOYA he has no duty to conform his actions for her protection.
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II. Proximate Cause

The Defendant’s actions must be both the actual and proximate (legal) cause of the
Plaintiff’s injuries.  Proximate cause issues are properly raised when the alleged negligent
conduct is remote in time or place from the injures caused by that conduct.  Here, the
allegedly negligent conduct was Prof’s writing of the letter recommending Dave for a
position working with children knowing that Dave had a history of misconduct working with
child.  The injury is a heart attack and analysis of proximate cause revolves around
foreseeability.  The foreseeability of the plaintiff is discussed above, under duty.  Here, we
discuss the foreseeable type and extent of harm.

1. Intervening causes?  The letter did not cause the heart attack; seeing Dave
molesting the young girl caused the heart attack.  Dave’s molestation is criminal act and
generally a criminal act will break the chain of causation.  The exception to this is when the
negligent act increases the likelihood or creates the conditions for the criminal act.  Gina
will argue that writing the letter put Dave in a position to accomplish the criminal act and
therefore the criminal act should not break the chain of causation.  In fact, Gina will argue
that because Prof knew of Dave’s previous molestations, the criminal act was actually
foreseeable.  However, Prof will argue that Dave was in counseling and that the letter, if
negligent at all, only provided an incentive for hiring.  There is nothing in these facts to
show that the SOYA relied upon Prof’s letter.  We are told Prof wrote it and Dave was
hired.  Prof will argue that, according to these facts, his letter was not the cause of Dave
being placed in position to molest the girl.  It may have been[,] at most, a contributing
factor[,] but the facts do not describe any specific reliance by SOYA on the letter.

2. Foreseeable type of harm?  Negligently representing a child molester in
“unqualified terms” in a letter does not foreseeably result in a heart attack for a coworker
of the child molester.  Prof will argue that the foreseeable type of harm resulting from this
conduct is that a child would possibly be molested but not that someone will have a heart
attack.  However, the foreseeable harm did actually occur - a child was molested.  Gina
heard the child scream and, as is often put, “danger invites rescue”.  Gina ran to the
scream, thinking a child was in danger and when she saw the danger suffered foreseeable
harm from seeing a child being molested - specifically, she suffered stress and an ensuing
heart attack.  Thus, although the heart attack is not a directly foreseeable type of harm
resulting from a negligent misrepresentation, the chain of causation is from the letter, to
the hiring, to the molestation, to the rescue, to the heart attack.  Gina will argue that each
item in that chain was foreseeable and nothing intervened to break this chain (see above
for whether Dave’s criminal conduct serves as an intervening cause).

3. Foreseeable extent of harm?  Under the current majority, if the type of harm is
foreseeable, Prof will be liable for the full extent of the harm.

The court will likely rule Prof owed Gina no fiduciary duty and owed Gina no duty as she
was not a foreseeable Plaintiff.  Furthermore, the chain of causation is stretched extremely
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thin and the act of writing the letter and the eventual injury of a heart attack is tenuous, only
connected by the fact that the heart attack was induced by rescue.

ULS Motions for Dismissal

ULS is being joined in this suit as a codefendant under the doctrine of respondeat superior
which imposes liability on the employer for the torts committed during the course of and
in the scope of their employment.  ULS has motioned for dismissal claiming that the Prof,
even if he was negligent in writing the letter, did so on his own - letters of recommendation
are not in the scope of his employment for ULS.

I. Not in scope of employment.  We are told that the ULS-Prof employment contract
requires Prof to teach, research, publish, perform community service and be available for
consultation with his students.  ULS is correct when the[y] say that writing letters is not part
of the employment contract[,] however Gina will argue that it is [a] foreseeable part of the
employment that Prof, who teaches and consults with students, will write letters of
recommendation for students.  In fact, she will be able to show that this is a very common
occurrence and is in fact highly foreseeable.  If she can show that part of consulting with
students and working with students and grading students is also writing letters of
recommendation, she can include Prof’s conduct in the scope of employment which will
impute liability to ULS on the basis of RS.  She can also argue that if ULS did not want
teachers to write these letters, they could easily have prohibited it.  However, they did not
and therefore should be liable for the foreseeable actions of their employees.

If Prof is found liable, the court will likely rule that ULS is liable under respondeat superior
as writing letters of recommendation is a foreseeable activity within the scope of
employment of a law professor.


