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Question 1 
 
Child, a four-year-old, was seated in a shopping cart her mother was using to 
shop at Market.  While mother was distracted with her shopping list, Child took a 
banana from a display counter and took a bite out if it, peel and all.  Child 
swallowed the bite she had taken and threw the remainder of the banana onto 
the floor.  Eventually, Child became very ill from a toxic substance the banana 
supplier had sprayed the banana skin with before delivery of the bananas to 
Market. 
  
Shopper slipped on the banana that Child had thrown onto the floor and fell 
against the shopping cart he was using.  As he fell, he hit his face on a sharp 
edge protruding from the shopping cart, severely injuring his eye. 
  
Polly, a police officer, who was off duty and doing her personal shopping, saw 
Shopper fall and ran to his aid.  Polly slipped on the banana that child had thrown 
onto the floor and, as Polly fell, she came in contact with the sharp edge of the 
same shopping cart that Shopper had used.  Polly’s arm was seriously cut as a 
result. 
  
Child, through her mother as guardian ad litem, Shopper, and Polly filed separate 
lawsuits against Market.  Child claims that Market is strictly liable for injuries 
caused by the toxic substance on the banana peel; Shopper and Polly each 
claim that Market is strictly liable for the injuries caused by the sharp edge on the 
shopping cart. 
  
What defenses might Market reasonably raise to each claim, and what is the 
likely outcome of: 
 
 1.  Child’s lawsuit against Market?  Discuss. 
 
 2.  Shopper’s lawsuit against Market?  Discuss. 
 
 3.  Polly’s lawsuit against Market?  Discuss. 
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Answer A to Question 1 
 

Child v. Market 
 
Strict Products Liability for injuries caused by banana peel 
 
To establish strict product liability, D must owe an absolute duty to prevent a 
foreseeable harm to P, D must breach that duty by providing a defective product, 
and P’s damages must be actually and proximately caused by D’s defective 
product. 
 
D owes an absolute duty to prevent a foreseeable harm to P if D is a commercial 
supplier of the product.  Privity is not required, only that P is a foreseeable user 
of the product.  In this case, Market is a retailer of the bananas and is thus a 
commercial supplier of the bananas, and a child within its store makes the child a 
foreseeable user of the product.  Thus Market owes an absolute duty to prevent 
a foreseeable harm to Child.   
 
Breach of duty is established when the product is defective.  A manufacturing 
defect occurs when a product’s safety falls below the ordinary expectations of an 
average consumer.  In this case, Child would argue that having a toxic substance 
on the banana skin falls below the standards of ordinary expectations of an 
average consumer.  One would expect a banana skin, which is held in one’s 
hand while the insides of the banana is being consumed, to be free of toxic 
substances capable of making one very ill.  Market would argue that a toxic 
substance on banana skins does not fall below the standards of ordinary 
expectations of an average consumer.  Fruits are often sprayed with chemicals 
and insecticides, and people generally know to wash the fruit before eating.  
However, eating unwashed fruit generally wouldn’t make an individual very ill, 
particularly not after just one bite as in this case, and thus the manufacturing 
defect of a toxic substance on a banana peel would fall below the standards of 
ordinary expectations of an average consumer.  Market has breached his 
absolute duty to Child. 
 
P’s injuries must be both actually and proximately caused by D’s breach of duty.  
Actual cause is established when P’s injuries would not have occurred but for the 
defect.  Actual cause here is established, for Child would not have been ill but for 
the toxic substance.  Proximate cause requires that the harm be foreseeable, or 
if there was an intervening force, that the result of the intervening force be 
foreseeable.  In this case Market would argue that the harm was not foreseeable, 
for people do not normally eat the banana peel.  Child would argue that it is 
foreseeable that someone could decide to eat the peel of a banana, perhaps out 
of curiosity, or someone who has never eaten a banana before.  Thus the harm 
caused to Child is foreseeable, and proximate cause is established. 
 



 6

P must suffer damages to recover in strict products liability.  In this case, 
damages occurred when child became very ill after eating the banana peel. 
 
Defenses 
 
Known contributory negligence.  In strict liability, P’s recoveries may be barred if 
P knew of the dangers associated with the product, and yet acted in a negligent 
manner that was below the standard of care set to protect P.  Market would 
argue that P knew that eating a banana peel was not something people usually 
do, and can be assumed that eating the peel may pose dangerous, and thus 
eating the peel can be considered a known negligent act.  Child would argue that 
he was only four years old, and thus did not know of the potential dangers 
associated with eating a banana peel.  Most likely, a four year old would not 
understand the dangers of eating a banana peel, and thus Market’s defense of 
known contributory negligence would probably fail. 
 
Market could also argue that Child’s mother was knowingly contributorily 
negligent because she should have watched Child to make sure Child did not act 
in a dangerous manner.  Mother was distracted with her shopping list and did not 
watch child, but mother should have known of the dangers that could occur from 
not watching Child.  Child would argue that mother cannot possibly watch Child 
at every single moment within the store, and thus was not knowingly 
contributorily negligent.  It is true that a mother cannot have her eye on Child all 
the time, and so Market would probably lose on this defense. 
 
In comparative negligence states, fault between P and Market would be 
apportioned and distributed accordingly.  Any negligence child may have 
conducted for eating the peel will be deducted from her award of damages. 
 
Shopper v. Market 
 
Strict liability for injuries caused by shopping cart 
 
To establish strict product liability, D must owe an absolute duty to prevent a 
foreseeable harm to P, D must breach that duty by providing a defective product, 
and P’s damages must be actually and proximately caused by D’s defective 
product. 
 
D owes an absolute duty to prevent a foreseeable harm to P if D is a commercial 
supplier of the product.  Privity is not required, only that P is a foreseeable user 
of the product.  Market would argue that he is not a commercial supplier of the 
shopping cart, for it only provides shopping carts for shoppers to use while in the 
store.  Market probably isn’t a commercial supplier of the product, and thus 
probably does not owe an absolute duty to Shopper.  Shopper would have to 
bring negligence to recover. 
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Breach of duty is established when the product is defective.  A manufacturing 
defect occurs when a product’s safety falls below the ordinary expectations of an 
average consumer.  Assuming arguendo that Market is a commercial supplier of 
the shopping cart, Market would argue that a sharp edge protruding from a 
shopping cart does not fall below the ordinary expectations of an average 
consumer.  A shopping cart is made of metal, and it would not be unreasonable 
to expect it from having sharp edges.  Shopper would argue that having a sharp 
edge protruding from the cart falls below ordinary expectations.  A sharp edge 
protruding from a cart probably falls below ordinary expectations, for sharp 
protruding metal objects are typically considered dangerous and expected to not 
be present, particularly in a grocery store with lots of people present. 
 
P’s injuries must be both actual and proximately caused by D’s breach of duty.  
Actual cause is established when P’s injuries would not have occurred but for the 
defect.  In this case there were two independent concurrent causes that caused 
an indivisible injury to P.  Both causes are still but for causation of P’s injuries.  In 
this case, actual cause is established, for even though Child’s actions caused 
Shopper to slip, Shopper would not incur an eye injury but for the sharp edge 
protruding from the shopping cart.  Proximate cause requires that the harm be 
foreseeable, or if there is an intervening force, that the result of the intervening 
force be foreseeable.  In this case, Market would argue Shopper’s injury was 
unforeseeable, for slipping on the floor and then having your eye meet an edge 
of the shopping cart is unlikely.  Shopper would argue that it is very foreseeable 
that food items will be spilled onto the ground of a grocery store, and that 
shoppers can potentially slip on the ground and subsequently injure themselves 
on the shopping carts.  Shopper makes a more compelling argument, for food 
items are regularly spilled on the ground. 
 
P must suffer damages to recover in strict products liability.  Shopper suffered a 
severe eye injury. 
 
Defenses 
 
Known contributory negligence.  In strict liability, P’s recoveries may be barred if 
P knew of the dangers associated with the product, and yet acted in a negligent 
manner that was below the standard of care set to protect P.  Shopper did not act 
in a negligent manner knowing of the dangers associated with the product.  
Shopper did not know there was a sharp protruding edge from the shopping cart. 
 
Comparative negligence – In comparative negligence states, fault between P and 
Market would be apportioned and distributed accordingly.  Fault of shopper for 
negligently not watching where he was going could possibly be deducted from 
his award of damages. 
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Polly v. Market 
 
Strict liability for injuries caused by shopping cart 
 
To establish strict product liability, D must owe an absolute duty to prevent a 
foreseeable harm to P, D must breach that duty by providing a defective product, 
and P’s damages must be actually and proximately caused by D’s defective 
product. 
 
Duty – see Shopper v. Market 
 
Breach – see Shopper v. Market 
 
Causation – see Shopper v. Market 
 
Damages – Polly suffered a cut on her arm. 
 
Defenses 
 
A rescuer cannot be found contributorily negligent, nor can he be found to have 
assumed the risk.  No defenses available for Market. 
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Answer B to Question 1 
 

CHILD V. MARKET 
 

Products Liability 
 
A manufacturer or distributor of goods who places into the stream of commerce a 
product which is defective will be held liable for the harm resulting from the use of 
the defective product. 
 
 Privity 
 
Under a leading case McPherson v. Buick, privity is not required.  Therefore, 
Child may assert a claim against Market even though she did not purchase the 
banana. 
 
Thus, Child’s lack of privity does not bar the claim. 
 
 Defect – Design 
 
Here, Child will contend that the product was defective in design because the 
toxic substance was intentionally applied to the banana.  Therefore, the banana 
was made as intended.  However, Market will assert that the cost of not using the 
toxic substance would not outweigh the cost of damage to the banana crop. 
 
Therefore, the court will probably not find a design defect because the alternative 
design is not cost effective. 
 
 Defect – Manufacturing 
 
Here, the product was impliedly made as intended.  Therefore, there can be no 
defect in manufacturing. 
 
 Defect – Warning 
 
The facts do not indicate that Market warned of the use of the toxic substance on 
the banana.  Therefore, Child will argue that Market’s failure to warn of the use of 
the toxic substance made the product defective in warning. 
 
The court will probably find the banana to be defective in warning. 
 
Strict Liability in Tort 
 
A manufacturer or distributor of goods who places into the stream of commerce a 
product which is defective and abnormally dangerous, will be held strictly liable 
for the harm resulting from the use of the defective product. 
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 Distributor 
 
Here, Market is in the business of selling products such as the banana to the 
public and is thus a distributor. 
 
 Stream of Commerce 
 
Here, Market’s selling of the banana to the public in a public store constitutes a 
placing of the product into the stream of commerce. 
 
 Defective 
 
As discussed supra, the banana was not defective in design because the cost of 
the alternative design outweighs the risk of harm.  However, as discussed supra, 
the banana was defective in warning because the banana did not contain any 
warnings of the use of the toxic chemicals on the banana. 
 
Thus, the product was defective in warning. 
 
 Abnormally Dangerous 
 
Here, Child will argue that Market’s failure to warn of the use of toxic chemicals, 
which were sprayed onto the banana by the supplier before delivery, caused the 
product to exceed the reasonable expectation of a consumer.  Furthermore, 
Child became very ill because of her ingestion of the toxic substance on the 
banana.   
 
Therefore, the court is likely to find that the product was abnormally dangerous 
due to the defect in warning. 
 
 Actual Causation 
 
Market will argue that even if they applied a warning, it is unlikely that Child 
would be able to read it or change her actions because of the warning.  However, 
Child will contend that but for the defendant’s failing to place adequate warning 
on the banana, her mother would have paid more attention and possibly 
prevented her from consuming the banana. 
 
Therefore, if the court finds actual causation, they will proceed to proximate 
causation. 
 
 Proximate Causation 
 
Here, Child will argue that because there were no intervening causes of harm, 
Child’s harm was directly caused by Market’s failure to warn, thus making Child’s 
injuries foreseeable.  However, Market will contend that the eating of the entire 
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banana, “peel and all,” was not a foreseeable use of the product.  However, Child 
will argue that someone who did not know the customary way of eating bananas 
might attempt to eat the entire banana; thus the use is foreseeable. 
 
Thus, the court will probably find actual and proximate causation. 
 
 Damages 
 
Here, the Child became very ill as a result of her ingestion of the toxic substance.  
These damages will constitute general damages consisting of the plaintiff’s 
general pain and suffering.  Child may also have suffered special damages in 
medical bills. 
 
Therefore, Child will probably be able to recover from Market on a strict liability in 
tort action absent a defense. 
 
 Defense – Assumption of the Risk 
 
Plaintiff will be barred from recovery for negligence if it can be shown that the 
plaintiff voluntarily encountered a known risk. 
 
Here, Market will contend that Child assumed the risk by eating the banana peel 
which is not normally consumed by consumers.  However, Child will contend that 
because she is only four, and because no facts indicate that child knew of the 
toxic substance, that she did not in fact, nor have the capability of assuming the 
risk of toxic substance on bananas. 
 
Therefore, this defense will fail due to the fact that Child did not know of the risk 
or voluntarily encounter it. 
 
 Defense – Misuse of Product 
 
Market will contend that the eating of the entire banana, “peel and all,” was not a 
foreseeable use of the product.  However, Child will argue that someone who did 
not know of the customary way of eating bananas might attempt to eat the entire 
banana; thus the use is foreseeable. 
 
Thus, if the court finds that the use was foreseeable, misuse of product will 
probably not suffice for a valid defense. 
 

SHOPPER V. MARKET 
 

Strict Liability in Tort – Shopping Cart 
 
Defined supra. 
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Here, Market does not deal with the sale of the shopping carts and is thus not a 
distributor.  Furthermore, the facts do not indicate that Market manufactured the 
carts.  Therefore, Market is not a manufacturer. 
 
Therefore, because there is no liability for non-merchant or non-manufacturer 
defendant in a products liability claim, Shopper will not succeed in an action for 
products liability against Market. 
 
Strict Liability – Restatement 2nd 
 
One who maintains an abnormally dangerous condition or activity on his 
property, or engages in an activity which involves a high risk of harm will be held 
strictly liable for the harm resulting from said dangerous condition or activity even 
though due care was taken to prevent the harm which occurred. 
 
Here, Shopper will argue that the use of the shopping cart was an abnormally 
dangerous activity because of the sharp edge protruding from the shopping cart.  
Furthermore, Shopper will assert that the presence of the shopping cart with the 
protruding edge constituted a dangerous condition. 
 
Furthermore, Shopper will argue that Market’s maintaining of the dangerous 
condition and activity gave rise to their liability.  However, Market will contend 
that because owners of land are not normally held strictly liable for damages on 
their land, Market should not be held strictly liable. 
 
 Actual Causation 
 
But for defendant’s maintaining of said dangerous condition and activity, Shopper 
would not have injured his eye when he slipped on the banana peel. 
 
 Proximate Causation 
 
Market will contend that the banana peel was an intervening cause of harm 
making Shopper’s injuries an indirect result of Market’s maintaining of said 
dangerous conditions.  However, Shopper will assert that it is foreseeable that 
someone would injure their body on the cart, thus making the result foreseeable. 
 
If the court finds actual and proximate causation, it will move to damages. 
 
 Damages 
 
Here, Shopper severely injured his eye.  Therefore, Shopper suffered general 
damages consisting of his general pain and suffering.  Shopper may have also 
suffered damages consisting of his medical bills and lost wages. 
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If the court finds that Market can be held strictly liable for the dangerous 
conditions on the land, the court will probably find the defendant liable for the 
injuries sustained by Shopper absent any applicable defenses. 
 
 Defense – Assumption of Risk 
 
Defined supra. 
 
Here, Market will assert that Shopper assumed the risk that there would be 
slippery surfaces on the floor.  However, no facts indicate that Shopper actually 
knew of the banana’s presence.  Thus, Shopper will argue that he did not know 
of the risk and that, consequently, he did not assume the risk. 
 
This defense will probably not relieve liability. 
 

POLLY V. MARKET 
 
Strict Liability in Tort – Shopping Cart 
 
Defined supra. 
 
Here, Market does not deal with the sale of the shopping carts and is thus not a 
distributor.  Furthermore, the facts do not indicate that Market manufactured the 
carts.  Therefore, Market is not a manufacturer. 
 
Therefore, because there is no liability for non-merchant or non-manufactureer 
defendants in a products liability claim, Shopper will not succeed in an action for 
products liability against Market. 
 
Strict Liability – Restatement 2nd 
 
One who maintains an abnormally dangerous condition or activity on his 
property, or who engages in an activity which involves a high risk of harm will be 
held strictly liable for the harm resulting from said dangerous condition or activity 
even though due care was taken to prevent the harm which occurred. 
 
Here, Polly will argue that the use of the shopping cart was an abnormally 
dangerous activity because of the sharp edge protruding from the shopping cart.  
Furthermore, Polly will assert that the presence of the shopping cart with the 
protruding edge constituted a dangerous condition. 
 
Furthermore, Polly will argue that Market’s maintaining of the dangerous 
condition and activity gave rise to their liability.  However, Market will contend 
that because owners of land are not normally held strictly liable for dangers on 
their land, Market should not be held strictly liable. 
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 Actual Causation 
 
But for defendant’s maintaining of said dangerous condition and activity, Shopper  
would not have injured his eye when he slipped on the banana peel. 
 
 Proximate Causation 
 
Market will contend that the banana peel was an intervening cause of harm 
making Shopper’s injuries an indirect result of Market’s maintaining of said 
dangerous conditions.  However, Polly will assert that it is foreseeable that 
someone would injure their body on the cart, thus making the result foreseeable. 
 
If the court finds actual and proximate causation, it will move to damages. 
 
 Damages 
 
Here, Polly’s arm was seriously cut as a result of her fall.  Therefore, Polly 
suffered general damages consisting of her general pain and suffering.  Polly 
may have also suffered special damages consisting of her medical bills and lost 
wages. 
 
If the court finds that market can be held strictly liable for the dangerous 
conditions on the land, the court probably finds the defendant liable for the 
injuries sustained by Shopper absent any applicable defenses. 
 
 Defense – Assumption of Risk 
 
Defined supra. 
 
Here, Market will assert that Polly assumed the risk of the banana because she 
had just seen Shopper slip on it.  Thus, Market will argue that Polly’s action 
demonstrated an assumption of the risk.  However, no facts indicate that Polly 
actually knew of the banana’s presence.  Thus, Polly will argue that she did not 
know of the risk and that, consequently, she did not assume the risk. 
 
However, Polly will contend that because she was a rescuer, her actions were 
involuntary from a legal perspective.  Thus, Polly will assert that assumption of 
the risk is inapplicable. 
 
The court will most likely not apply assumption of the risk because Polly was a 
rescuer. 
 
 Defense – Firefighters Rule 
 
Where a public servant such as a firefighter or police officer, in the course of his 
duties, is exposed to a danger that would be inherent in his course of work, the 
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public servant will generally be barred from recovery for harm resulting from 
danger inherent in his line of work. 
 
Here, Polly was a police officer.  Thus, Market will contend that under the 
Firefighters Rule, she is barred from recovery for her injuries incurred while 
rescuing someone.  However, the facts indicate that Polly was off duty and doing 
her personal shopping.  Therefore, this rule is inapplicable because Polly’s harm 
did not occur during the course and scope of her work. 
 
Defense will probably not apply. 
  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


