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Question 2 

Alice operates a daycare center in her home from Monday through Friday for 
children from ages 6 months to three years old.  One Friday, she discovered 
some mice in her house and called Bob, an exterminator.  She told Bob that she 
runs the daycare center in her home for very young children and needs to get rid 
of the mice by the following Monday, when the children will return. 

On Saturday, Bob placed small plastic packages of poison pellets in the corners 
of every room in the house.  He explained that the mice would gnaw through the 
plastic packaging to eat the pellets, and then die shortly thereafter.  On each 
package was printed the following warning:   

“DANGER:  THIS PACKAGE CONTAINS POISION, WHICH MAY BE HARMFUL 
TO HUMAN HEALTH IF SWALLOWED!” 

Before leaving Alice‟s house, Bob told her that the mice should ingest the pellets 
by Monday morning and that she could if she wanted to remove what is left of the 
packages before the children arrived. 

On Sunday, Carol came for the first time to clean Alice‟s house.  Carol did not 
know that Alice operated a daycare center in her home.  Carol noticed several 
packages of poison in the corners of the rooms, but cleaned around them. 

Shortly before the children arrived on Monday morning, Alice removed as many 
of the packages of poison as she could find.  Later that day, nine-month-old 
Victor, one of the children in Alice‟s daycare center, was crawling along the floor 
of the living room when he found a package that Alice had missed.  It had 
already been gnawed into by a mouse, and Victor reached in and ate some of 
the pellets.  He became seriously ill.  Medical tests determined that Victor‟s 
illness was caused by his ingestion of the mouse poison. 

Under what theory or theories might Victor‟s parents bring an action for damages 
against Alice, Bob and Carol?  Discuss.   

What defenses, if any, might Alice, Bob and Carol assert, and what is the likely 
result?  Discuss. 
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Answer A to Question 2 
 

VICTOR V. ALICE 
 
NEGLIGENCE 
Negligence is the failure to conform to a standard of care, the breach of which is 
the actual and proximate cause of plaintiff‟s damages. 
 
DUTY 
A duty is owed to all foreseeable plaintiffs.  Foreseeability is determined through 
the Cardozo and Andrews tests.  Under Cardozo, a duty is owed to foreseeable 
plaintiffs in the “zone of danger” whereas, under Andrews, a duty is owed to all. 
 
Under the Cardozo view, Victor is a foreseeable plaintiff because he is [a] child in 
Alice‟s daycare, the zone of danger. 
 
Under the Andrews view, Victor is owed a duty. 
 
Therefore, a duty is owed to Victor by Alice. 
 
STANDARD OF CARE 
The standard of care owed is to act as a reasonably prudent person.  However, 
landowners have a higher duty of care depending on the classification of the 
individual on the landowner‟s land. 
 
 LICENSEE/INVITEE? 
 A licensee is a person invited on the landowner‟s land for a benefit of their 
own whereas an invitee is invited on the landowner‟s land for the benefit of the 
landowner. 
 
 Here, Victor is on Alice‟s land for Alice‟s care, which may constitute Victor 
as a licensee.  However, Alice runs a daycare business to which Victor‟s 
presence is also a benefit to Alice. 
 
 Therefore, Victor is an invitee. 
 
 STANDARD OF CARE OWED TO INVITEE 
 The standard of care owed by a landowner to an invitee is to warn of 
known dangerous defects and make reasonable inspections to discover defects 
that could potentially pose as a dangerous condition. 
 
 Therefore, a standard of care exists. 
 
BREACH OF DUTY 
A breach occurs when defendant‟s conduct falls below the standard of care owed 
to plaintiff. 



14 
 

Here, Alice was aware that poisons were placed in the corner of her home and 
she failed to pick them all up as the facts state that she “picked up only what she 
could find.”  Alice will argue that she took reasonable care in collecting all of the 
poison packets.  Victor‟s parents will argue that Alice could have exercised 
reasonable care by contacting Bob the exterminator to account for all the poison 
packets.  Alice did not exercise reasonable care by warning Victor‟s parents or 
the parents of the other children that poison packets were present in her home to 
fix the mouse problem and the packets were a known dangerous condition.  
Further, if Alice was not sure that she had picked up all of the packets, she had 
knowledge that the packets were placed in the corners of the house and that she 
could have kept Victor and the children away from the corners to avoid potential 
injury. 
 
CAUSATION 
The defendant‟s acts must be the actual and proximate cause of plaintiff‟s 
injuries. 
 

ACTUAL CAUSE (CAUSE IN FACT) 
Actual cause is determined when plaintiff would not have been injured “but 

for” defendant‟s acts. 
 
Here, “but for” Alice‟s failing to pick up all the poison packets, Victor would 

not have been injured. 
 
Therefore, there is actual causation. 
 
PROXIMATE CAUSE (LEGAL CAUSE) 
Proximate cause is determined when the injury to plaintiff was a 

foreseeable result of defendant‟s acts with no intervening causes. 
 
Here, it is foreseeable that if the poison packets were not completely 

collected in a house full of young children that a child could possibly obtain 
possession of them and put the poison in their mouth.  The facts do not indicate 
any intervening causes to break the chain of causation. 

 
Therefore, there is proximate causation. 
 
ATTRACTIVE NUISANCE DOCTRINE 
Under the attractive nuisance doctrine, a landowner is liable for the injury 

of a person on his land if 1) a dangerous condition was present, 2) the landowner 
was aware of the dangerous condition, 3) the landowner was aware of the 
frequency of children on his property, 4) landowner was aware that the children 
on the property would not appreciate the danger because of their incapacity. 
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Here, Alice was aware that the poison packets were placed in her home 
because of her request for the exterminator to kill the mice, which satisfies the 
element of a dangerous condition was present. 

 
Here, Alice was aware that the poison packets were dangerous because 

they were strong enough to kill the mice and the warning on the front that states 
it is “harmful to human health if swallowed.” 

 
Here, Alice operated a child daycare center, which means that she was 

aware that children were frequently on her property. 
 
Here, the children that Alice cared for were between the ages 6 months to 

3 years old, which means that they most likely would not appreciate the danger 
from the presence of a packet that contained poison. 

 
Therefore, Alice is liable under the Attractive Nuisance Doctrine. 
 
DAMAGES 
 
Damages are the physical injuries suffered by the plaintiff. 
 
Here, Victor became seriously ill due to the ingestion of the poison 

packets. 
 
Therefore, the damage element is satisfied. 
 
REMEDIES 
 
Plaintiff is entitled to general and special damages for the injuries caused 

by defendant. 
 
Here, Victor is entitled to medical expenses incurred (special damages) 

and any present and future pain and suffering (general damages). 
 

DEFENSES 
 

CONTRIBUTORY NEGLIGENCE 
A plaintiff is contributorily negligent if his own negligence contributed to his own 
injuries.  If a plaintiff is found contributorily negligent he will be completely barred 
from recovery.   

 
Here, Victor was nine months old and because of his young age he is presumed 
to lack the capacity to be negligent. 

 
Therefore, this defense will fail. 
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COMPARATIVE NEGLIGENCE 
 
A plaintiff is comparatively negligent if his own negligence contributed to his own 
injuries.  In a pure comparative negligence state, a negligent plaintiff may recover 
no matter how high his negligence is in comparison to defendant‟s.  However, in 
a modified negligence state, a negligent plaintiff can only recover if he is 49% 
negligent or less. 
 
Here, Victor was nine months old and because of his young age he is presumed 
to lack the capacity to be negligent. 
 
Therefore, this defense will fail. 
 
ASSUMPTION OF THE RISK 
 
A plaintiff has assumed the risk if he 1) was aware of the dangerous risk, and 2) 
appreciates the dangers of the risk, 3) voluntarily encounters the risk. 
 
Here, Victor was nine months old and because of his young age he is presumed 
to lack the capacity to be negligent. 
 
Therefore, this defense will fail. 
 
JOINT AND SEVERAL LIABILITY 
 
When there exists several negligent persons contributing to the injury sustained 
by plaintiff, each defendant will be held jointly and severally liable for the total 
amount of plaintiff‟s injuries. 
 
Here, Alice will argue that Bob the Exterminator was also negligent (see infra) 
and that he should be held jointly and severally liable for Victor‟s injuries. 
 
CONTRIBUTION 
 
If Alice compensates Victor for the full amount of his damages Alice may see 
contribution from Bob for the damages since Bob‟s negligent act contributed to 
Victor‟s injuries. 
 
VICTOR V. BOB 
 
NEGLIGENCE 
 
DUTY 
 
A duty is owed to all foreseeable plaintiffs. 
 



17 
 

A duty is owed to all foreseeable plaintiffs.  Foreseeability is determined through 
the Cardozo and Andrews tests.  Under Cardozo, a duty is owed to foreseeable 
plaintiffs in the “zone of danger” whereas, under Andrews, a duty is owed to all. 
 
Under the Cardozo view, Victor is a foreseeable plaintiff because he is [a] child in 
Alice‟s daycare, the zone of danger where Bob placed the poison. 
 
Under the Andrews view, Victor is owed a duty. 
 
Therefore, a duty is owed to Victor by Bob. 
 
STANDARD OF CARE 
 
A professional owes a higher standard of care comparable to other professionals 
with similar experience and education in the same localities. 
 
Here, Bob is considered a professional because he is an exterminator in the 
profession of exterminating mice. 
 
Therefore, Bob owes a standard of care in comparison with comparable 
exterminators. 
 
BREACH 
 
See Supra. 
 
Here, Bob breached his duty by not informing Alice of the amount of poison 
packets that he had placed or coming back the following Monday to remove the 
packets himself.  In addition, he informed Alice that she could pick up the poison 
packets “if she wanted,” implying that the packets did not pose an immediate 
danger, since he did not emphasize immediate removal.  Further, Bob knew that 
children are frequently in Alice‟s home because Alice told Bob that she ran a 
daycare for very young children, and for that reason Bob could have placed the 
packets in areas of the home that cannot be accessed by children. 
 
Therefore, Bob breached his duty. 
 
CAUSATION 
 
 ACTUAL CAUSE 
  
 See Supra. 
 
 “BUT FOR” Bob placing the poison packets in the corners of Alice‟s, easily 
accessible to Victor, Victor would not have eaten the pellets and gotten ill. 
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 PROXIMATE CAUSE 
 
 See Supra. 
 
 It is reasonably foreseeable that placing poison packets in an area where 
young children can access them would result in injury. 
 
 INTERVENING CAUSE 
 
 Bob will argue that the hole gnawed by the mouse was an intervening 
cause, but that result was foreseeable and does not break the chain of causation. 
 
 Therefore, Bob is the actual and proximate cause of Victor‟s injuries. 
 
DAMAGES 
 
 Damages are the physical injuries suffered by the plaintiff. 
 
 Here, Victor became seriously ill due to the ingestion of the poison 
packets. 
 
 Therefore, the damage element is satisfied. 
 
 REMEDIES 
 
 Plaintiff is entitled to general and special damages for the injuries caused 
by defendant. 
 
 Here, Victor is entitled to medical expenses incurred (special damages) 
and any present and future pain and suffering (general damages). 
 
DEFENSES 
 
CONTRIBUTORY NEGLIGENCE 
 
A plaintiff is contributorily negligent if his own negligence contributed to his own 
injuries.  If a plaintiff is found contributorily negligent he will be completely barred 
from recovery. 
 
Here, Victor was nine months old and because of his young age he is presumed 
to lack the capacity to be negligent. 
 
Therefore, this defense will fail. 
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COMPARATIVE NEGLIGENCE 
 
A plaintiff is comparatively negligent if his own negligence contributed to his own 
injuries.  In a pure comparative negligence state, a negligent plaintiff may recover 
no matter how high his negligence is in comparison to defendant‟s.  However, in 
a modified negligence state, a negligent plaintiff can only recover if he is 49% 
negligent or less. 
 
Here, Victor was nine months old and because of his young age he is presumed 
to lack the capacity to be negligent. 
 
Therefore, this defense will fail. 
 
ASSUMPTION OF THE RISK 
 
A plaintiff has assumed the risk if he 1) was aware of the dangerous risk, and 2) 
appreciates the dangers of the risk, 3) voluntarily encounters the risk. 
 
Here, Victor was nine months old and because of his young age he is presumed 
to lack the capacity to be negligent. 
 
Therefore, this defense will fail. 
 
JOINT AND SEVERAL LIABILITY 
 
When there exists several negligent persons contributing to the injury sustained 
by plaintiff, each defendant will be held jointly and severally liable for the total 
amount of plaintiff‟s injuries. 
 
Here, Bob will argue that Alice was also negligent (see supra) and that she 
should be held jointly and severally liable for Victor‟s injuries. 
 
CONTRIBUTION 
 
If Bob compensates Victor for the full amount of his damages Bob may seek 
contribution from Alice for the damages since Alice‟s negligent act contributed to 
Victor‟s injuries. 
 
VICTOR V. CAROL 
 
NEGLIGENCE 
 
See Supra. 
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DUTY 
 
See Supra. 
 
Here, Victor is not a foreseeable plaintiff and Carol does not owe Victor a duty 
because the facts state that she had come to Alice‟s house for the first time and 
that she was unaware that the home was used for a daycare.  Although she 
noticed the poisons present in the rooms, Carol will argue that she was there to 
clean the home and that she believed that Alice placed the packets there for a 
purpose unknown to her. 
 
Therefore, no duty is owed. 
 
INDEMNIFICATION 
 
Carol may seek indemnification as she was not liable for the injuries sustained by 
Victor. 
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Answer B to Question 2 
 
VICTOR v. ALICE 
 
Is Alice liable for NEGLIGENCE? 
Negligence is when there is a duty owed and the breach of that duty is the factual 
and proximate cause of plaintiff‟s damages. 
 
DUTY 
One has the duty to act with a standard of reasonable care. 
 
Here, Alice has the duty to make sure the premise of her house is reasonably 
safe as a professional who runs a daycare center, i.e., no poisonous rat pellets 
laying around for children to ingest. 
 
Therefore, Alice has a general duty. 
 
LANDOWNER‟S DUTY 
Landowner has the duty to inspect any discoverable dangers and to fix the 
dangers.   
 
Since this is Alice‟s home, she has the landowner‟s duty to remove all poison 
pellet packages to avoid any harm done. 
 
Therefore, Alice has a duty as a landowner. 
 
DUTY TO AN INVITEE 
One has a duty to their invitee to warn of dangers, inspect any discoverable 
dangers, and to fix the dangers. 
 
Victor is an invitee to Alice‟s home because Victor is there for the purpose of  
Alice‟s supervision.  Therefore, Alice has the duty to warn Victor (and his  
parents) of the poisonous pellet packages that were placed in the house as well 
as to find all the packages remaining and remove all the remaining packages. 
 
Therefore, Alice has a duty to Victor as an invitee. 
 
BREACH OF DUTY 
Breach of duty is when the defendant fails to perform his/her duty of standard of 
reasonable care. 
 
Alice breached her duty because she failed to pick up all the packages of poison 
in her home.  Alice will argue that she did not breach her duty, because she 
picked up all the ones she could find.  However, she did not make an effort to 
know exactly how many packets there were or where all the packets were by 
asking Bob so that she can ensure that she gets all of them. 
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Alice may argue that [sic]. 
 
Therefore, Alice breached her duty. 
 
ATTRACTIVE NUISANCE DOCTRINE 
Under the attractive nuisance doctrine, if the defendant knows that there is 
danger that will potentially attract children, the defendant has the duty to keep 
children away from the danger. 
 
Alice, as a daycare professional for children between 6 months to three years old 
should know that children at young ages tend to put things they find in their 
mouths.  Since poison pellets probably look like candy to children, Alice needs to 
take an extra step of care to make sure there are absolutely no leftover 
poisonous packages laying around and that children get access [to] those 
packages. 
 
FACTUAL CAUSE 
Factual cause is the cause that sets the following acts in motion, withstanding the 
“but for” and “substantial certainty” tests. 
 
“But for” Alice not picking up all of the packages of poisons, Victor would not 
have ingested the poison and become ill.  It is also “substantially certain” that if 
she does not pick up all the poisonous packages that children may think it is okay 
for them to ingest and become ill. 
 
Therefore, Alice is the factual cause. 
 
PROXIMATE CAUSE 
Proximate cause is the factual cause, notwithstanding an unforeseeable 
independent and intervening act. 
 
It is foreseeable that if Alice leaves poisonous rat pellets around her house, in 
which she operates her daycare from, that children may find them and eat them 
and become injured.  Alice may argue that there are intervening causes, such as 
Carol coming to clean her house and not picking up the packages and Bob was 
the one who actually placed the packages around her house. 
 
However, those are not independent intervening causes Carol is only hired to 
clean her house and not to rearrange or remove items from her house and Bob 
was there to place the poison there by Alice‟s request.   
 
Therefore, Alice is the proximate cause. 
 
DAMAGES 
Damages are the injuries and/or other losses that the plaintiff suffered as a result 
of the defendant‟s negligence. 
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Here, due to Alice‟s negligence, Victor became seriously ill from eating the 
pellets. 
 
CONCLUSION TO NEGLIGENCE 
As discussed above, Alice had the duty towards Victor to act with standard of 
reasonable care and the breach of that duty was the factual and proximate cause 
of Victor‟s damages.  Therefore, Alice is liable for negligence. 
 
DEFENSES – CONTRIBUTORY NEGLIGENCE 
Under contributory negligence, if the plaintiff‟s own negligence contributed to his 
injuries, he is barred from recovering for damages against the defendant. 
 
Alice will assert that because Victor was the one who found the package and ate 
the pellets, that Victor is contributorily negligent to his own injuries. 
 
This defense will fail because Victor is only 9 months old and is too young to 
know that the pellets are dangerous and will contribute to his own injuries. 
 
DEFENSE – ASSUMPTION OF RISK 
Under assumption of risk, if the plaintiff knows and appreciated the dangers that 
were involved and participated in the danger anyway, he assumes the risk 
involved. 
 
Alice will assert that Victor should have known that the pellets are dangerous and 
assumed the risk of eating them anyway. 
 
This defense will fail because, as discussed supra, Victor is 9 months old and is 
too young to know and appreciated the dangers involved with ingesting rat 
poison. 
 
VICTOR V. BOB 
 
Is Bob Liable For NEGLIGENCE? 
Negligence as defined supra. 
 
DUTY 
 
Duty as defined supra. 
 
Bob has the duty to ensure that his customers (i.e., Alice) is aware that the pellet 
packages must be picked up or else because it is harmful to someone who 
ingests it.  He also has the duty to make sure that the packages are discarded 
properly because he is in the business as an exterminator and should know that 
if packages are not discarded properly that it is harmful to someone who ingests 
it. 
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Therefore, Bob has a duty. 
 
BREACH OF DUTY 
 
Breach of duty as defined supra. 
 
Bob breached his duty because he did not emphasize the need to ensure all 
remaining packages are removed before the children arrived. 
 
Bob will argue that he told Alice that she could remove the packages from the 
premises and also that on each of the packages there is a warning sign printed 
on it about how it is harmful to humans if swallowed.  However, as evidenced by 
the facts, he only told Alice that the mice should ingest the pellets by Monday 
morning and if she wanted to remove the remaining packages, he is not 
informing Alice the importance of removing the packages and also by saying “if”, 
he gave her an option to choose whether or not to remove the packages, thus 
implying that the packages may not be that dangerous. 
 
Therefore, Bob has breached his duty. 
 
FACTUAL CAUSE 
 
Factual cause as defined in supra. 
 
“But for” Bob not requiring and emphasizing to Alice to pick up all the packages, 
Alice would have ensured to pick up all the packages.  Since Alice did not pick up 
all the packages, Victor ingested the pellets.  Also, it [is] “substantially certain” 
that if all the packages are not picked up, that someone may get hurt from 
ingesting the poison. 
 
PROXIMATE CAUSE 
 
Proximate cause as defined above. 
 
Here, it is foreseeable that if Bob did not either return to pick up all the packages 
or instruct Alice that she must pick up all the packages, it is foreseeable that 
young children can be hurt by ingesting it since Bob knew Alice ran a daycare 
center in her home for very young children. 
 
Bob will argue that Alice is the independent intervening cause because she 
should have picked up all of the packages, and if she did, Victor would not have 
been hurt.  However, as discussed above, Bob should have emphasized and 
required that Alice pick up all the packages, instead of giving her an option to do 
so.  Therefore, Alice is not an independent and intervening cause and thus not 
breaking the chain of causation. 
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Therefore, Bob is the proximate cause. 
 
DAMAGES 
 
Damages discussed and defined supra. 
 
CONCLUSION TO NEGLIGENCE 
As discussed above, Bob had the duty towards Victor to act with [a] standard of 
reasonable care and the breach of that duty was the factual and proximate cause 
of Victor‟s damages.   
 
Therefore, Alice is liable for negligence. 
 
DEFENSES – CONTRIBUTORY NEGLIGENCE 
 
Defined and discussed above. 
 
This defense will fail for Bob as well for the same reasons it will fail for Alice. 
 
DEFENSE – ASSUMPTION OF RISK 
 
Defined and discussed above. 
 
This defense will fail for Bob as well for the same reasons it will fail for Alice. 
 
VICTOR V. CAROL 
 
Is Carol Liable for NEGLIGENCE 
 
Negligence as defined supra. 
 
DUTY 
 
Duty as defined supra. 
 
Carol is hired by Alice to clean Alice‟s house.  Carol has the duty to clean Alice‟s 
house with [the] duty of a professional and ensure that after the cleaning of the 
house that there are no dangers that she left behind. 
 
Carol does not have the duty to make sure she removes any dangerous items 
from Alice‟s home (i.e., the rat poison) that Carol, herself, did not place there.  
Victor will argue that she does have a duty because she saw the packages and 
cleaned around them.  However, there are no facts that indicate that she knew 
what those packages were when she was cleaning. 
 
Therefore, it will depend on what the court finds whether Carol has a duty or not. 
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BREACH OF DUTY 
 
Breach of duty as defined supra. 
 
If the courts do find that Carol had a duty towards Victor, Victor will argue that 
Carol breached her duty because she didn‟t pick up the packages when she saw 
them. 
 
Therefore, Carol has breached her duty. 
 
FACTUAL CAUSE 
 
Factual cause as defined supra. 
 
“But for” Carol not picking up the packages of poison, Victor would not have had 
a chance to ingest it.  It is also substantially certain that if poison is ingested by 
someone, they can become injured. 
 
PROXIMATE CAUSE 
 
Proximate cause as defined above. 
 
Under Judge Cardozo‟s proximate cause, defendant is only liable for damages 
caused to plaintiffs within the foreseeable zone of danger.  Carol will argue that 
Victor is not within the foreseeable zone of danger because she had no 
knowledge that Alice operated a daycare facility. 
 
Under Judge Andrews‟ proximate cause, defendant is liable for damages caused 
to all plaintiffs.  Victor will argue that under Judge Andrews‟ proximate cause, 
Carol is the proximate cause. 
 
Depending if the court follows Judge Cardozo or Judge Andrews, Carol may still 
be considered the proximate cause. 
 
DAMAGES 
 
Damages discussed and defined supra. 
 
CONCLUSION TO NEGLIGENCE 
 
As discussed above, Carol had the duty towards Victor to act with [a] standard of 
reasonable care but the breach of the duty may only be the factual cause and not 
also the proximate cause of Victor‟s damages.  Carol may or may not be found 
negligent. 
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DEFENSES – CONTRIBUTORY NEGLIGENCE 
 
Defined and discussed above. 
 
If Carol is found to be negligent, this defense will fail for Carol as well for the 
same reasons it will for Alice and Bob. 
 
DEFENSE – ASSUMPTION OF RISK 
 
Defined and discussed above. 
 
If Carol is found to be negligent, this defense will fail for Carol as well for the 
same reasons it will fail for Alice and Bob. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


