
 
 

 

  

              
             

              
                  

                     
               

              
       

 
              

              
             

              
            

     
 

                
             

                 
    

 
               

   
 

                
    

  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Question 1
 

Darby organized a political rally attended by approximately 1,000 people in support of a 
candidate challenging the incumbent in the upcoming mayoral election. Sheila, the wife 
of the challenging candidate, was the main speaker. When Darby introduced Sheila, he 
described her as a “. . .kind woman of the people.” In his introduction he also referred 
to Patty, the wife of the current mayor, as “. . . a snob, who is so cutthroat that she said 
very nasty things about her closest friend when that friend applied for membership to an 
exclusive private women’s club of which Patty is a member.” Darby’s statements were 
reported in the print and television media. 

Darby had heard this information about Patty from a notorious local gossip and the 
information was largely false. In fact, when Patty’s friend was rejected for club 
membership, Patty was one of her staunchest supporters in the application process. 
Darby’s statement put a strain on Patty’s relationship with her friend who, upon hearing 
of Darby’s comments, cancelled an upcoming lunch she and Patty had scheduled 
several weeks before the rally. 

At the time Darby spoke at the rally, Patty had not been involved publicly in her 
husband’s campaign or political activities. Two days before the rally, Patty appeared 
with her husband in public for the first time when she learned that Sheila was going to 
speak at the rally. 

1. Under what theory, or theories, if any, might Patty bring an action against 
Darby? Discuss. 

2. What defense or defenses, if any, might Darby assert, and what is the likely 
result? Discuss. 
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Answer A to Question 1
 

PATTY V. DARBY
 

DEFAMATION 

Defamation is a false and defamatory statement published to third persons, understood 

by those third persons as relating to Plaintiff, which actually and proximately causes 

damage to Plaintiff’s reputation. 

FALSITY: Darby stated that Patty was a “snob,” that she said “nasty things” 

about her friend when her friend applied for membership in a club. 

OPINION: Darby’s statement that Patty was a snob was his own opinion. 

It does not relate to a factual matter. 

FACT: Darby’s statement about Patty’s interfering with her friend’s 

application for the club is false because it relates to an event that did not actually occur. 

Darby may state that he heard the information from someone else 

and was merely republishing it. However, because the person he heard this information 

from was a “notorious gossip,” Darby will be found to have known that it was at least 

highly possible that the information was not accurate. 

DEFAMATORY: Darby stated that Patty had actively interfered with a friend’s 

club membership by saying “nasty things” and was snobby. These statements would be 

understood by anyone to be tending to lower the reputation of the one to whom they 

referred. Therefore the statements are defamatory. 

PUBLISHED TO THIRD PERSONS: Darby’s statements were made in front of 

an audience of 1,000 people. Therefore they were published. 
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UNDERSTOOD TO BE ABOUT PLAINTIFF: The people at the rally understood 

that Darby was speaking of Patty the Mayor’s wife. Therefore his comments could not 

be understood to be about another woman named Patty, but only about this particular 

woman. 

CAUSATION: But for Darby’s statements to the people at the rally, Patty would 

not have suffered the loss in reputation that she suffered. Furthermore, it was 

foreseeable that making these defamatory statements in the public arena would cause a 

substantial number of people to believe the statements and therefore that the Plaintiff’s 

reputation would be lowered in the estimation of a sizable portion of the attendees. 

DAMAGE TO REPUTATION: Patty’s reputation was at least lowered in the 

estimation of the friend whose club membership she had actually supported. Because 

this friend had been rejected for membership and because she now believed that Patty 

was the result of that rejection, Friend cancelled her lunch with Patty. 

The courts will see even the loss of a gratuity, such as a lunch, as damages in 

relation to defamation. Therefore Patty has suffered sufficient loss of reputation for 

defamation to lie. 

LIABILITY FOR REPUBLICATION 

The original tortfeasor will be liable for all the damage caused by republishers. 

Here, Darby’s statements were republished by the print and television media. Because 

these media have substantial viewers and readers, Patty’s damages will be seen to 

have been aggravated by the republication. Patty’s damages can be assessed by 

means of polls or other measures. 

Darby will be liable for all damages subsequently proven by Patty to have been 

sustained by her as a result of the republications. 
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DEFENSES TO DEFAMATION 

Constitutional Defenses 

Public Figure: 

Darby will argue that Patty was a public figure because she was the mayor’s wife 

and this was an election year. Darby will state that because Patty was a public figure, 

he should only be held liable if his statements were made with actual malice, that is, 

intentionally or in reckless disregard of the truth. 

The court may determine that Patty’s status as the mayor’s wife is one of public 

figure. However, because Darby’s information came from a “notorious gossip,” the 

court will likely find that Darby should have known that the information was probably 

false. It is likely that he will be found to have acted at least recklessly in relation to the 

truth of the statements he made. Therefore, this defense will not be applicable. 

Private Figure in Public Matter 

Patty will argue that she was not a public figure, that her husband handled the 

mayoral duties without her, and that she led a quiet life unrelated to her husband’s job. 

However, because she had joined her husband at a political rally two days before the 

rally at which Darby spoke, the court may find that she had assumed the status of a 

private figure in a public matter in relation to the current election. 

If the court finds that Patty is a private figure in a public matter, Darby will state 

that his statements relating to Patty’s alleged treatment of her friend are within the 

scope of public interest in the election of a mayor. Patty will argue that Darby exceeded 

the limits of Gertz in that his false, defamatory statements were made at least 

negligently, most likely recklessly, and perhaps even intentionally. 

This defense will not work. 
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Darby will be liable for defamation. 

Damages: 

Special Damages: Patty lost the lunch she was going to have with her friend. 

General Damages: Because Patty can prove special damages, she can recover for 

mental suffering and loss of reputation in the community. She will recover from Darby 

for all losses sustained through the subsequent republication by the print and television 

media as well. 

Punitive Damages: Patty will probably be able to prove that Darby’s statements were 

made maliciously. Therefore punitive damages will be available. 

INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS 

Conduct of an extreme and outrageous nature that intentionally or recklessly causes 

severe emotional distress to Plaintiff. 

Darby accused Patty of saying nasty things about her friend. His statements were 

made in front of 1,000 people. Having such a statement made about one in front of 

such a large group could be found to be extreme and outrageous. Furthermore, Darby 

made his statements intentionally. Darby will argue that words alone are insufficient to 

support IIED, but Patty will counter that the statements were so outrageous that they 

were certain to cause emotional distress, especially when made in front of such a large 

group of people. 

Patty will have to prove that she suffered severe emotional distress because of the loss 

of her friend or other embarrassment. If she does prove severe emotional distress, the 

court may find Darby liable for IIED. 
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Defenses: 

Darby will argue that his conduct was not extreme, or that it was uttered as an opinion. 

However, if the court finds it extreme and outrageous and that Patty suffered severe 

emotional distress, this will not be a good defense. 

INTENTIONAL INTERFERENCE WITH PROSPECTIVE BUSINESS ADVANTAGE 

Defendant intentionally interferes with Plaintiff’s prospective business advantage. 

Here, Darby made the statements about Patty in an intentional effort to induce the local 

voters to vote against Patty’s husband for mayor. Thus, because the business 

advantage in view is that of Patty’s husband, rather than Patty, it is unlikely that Darby 

would be liable for intentional interference with prospective business advantage. 
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Answer B to Question 1
 

I. Patty v. Darby 

Defamation. Patty may assert a claim against Darby for defamation.
 

Defamation is a defamatory statement concerning the plaintiff, published to a third party,
 

causing reputational harm.
 

Defamatory Statement. A defamatory statement is a false statement adversely 

affecting the reputation of the plaintiff in the eyes of a respectable minority of the 

community. Here, Darby referred to Patty as “a snob, who is so cutthroat that she said 

very nasty things about her closest friend when that friend applied for membership to an 

exclusive private women’s club of which Patty is a member.” This statement was 

“largely false,“ as Patty had been one of her friend’s staunchest supporters in the 

application process. It adversely affected Patty’s reputation because it put a strain on 

her relationship with her friend, who believed the false statement upon hearing Darby’s 

statements. Therefore the statement was defamatory. 

Of and concerning plaintiff. The Plaintiff must be understood to be the subject of the 

defamatory statement, either by intrinsic or extrinsic evidence. Here, Darby referred to 

Patty, the wife of the current mayor, in his introduction of Sheila. It clearly identified 

Patty by name, and it is therefore of and concerning the plaintiff. 

Published to a third party. The defamatory statement must have been communicated 

to a third party, either intentionally or negligently, and it must have been understood by 

the third party. Here, Darby made the statement at a political rally attended by 

approximately 1,000 people, and it was also reported in the print and television media. 

Darby knew that people would hear his statements, and desired that they hear them, as 

he was trying to challenge the incumbent during the mayoral election by speaking 

negatively about the current mayor’s wife. He must have also known that the media 
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would be present, and would report what he said. There was clearly an intentional 

publication. 

Constitutional Limitations. The level of fault needed to establish defamation depends 

on the status of the plaintiff and the defendant. Here, Darby is a non-media defendant. 

If Patty is a public figure, then it must be shown that Darby acted with malice. If Patty is 

a private figure, and the matter is a public concern, then it must be shown that Darby 

acted with malice. If Patty is a private figure, and the matter is a private concern, then it 

must only be shown that Darby was negligent. Here, Patty had not been publicly 

involved in her husband’s campaign or public activities. This would make her a private 

figure. However, she had appeared in public for the first time two days before the rally. 

As she made her appearance when she learned that the wife of the challenging 

candidate would appear, then Patty’s appearance was made in connection with her 

husband’s campaign, making it a matter of public concern. Therefore, Darby would 

need to have acted with malice. 

Malice. Malice is knowledge of the falsity of the statement or reckless disregard to the 

truth. Here, Darby heard the information about Patty’s nasty statements about her 

friend from a notorious local gossip. This was not a reliable source of information, and 

the probability that the information was false was very high. Darby would have needed 

to verify the truth of the information. The facts don’t indicate that he did, and therefore 

he acted with reckless disregard for the truth. Therefore, Darby acted with the requisite 

malice. 

Damages. 

Slander. Slander is a defamatory statement which is spoken. Here, as stated above, 

Darby’s statements were spoken. Where there is slander, then the plaintiff needs to 

prove special damages, or pecuniary losses. Pecuniary losses are monetary, such as 

loss of income or loss of an expected gift. Here, Patty’s relationship with her friend was 

strained as a result of the defamation, and her friend cancelled an upcoming lunch 
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which had been scheduled weeks before the rally. This is not sufficient to establish that 

Patty suffered any monetary losses. Patty would not be able to recover absent a 

showing of such losses. However, where a defendant has acted with malice, then 

special damages are presumed. Here, as established above, Darby acted with malice, 

and therefore Patty could recover for the harm suffered. 

Defenses. Darby may not be held liable if he can establish a defense. 

Absolute privilege. One who makes a defamatory statement during the course of a 

political campaign is privileged as long as they did not act with intent. Here, Darby 

acted with intent, and therefore would not avail of the privilege. 

Invasion of Privacy. Patty may also assert a claim against Darby for one of the 

invasion of privacy torts. Here, she may assert a claim for false light. 

False light. False light is the intentional falsifying of a plaintiff’s beliefs or actions, 

which would be highly offensive to a reasonable person, and which is widely published. 

Here, as discussed under defamation, Darby intentionally made a false statement about 

Patty. The statement falsely reported on an action which Patty did not do – said nasty 

things about her friend. It was widely published, as it was reported in the print and 

television media. Such a statement would be highly offensive to a reasonable person 

because it was damaging to a personal relationship. Therefore Darby would be liable 

for false light. 

Defenses. There are no applicable defenses. 
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