
 
 

 

  

                
              
                 

              
               

               
       

 
               

                
                 

                 
               

               
   

 
                  
              
                

                  
               

 
                 

                  
                 

                
 

        
 

               
 

 
                

 
 

                
 

 
               

   
  
 
 
 

Question 4
 

Billy, a minor, was suspended from school for throwing an eraser at his teacher. The 
school principal told Billy’s parents that, in the opinion of the school psychologist, Billy 
should be admitted to a facility where he could be treated for his anger problem. The 
principal gave the parents a copy of the psychologist’s report, which stated that there 
was a 90% certainty that Billy would hurt someone if he did not receive proper 
treatment. Billy’s parents admitted they had known about his anger problem for about a 
year, but had done nothing about it. 

Billy’s parents ignored the principal’s advice and instead sent him to stay with his uncle 
Dan during the suspension from school. On the first day at his uncle’s house Billy 
began playing an electric guitar so loudly it could be heard a block away. Paul, a 
neighbor, worked as a therapist out of a home he rented near Dan. Paul called Dan 
and complained that the loud music was interfering with the therapy session of one of 
Paul’s patients. Dan apologized and immediately had Billy lower the sound on his guitar 
amplifier. 

Later that day, before Dan went out, he told Billy to continue to keep the volume of the 
music down because of Paul’s complaint. After Dan left, however, Billy once again 
began to play the guitar very loudly. Paul immediately went to Dan’s house to complain 
about the music. Paul told Billy that if he did not turn down the music volume, Paul 
would call the police. Billy told Paul to mind his own business. 

As Paul began to walk back home, Billy yelled to Paul: “If you ever complain about my 
music again I will make you pay!” When Paul did not respond, Billy threw a large rock 
at Paul. The rock missed Paul but hit Penny, who was walking by. Penny suffered 
severe injuries as a result of being hit in the head by the rock Billy threw. 

Billy did not play his guitar loudly again. 

1. Under what theory or theories, if any, might Paul bring an action against Dan? 
Discuss. 

2. Under what theory or theories, if any, might Paul bring an action against Billy? 
Discuss. 

3. Under what theory or theories, if any, might Penny bring an action against Billy? 
Discuss. 

4. Under what theory or theories, if any, might Penny bring an action against Billy’s 
parents? Discuss. 
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Answer A to Question 4
 

PAUL V DAN 

PRIVATE NUISANCE 

Substantial, unreasonable interference with the use and enjoyment of plaintiff’s
 

property.
 

SUBSTANTIAL
 

Must be inconvenient, annoying to a reasonable person.
 

Extreme sensitivity would not account.
 

Here, facts tell us that Paul, who was Dan’s neighbor, “worked as a therapist out of a
 

home he rented near Dan.” Facts also tell us that loud music was “interfering with the
 

therapy session of one of Paul’s patients.” And facts also tell us Billy “began playing an
 

electric guitar so loudly it could be heard a block away.” This certainly would be
 

inconvenient and annoying to a reasonable person who is trying to work or enjoy the
 

use of his property.
 

UNREASONABLE
 

There will be a balancing act when court will take into account the neighborhood, area,
 

and some factors that it would constitute unreasonable.
 

Here, the fact that the loud music would have been heard a block away would constitute
 

an unreasonable and substantial interference with not only the ones who are trying to
 

work such as Paul but also for people who are just trying to enjoy their property.
 

Therefore, Paul has a valid claim of Private nuisance.
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REMEDIES
 

Facts tell us that after Paul called Dan he asked Billy to turn the volume down.
 

However, it continued again. Paul goes to Dan’s house to complain about the music.
 

When it continues he uses abatement. If it continues in future Paul can bring action for
 

injunction, can show actual damages if he suffers one.
 

Public nuisance
 

Unreasonable interference with the health and safety and property rights of the public.
 

Plaintiff must show that he suffered special damages not suffered by the public at large
 

to be able to recover under this theory.
 

Here, there are no facts indicating that Paul suffered special damages; therefore, this
 

claim will fail.
 

NEGLIGENCE
 

A duty to conform to a standard of conduct that is breached by the defendant and the
 

breach is actual and proximate cause of the plaintiff’s damages.
 

Only foreseeable plaintiffs are owed duty of care.
 

Here, Paul was clearly a foreseeable plaintiff because he was Dan’s neighbor and the
 

loud music was interfering with his work and enjoyment of his property.
 

STANDARD OF CONDUCT
 

CONTROL OF A THIRD PERSON
 

When one has the right, duty and the authority to control a conduct of a third person
 

when it is known that person is in need for such control or supervision.
 

47
 



 
 

 

               

               

               

            

 

               

               

                 

    

 

 

        

 

                

               

          

 

    

            

      

 

                 

     

 

              

                 

              

  

 

          

 

Here, based on the facts that Billy’s parents “ignored the principal’s advice to take him
 

to a psychologist to manage his anger problems” and sent him to Uncle Dan indicates
 

that they did not tell Dan about Billy’s anger and aggression issues; therefore he won’t
 

be liable for breaching his duty of control of a 3rd person.
 

However, he had a duty to act as a reasonable prudent person. When neighbor
 

complained and Billy turned it down Dan should have inferred that when Billy is home
 

alone he would most probably turn the volume up again. And he should have not left
 

him alone at home.
 

Breach.
 

When person’s conduct falls below standard of care.
 

Here one would argue that Dan should have not left Billy alone at home, and would
 

have been reasonable to suspect that if he was playing guitar loudly once in his
 

presence he would continue doing it when he is alone.
 

ACTUAL AND PROXIMATE CAUSE
 

When there [are] no interfering factors between defendant’s acts and plaintiff’s damages
 

then defendant is the actual cause.
 

It can be said but for Dan leaving Billy home alone Paul would not have [and] Penny
 

would not have suffered damages.
 

However, there was an interfering factor when Paul came to Dan’s house to complain
 

about loud music and that is when Billy threw a rock at him. However, this was
 

foreseeable that someone would come to complain [a] second time when the issue was
 

not resolved.
 

Therefore, Paul may be indirect proximate cause of Penny’s damages.
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However, there are no facts indicating that Dan knew in any way that Billy needs special
 

attention and that if court finds that leaving Billy home alone was not unreasonable then
 

Dan won’t be liable for negligence.
 

PAUL V BILLY.
 

PRIVATE NUISANCE DEFINED SUPRA
 

ASSAULT
 

Act by defendant that causes apprehension in immediately receiving a battery.
 

Here, when Paul went to Dan’s house to complain Billy opened the door and when Paul
 

told him to “turn the music down” he told Paul mind your own business. These words
 

are not sufficient to cause apprehension in someone because they, as facts show, were
 

not coupled with actions or in any way threatening to [a] reasonable person; however,
 

afterwards Billy yelled “If you ever complain about my music again I will make you pay.”
 

This again is insufficient to cause apprehension because it is not an immediate threat
 

but future. Facts further indicate that when Paul did not respond Billy threw a large rock
 

at him, [and] “the rock missed Paul.” There are no indications whatsoever that Paul
 

even saw the rock coming or was put in apprehension of receiving immediate battery in
 

any way.
 

Therefore, the claim for assault will fail.
 

BATTERY
 

Act by the defendant that intentionally causes harmful and offensive contact with
 

plaintiff’s person.
 

Act must be a volitional act. Here Billy voluntarily took the rock and threw it to Paul with
 

the intent to hit him – which constitutes an offensive contact. However, here Paul did
 

not suffer a harmful or offensive contact. Rock missed him and hit Penny.
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Therefore, the claim of battery for Paul would fail. 

PENNY V BILLY 

TRANSFERRED INTENT 

When Defendant intends to commit one tort on a same person but instead commits 

another tort to the same person or a different person, transferred intent doctrine will 

apply. 

The only time that transferred intent doctrine will not apply is for intentional infliction of 

emotional distress (IIED) and Conversion. 

Here, facts tell us that Billy threw the rock intending to hit Paul (commit an intentional 

tort of battery on Paul) but it missed him and hit Penny “who was walking by” and Penny 

“suffered injuries as a result of being hit in the head by the rock that Billy threw.” 

Doctrine of transferred intent applies here. And Penny can recover under Battery. 

BATTERY 

Act by the defendant that intentionally causes harmful and offensive contact with 

plaintiff’s person. 

Here, Billy committed a battery on Penny and facts tell us that [she] “suffered injuries as 

a result of being hit in the head by the rock that Billy threw.” This was a harmful and 

offensive contact with Penny’s person – her head was injured as a result. 

REMEDIES 

Penny may recover from Billy reasonable value of her medical expenses, lost earnings 

[and] she may also recover punitive damages if she shows that Billy’s act was willful 

and wanton. 
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PENNY V BILLY’s PARENTS
 

VICARIOUS LIABILITY
 

Parents are not liable for the intentional torts of their children unless >>>>
 

They have a duty and authority to control a child and know that child needs controlling.
 

In some states parents are liable for the torts of their children up to certain dollar
 

amounts.
 

NEGLIGENCE
 

DEFINED SUPRA
 

FORESEEABLE PLAINTIFF
 

Patty here was a foreseeable plaintiff.
 

Under Cordoza, anyone who is within a zone of danger is a foreseeable plaintiff.
 

Here Patty was clearly in the zone of danger “walking by” Paul when rock hit her.
 

STANDARD OF CONDUCT
 

CONTROL OF A THIRD PERSON
 

When one has the right, duty and the authority to control a conduct of a third person 

when it is known that person is in need for such control or supervision. 

Here, based on the facts that Billy’s parents knew about his aggressive, violent 

behavior. Facts tell us that he was suspended from school for throwing [an] eraser at 
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teachers, school principal “told Billy’s parents the option of school psychologist that Billy 

should be admitted to a facility” and the psych. report showed that there is 90% certainly 

that he would hurt someone if he did not receive proper treatment. However, Billy 

parents ignored that fact. 

Therefore, they have breached their duty to control Billy knowing he is in great need for 

control and treatment, that he has dangerous propensities of behavior. 

BREACH 

When conduct falls below a standard of care. Knowing he is in great need for control 

and treatment that he has dangerous propensities of behavior. Billy’s parents ignored 

that fact. Thus breached their duty. 

BREACH 

ACTUAL PROXIMATE CAUSE 

DEFINED SUPRA 

But for Billy’s parents’ negligence Patty would not have suffered damages as when and 

how she did. 

Damages. 

Facts show that rock injured Patty’s head; thus, she suffered damages. 
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Answer B to Question 4
 

Paul v. Dan 

Paul may be able to bring a private nuisance action against Dan. 

A private nuisance occurs where an action undertaken or continuing activity by a 

defendant causes a plaintiff to suffer damages which result from the use and enjoyment 

of land which he owns, leases, or otherwise possesses and occupies. 

Here, Paul “worked as a therapist out of his home” and the loud guitar music which 

emanated from Dan’s home “was interfering with the therapy session of one of Paul’s 

patients.” 

Not only is the music probably annoying, but it is affecting Paul’s work and impairing his 

professional capacity as a therapist. 

So there is a noise for which Paul is responsible because it is coming from his house, 

caused by his nephew whom he is supervising, which is resulting in Paul’s use and 

enjoyment of his land. The noise occurred once, and Paul sought to remedy the 

situation on his own; it happened again, and he again attempted to stop it on his own. 

Paul could now seek injunctive relief and other remedies if he lost business as a result 

of the incidents. 

A nuisance action brought by Paul against Dan would likely stand. 

Paul v. Billy 

Paul could bring an action against Billy for nuisance (see above), if liability was not 

attributable to Paul, who is acting as his guardian during the incident. 
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If Paul, after having heard Billy’s threat the he would “make [Paul] pay!” was aware and 

apprehensive of immediate and offensive contact, he could bring a tort action for 

assault. 

Assault is an intentional act which causes another to be reasonably apprehensive of 

immediate battery (harmful or offensive contact). 

Billy’s threat would not amount to assault. 

Billy threw a stone which missed Paul. If Paul had been aware of the airborne rock as it 

approached him and was apprehensive, he would be able to bring an action for assault. 

However the facts do not state that Paul was aware of the rock or that it had even been 

hurled in his direction; further the facts are totally silent as to whether he was 

apprehensive of the thrown stone or feared that it might strike him. 

Paul would have a nuisance cause of action but not other causes of action against Billy. 

Penny v. Billy 

Billy threw a stone which “missed Paul (his intended target) but hit Penny.” 

Under the new theory of transferred intent where one intends an act to cause an injury 

to one person and actually causes an injury to another, they are liable to the injured 

party whether or not they contemplated the risk of harming that person. 

“Billy threw a large rock at Paul.” 

Such an act would be a battery if it were successfully carried through. 

A battery is an intentional act which results in harmful or offensive contact on another. 
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An act is intentional if it is undertaken with the desire or belief with substantial certainty 

that harmful or offensive contact would occur. 

Here, Billy threw a large rock “at Paul.” Clearly by sending a rock in the direction of 

another would demonstrate intent. Billy desired or believed with substantial certainty 

that Paul would experience harmful or offensive contact as a result of throwing the rock. 

Because Penny suffered damages as a result of Billy’s action, which was undertaken 

with tortious intent, she would have a cause of action under the theory of transferred 

intent. Here the formation of the theory would be different (plaintiff, same tort, because 

Billy intended to commit a battery against Paul and committed a battery against Paul 

and committed a battery against Penny.) 

Penny would have a cause of action against Billy for battery under the theory of 

transferred intent. 

Penny v. Billy’s parents. 

Penny would have a negligence cause of action against Billy’s parents if she could 

show that through the exercise of reasonable care, they could have prevented her 

injuries. 

Negligence requires that the defendant have a duty, that the duty is breached and the 

breach is the actual and proximate cause of the damages which are the basis for the 

claim. 

Here, Billy’s parents were informed that “there was a 90% certainty that Billy would hurt 

someone if he did not receive proper treatment.” They had knowledge of the risk which 

Billy posed to others. Further, “Billy’s parents admitted they had known about his anger 

problem for about a year, but had done nothing about it.” 
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Because Billy’s parents had knowledge of their son’s dangerous proclivities, they had a 

duty to exercise reasonable care to prevent others from being harmed by him. 

Under Cardozo’s ruling in Palsgraff, a duty is owed to all those that are in the zone of 

danger. Here the zone of danger would extend to encompass anyone within a 

reasonable proximity to Billy. Wherever Billy goes the zone of danger goes and all 

those that are near him when his anger is unleashed are foreseeable plaintiffs. 

Under Andrews where there is a duty to one there is a duty to all. Meaning that where a 

duty breached to one to whom it is owed and damage somehow results to others, there 

is liability. So if one claimed that the parents had a duty to Billy alone, and that duty 

was to help him with his anger problem and breach of that duty resulted in injuries to 

others, then there would be liability. 

According to Learned Hand’s algebra, which is found in the Wagon Mound cases, 

where the gravity of harm multiplied by the possibility that it might occur outweighs the 

expense and effort of preventing that harm, then there is a duty, and where that harm is 

not prevented there has been negligence. 

Here the parents were told that there was a 90% certainty that someone would be 

harmed. So while the degree of harm is unknown, the likelihood of it occurring is so 

extreme that there can be no question but that there was a duty owed to Billy and to the 

general public to mitigate the hazards which were posed by Billy’s anger problem. 

THERE WAS A DUTY 

Was that duty breached?
 

Billy’s parents knew about the problem and “had done nothing about it.” They also
 

ignored the advice of the principal to admit Billy to “a facility where he could be treated.”
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Billy’s parents failed to mitigate a hazard of which they were aware and “ignored the 

principal’s advice and instead sent him to stay with his uncle.” 

The facts to not give any evidence that the parents warned Dan of Billy’s dangerous 

characteristics. 

There was a breach of duty because they did not take action to limit the risks of which 

they were aware. 

Was the breach the actual cause of Penny’s injuries? 

But for Billy parents failing to remedy or make any effort to remedy the dangerous 

condition of which they were aware, Penny would not have been injured. 

Billy, rather than being in a “facility” was at his uncle’s house. Billy was a known danger 

because a psychologist informed the parents that there was “a 90% certainty that Billy 

would hurt someone” and no action was taken. Their failure to act where they had a 

duty to act to prevent harm to others was breached and Penny was injured as a direct 

result of the harm. 

WAS THEIR BREACH OF DUTY THE PROXIMATE CAUSE OF PENNY’S INJURIES? 

Billy’s parents had notice of the danger, and had known about it long before they 

received notice and did not act. From that failure to act flows a chain of events which is 

uninterrupted by any supervening cause to Penny’s injuries. 

It may be argued that Dan was negligent in leaving Billy unattended, but the facts do not 

state that he was ever informed of the danger that Billy posed. If Dan did know of the 

harm Billy posed he probably never would have agreed to take care of him during the 

suspension. 
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Billy’s parents could have prevented the harm and did not. Any and all harm would 

have been foreseeable and action was not taken and damage resulted. 

Billy’s parent’s negligence was the proximate cause of the damages which resulted. 
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