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Question 4 

 

Delicious, Inc. manufactures jelly-filled doughnuts which are sold in grocery stores. 
Delicious doughnuts are packaged in a paper wrapper, which is recyclable, but which 
costs more than plastic wrappers.  On the front of the wrapper is printed, “Delicious 
Doughnuts,” and on the back is printed nutritional information.  

 
Adrian, Cara, and Ed each purchased Delicious doughnuts at a local grocery store.  The 
doughnut that Adrian purchased had a thumbtack inside.  Not knowing this, Adrian 
threw the doughnut at his roommate, Bob, during a food fight at breakfast.  Bob suffered 
a serious injury to his eye when the thumbtack scratched it. 
 
Cara heated her doughnut in a microwave oven on a high temperature setting for 
several minutes. When she removed the doughnut from the microwave, it was warm to 
the touch. When she bit into it, however, the inside of her mouth was badly burned by 
the jelly filling which, because it was liquid, had been heated to a much higher 
temperature than the pastry on the outside.  
 
Ed packed his doughnut in a suitcase to take on a business trip to make an important 
sales presentation for his company. When he opened the suitcase at his destination he 
found that the doughnut had leaked jelly through the paper wrapper and stained all of 
the clothes in the suitcase.  Ed didn’t have time to buy new clothes and so wore the 
stained clothes to the sales presentation.  He didn’t make the sale. 
 
Under what theory or theories can Adrian, Bob, Cara, and Ed bring claims against 
Delicious, what defenses, if any, might Delicious assert, and what damages, if any, are 
likely to be awarded in a lawsuit brought by: 
 
(1)  Adrian against Delicious?  Discuss. 
(2)  Bob against Delicious?  Discuss. 
(3)  Cara against Delicious?  Discuss. 
(4)  Ed against Delicious?  Discuss. 
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Answer A to Question 4 

 

I. Adrian v. Delicious for Product Liability. 

 There are three theories available that actions can be brought for a defective 

product:  Negligence, Strict Product Liability, and Implied Warranty. 

 

 A.  Negligence.  To recover for her injuries, Adrian will have to prove that 

Delicious was negligent.  Proving negligence requires that she establish she was owed 

a duty of care by Delicious, and that Delicious breached that duty, and their breach was 

the actual and proximate cause of her injuries.  Delicious may offer passive defenses 

against the individual elements, or may assert direct defenses using contributory 

negligence, comparative fault, and/or assumption of the risk, depending on the 

jurisdiction.  However, Adrian did not suffer any injuries from the doughnut she 

purchased and, therefore, cannot recover under a negligence theory. 

 

 B.  Strict Product Liability.  If a defective product causes injury, liability will be 

assessed without fault to any manufacturer, distributor, or reseller of that product.  To 

recover, one must establish that they are a proper plaintiff, [there is] a proper defendant, 

a defective product, causation, and damages.  Once again, Adrian has suffered no 

injury and therefore cannot recover under a negligence theory. 

 

 C.  Implied Warranties.  Under the UCC, an implied warrant of merchantability 

goes with the purchase of goods (including food), that states that the product is fit for its 

intended use.  Privity used to be a requirement and, if it still were, Adrian would have an 

issue suing Delicious because she was in privity with the grocery store and not the 

manufacturer.  Modernly the privity requirement has become very lax, allowing for her to 

sue the manufacturer directly.  As she had a thumbtack in her doughnut, it was not fit for 

its intended use.  Therefore, Adrian may be able to recover under this theory, although 

the recovery may be nominal. 
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II. Bob v. Delicious for Product Liability. 

 There are three theories available that actions can be brought for a defective 

product:  Negligence, Strict Product Liability, and Implied Warranty. 

 

 A.  Negligence.  (defined supra). 

       1.  Did Delicious owe a duty to Bob?  When one acts affirmatively they owe a 

duty to act as a reasonably prudent person under the circumstances to avoid 

foreseeable risks of harm to foreseeable plaintiffs.  In the landmark case of Palsgraf, 

Judge Cardozo for the majority opinion wrote that one is a foreseeable plaintiff if they 

are in the “zone of danger” when they are injured.  In that same case, Judge Andrews 

wrote the dissenting opinion where if you owed a duty to one person then you owed to 

everyone.  Bob was injured by one of Delicious’ doughnuts bought by Adrian.  He may 

not have been in the zone of danger, but under Andrews, he would therefore qualify as 

a foreseeable plaintiff.  Duty can be established in a number of ways.  Here, as a 

manufacturer of doughnuts, Delicious had a duty to act as a reasonable doughnut  

manufacturer under the circumstances.  Therefore, bob was owed a duty of care by 

Delicious. 

     2.  Did Delicious breach the applicable standard of care?  When one acts 

below the applicable standard of care and creates a foreseeable risk of harm to others, 

they are in breach.  Here, a thumbtack was inside Adrian’s doughnut [when,] 

unbeknownst to her, [she] threw it at Bob and caused his injury.  Under Res Ipsa 

Loquitur an inference of negligence can be established if:  1) The type of injury is one 

that would not occur without someone’s negligence; 2) The instrumentality was under 

defendant’s control; 3) Plaintiff did not contribute to his own injury.  Here, while Adrian 

did throw the doughnut at Bob and caused his injury, he might as well just have bitten 

into it and perhaps caused worse injury.  The facts do not suggest the doughnuts were 

tampered with during distribution, so we can assume that they were defective when they 

left Delicious.  Finally, the facts do not suggest that Bob did anything to contribute to his 

injuries.  Therefore Delicious has breached a duty of reasonable care to Bob, and 

created an inference of breach using Res Ipsa Loquitur. 
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     3.  Was the breach the Actual (legal) and Proximate cause of Bob’s injury? 

          a. One’s acts are the actual cause of plaintiff’s injuries if, “but-for” their acts, 

plaintiff would not have been injured.  This test is met because, but-for the negligence of 

Delicious, Bob would not have been injured. 

          b. One’s acts are the proximate cause of plaintiff’s injuries if the manner and 

type of injury is foreseeable, with no intervening superceding forces acting to break the 

chain of proximate causation.  Here, Bob’s manner and type of injury is the foreseeable 

result of being hit with a doughnut that has a thumbtack in it.  Delicious will likely argue 

that Adrian throwing the doughnut is a superceding cause of Bob’s injury.  However, if 

the doughnut was not defective it wouldn’t have caused the type of injury that it did here.  

Therefore, Delicious’ negligent acts are the proximate cause of Bob’s injury to his person 

and property. 

 

     4.  Damages are required in order to recover for negligence. 

This threshold is met because Bob has incurred injury to his person. 

 

     5.  Defenses. 

           a. In a contributory negligence jurisdiction (minority), any percent a plaintiff 

is at fault in contributing to their injuries acts as a complete bar to their recovery.  The 

facts do not suggest that Bob has done anything to contribute to his injuries and 

therefore this would not be an issue. 

           b. Most jurisdictions have converted to a form [of] comparative fault.  With 

pure comparative fault, a plaintiff’s recovery is reduced by whatever percentage she was 

at fault in causing his [sic] injuries.  With modified comparative fault, the same holds true 

unless his percentage exceeds a threshold of either >50% or >=50% depending on the 

jurisdiction.  As explained above, this will not be an issue either. 

           c. Assumption of the risk is also a complete bar to a plaintiff’s recovery.  

One assumes a risk of danger when they are aware of and understand a risk, and 

voluntarily decide to expose themselves to it.  There was no risk for Bob to be aware of, 

and this does not apply. 
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 Therefore, Bob will be able to recover for his damages under a negligence 

theory.  

 

 B.  Strict Product Liability.  Defined (supra). 

      1.  Proper Plaintiff?  Bob did not actually purchase the doughnut but is a friend 

of Adrian, who did.  The proper plaintiff extends beyond the actual purchaser of the 

product and includes family and friends or anyone who might come into contact with the 

product.  Therefore, Bob is a proper plaintiff. 

     2.  Proper Defendant.  Delicious is the manufacturer of the doughnuts and is 

therefore a proper defendant. 

     3.  Defective Product.  A product is defective if it has a manufacturing or 

design defect, or a warning defect.  Here, there appears to be a manufacturing defect 

because it does not appear that every single doughnut has a thumbtack in it.  In case 

you’re not convinced it is defective, there is a consumer expectations test that is used to 

determine if, when the product is used as it is intended, does it do so in a way that a 

reasonable consumer would expect?  Very likely not.  Therefore, we have a defective 

doughnut with a manufacturing defect. 

     4.  Causation and damages are incorporated by reference from the negligence 

discussion above. 

     5.  Defenses.  Under strict product liability, assumption of the risk and misuse 

of product are the only two available. 

           a. Assumption of the risk is incorporated by reference from the Negligence 

discussion above. 

           b. Misuse of product.  Delicious will likely argue that since the doughnut 

was thrown instead of eaten, that it was misused.  This will be unpersuasive since if it 

was eaten the damages would have been potentially worse. 

 

 C.  Implied Warranties.  Defined and discussed (supra).  Since Bob did not 

purchase the doughnut he would likely not be able to sue under this theory. 
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III. Cara v. Delicious for Product Liability. 

 There are three theories available that actions can be brought for a defective 

product:  Negligence, Strict Product Liability, and Implied Warranty. 

 

 A.  Negligence.  (defined supra). 

       1.  Did Delicious owe a duty to Cara?  Defined/Discussed (supra).  Therefore, 

Cara was owed a duty of care by Delicious. 

       2.  Did Delicious breach the applicable standard of care?  Defined/discussed 

(supra).  Here, there was nothing on the wrapping of the doughnut to warn Cara what 

could happen by microwaving it, thereby causing a foreseeable risk of harm to her.  

Therefore Delicious has breached a duty of reasonable care to Cara. 

       3.  Was the breach the Actual (legal) and Proximate cause of Cara’s injury? 

  a. One’s acts are the actual cause of plaintiff’s injuries if, “but-for” their acts, 

plaintiff would not have been injured.  This test is met because, but-for the negligence of 

Delicious, Cara would not have been injured. 

  b. One’s acts are the proximate cause of plaintiff’s injuries if the manner 

and type of injury is foreseeable, with no intervening superseding forces acting to break 

the chain of proximate causation.  Here, Cara’s manner and type of injury is the 

foreseeable result of not being warned about hot filling.  Therefore, Delicious’ negligent 

acts are the proximate cause of Cara’s injury. 

      4.  Damages are required in order to recover for negligence.  This threshold is 

met because Cara has incurred injury to her person. 

      5.   Defenses.  

  a. In a contributory negligence jurisdiction (minority), any percent a plaintiff 

is at fault in contributing to their injuries acts [as] a complete bar to their recovery.  The 

facts do not suggest that Cara has done anything to contribute to [her] injuries and 

therefore this would not be an issue. 

  b. Most jurisdictions have converted to a form [of] comparative fault.  With 

pure comparative fault, a plaintiff’s recovery is reduced by whatever percentage she was 

at fault in causing his [sic] injuries.  With modified comparative fault, the same holds true 

unless his percentage exceeds a threshold of either >50% or >=50% depending on the 

jurisdiction.  As explained above, this will not be an issue either. 
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  c. Assumption of the risk is also a complete bar to a plaintiff’s recovery.  

One assumes a risk of danger when they are aware of and understand a risk, and 

voluntarily decide to expose themselves to it.  There was no risk for Cara to be aware 

of, and this does not apply. 

 

 Therefore, Cara will be able to recover for her damages under a negligence 

theory. 

 

 B.  Strict Product Liability.  Defined (supra). 

      1.  Proper Plaintiff?  Cara purchased the doughnut and is therefore a proper 

plaintiff. 

      2.  Proper Defendant.  Supra 

      3.  Defective Product.  A product is defective if it has a manufacturing or 

design defect, or a warning defect.  Here, there appears to be a lack of warning 

regarding hot filling resulting from microwaving the doughnut.  The burden of putting 

such a warning on the wrapper would be miniscule compared to the resulting injury.  

Therefore, we have a defective doughnut with a missing warning. 

      4.  Causation and damages are incorporated by reference from the 

negligence discussion above. 

      5.  Defenses.  Under strict product liability, assumption of the risk and misuse 

of product are the only two available. 

  a. Assumption of the risk is incorporated by reference from the Negligence 

discussion above. 

  b. Misuse of product.  Not applicable. 

 

 C.  Implied Warranties.  Defined and discussed (supra).  The doughnut was 

actually fit for its intended use so not applicable here.  

 

IV. Ed v. Delicious for Product Liability. 

 There are three theories available that actions can be brought for a defective 

product:  Negligence, Strict Product Liability, and Implied Warranty. 
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 A.  Negligence.  (defined supra). 

       1.  Did Delicious owe a duty to Ed?  Defined/Discussed (supra).  Therefore, 

Ed was owed a duty of care by Delicious. 

       2.  Did Delicious breach the applicable standard of care?  Defined/discussed 

(supra).  Here, the paper wrapping seems to be inadequate and caused damage to Ed’s 

property.  Therefore Delicious has breached a duty of reasonable care to Ed. 

      3.  Was the breach the Actual (legal) and Proximate cause of [Ed’s] injury? 

  a. One’s acts are the actual cause of plaintiff’s injuries if, “but-for” their acts, 

plaintiff would not have been injured.  This test is met because, but-for the negligence of 

Delicious, Ed’s property would not have been injured. 

  b. One’s acts are the proximate cause of plaintiff’s injuries if the manner 

and type of injury is foreseeable, with no intervening superseding forces acting to break 

the chain of proximate causation.  Here, Ed’s manner and type of injury is the 

foreseeable result of not having adequate wrapping.  Therefore, Delicious’ negligent acts 

are the proximate cause of Ed’s injury. 

      4.  Damages are required in order to recover for negligence.   

This threshold is met because Ed has incurred damage to his property. 

      5.  Defenses. 

  a. In a contributory negligence jurisdiction (minority), any percent a plaintiff 

is at fault in contributing to their injuries acts [as] a complete bar to their recovery.  The 

facts do not suggest that Ed has done anything to contribute to his injuries and therefore 

this would not be an issue. 

  b. Most jurisdictions have converted to a form [of] comparative fault.  With 

pure comparative fault, a plaintiff’s recovery is reduced by whatever percentage he was 

at fault in causing his injuries.  With modified comparative fault, the same holds true 

unless his percentage exceeds a threshold of either >50% or >=50% depending on the 

jurisdiction.  As explained above, this will not be an issue either. 

  c. Assumption of the risk is also a complete bar to a plaintiff’s recovery.  

One assumes a risk of danger when they are aware of and understand a risk, and 

voluntarily decide to expose themself to it.  There was no risk for Ed to be aware of, and 

this does not apply. 
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 Therefore, Ed will be able to recover for his damages under a negligence theory. 

 

 B.  Strict Product Liability.  Defined (supra). 

      1.  Proper Plaintiff?  Ed purchased the doughnut and is therefore a proper 

plaintiff. 

      2.  Proper Defendant.  Supra. 

      3.  Defective Product.  A product is defective if it has a manufacturing or 

design defect, or a warning defect.  Here, there appears to be a design defect in the 

wrapping used to seal in the filling.  The burden of putting such a wrapping on the 

doughnuts would be costly compared to the resulting injury.  It is unlikely that the 

product is defective under these conditions. 
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Answer B to Question 4 

 

PRODUCT LIABILITY 

A manufacturer who places a product that is defective either in manufacture, design, or 

warning into the stream of commerce may be liable for damages that result from the use 

of that product under three separate theories of product liability – intentional, negligence, 

and strict liability in tort. 

 

ADRIAN v. DELICIOUS (D) 

 

NEGLIGENCE 

As a manufacturer, D owes a duty of due care to all persons who may foreseeably be 

injured by use of their defective product.  Modernly, due care has been extended to all 

users (McPherson v. Buick).  Here the facts indicate that Adrian purchased one of D’s 

doughnuts from a local grocery store.  Therefore, D owes a duty to Adrian. 

 

BREACH 

Adrian will argue that the doughnut that she had purchased had a thumbtack inside it 

and that she was unaware of its presence.  Adrian will argue that D failed to inspect, 

identify, and correct this defect which resulted in D marketing a doughnut that did not 

meet the ordinary commercial expectation of the average reasonable consumer.  

Therefore, D breached its duty of due care to Adrian. 

 

ACTUAL CAUSE 

Adrian did not suffer any type of damage as a result of D’s negligence because the facts 

do not indicate that Adrian bit into her doughnut. 

 

Therefore, D is not liable to Adrian for negligence because Adrian did not suffer any 

damages. 
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BOB v. DELICIOUS (D) 

 

NEGLIGENCE 

Defined and discussed supra 

 

Bob will argue that even though Bob did not purchase the doughnut (privity not required, 

supra), he is owed a duty of due care by D not to expose him to foreseeable and 

unreasonable risks of harm with the doughnut. 

 

Therefore, it is likely that D owes a duty of due care to Bob. 

 

BREACH – DEFECTIVE MANUFACTURE 

Bob was injured when a doughnut manufactured by D was thrown at him and the 

thumbtack that was in it caused a serious injury to his eye.  Bob will argue that D 

breached its duty of due care and that the doughnut was defective in its manufacture 

because it had a thumbtack in it.  Ordinarily, a reasonable consumer would not expect 

to find a thumbtack in a doughnut and that D acted unreasonably by allowing a 

thumbtack to be placed in a doughnut. 

 

D will argue that it took all reasonable care in its manufacturing process to insure that 

no foreign objects would be found in its doughnuts and that there is not evidence as to 

how the thumbtack got into the doughnut.  Therefore, D will assert that it did not act 

unreasonably and therefore did not breach its duty. 

 

RES IPSA LOQUITUR 

Bob will argue that even though there is no direct evidence that the thumbtack was 

placed in the doughnut by D, he will argue that this type of incident would not occur in 

the absence of someone’s negligence, and since the source of the negligence was 

within the scope of duty owed by D, and there are not facts to indicate that Bob 

contributed to his own injury, Bob will argue the doctrine of res ipsa loquitur to establish 

D’s breach of duty. 
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Therefore, under res ipsa loquitur, D breached its duty owed to Bob. 

 

ACTUAL CAUSE 

But for the thumbtack being in the doughnut, Bob would not have suffered a severe eye 

injury.  Therefore, D is the actual cause of Bob’s injury. 

 

PROXIMATE CAUSE 

D will be deemed the proximate cause of Bob’s injury if Bob’s injury was a foreseeable 

result of D’s negligence and Bob’s injury was not brought about by an extraordinary 

unforeseeable sequence of events. 

 

D will argue that there was an intervening act between their negligence of a thumbtack 

in the doughnut and Bob’s injury.  D will argue that it is unforeseeable that Adrian and 

Bob would engage in a food fight and that Adrian would throw a doughnut at Bob.  D will 

further argue that an injury caused by a thumbtack in a doughnut would be related to 

a[n] injury inside someone’s mouth as a result of biting into the doughnut.  D will contend 

that it is unforeseeable that someone would suffer an eye injury from a thumbtack in a 

doughnut and therefore D should not be held as the proximate cause of Bob’s eye injury. 

 

If the court finds that D is the proximate cause of Bob’s injury then D will be liable to Bob 

under a product liability theory of negligence. 

 

DAMAGES – GENERAL 

Bob may seek damages for past, present and future pain and suffering. 

 

DAMAGES – SPECIAL 

Bob may seek damages for the cost of his medical care and lost wages as a result of 

the injury. 

 

 

 

DEFENSES 
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CONTRIBUTORY NEGLIGENCE 

Contributory negligence is conduct on the part of the plaintiff which contributes to his 

injury and which is below the standard of care of a reasonable person to protect himself 

from injury and is a complete bar to recovery. 

 

D will argue that Bob contributed to his injury because he engaged in a food fight by 

throwing food objects which could result in injury.  If the court holds that Bob contributed 

to his injury he will be barred from recovery. 

 

COMPARATIVE NEGLIGENCE 

Some jurisdictions, including California, determine negligence based solely on 

blameworthiness and will apportion damages accordingly.  If Bob is determined to have 

contributed to his injury and that contribution is equal to or greater than D’s contribution, 

Bob will be barred from recovery.  Under a pure jurisdiction, Bob may still be able to 

recover regardless of his contribution. 

 

ASSUMPTION OF RISK 

D will assert that Bob had knowledge of and an appreciation for danger of being 

involved in a food fight and voluntarily chose to encounter that danger and should be 

barred from recovery.  Bob will counter that a food fight is merely fun and is not 

dangerous because none of the foods thrown would normally cause injury. 

 

STRICT LIABILITY IN TORT 

Courts have held that manufacturers can be liable under operation of law.  Thus if a 

manufacturer places a defective product into the stream of commerce, despite all care 

taken, they may be liable to all foreseeable users for damage.  (Greenman v. Yuba 

Power Co.) 

 

Here, Bob will argue that the doughnut had the thumbtack in it when it left D’s control 

and that when used in its normal use would defeat the normal commercial expectation 
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of the reasonable consumer and would be considered a dangerous product (R2nd 

402a). 

 

D will argue that a doughnut is not meant to be thrown at someone else, and even 

though a thumbtack was in the doughnut, the type of injury that Bob suffered was not 

the type that would be foreseeable.  Therefore, D will contend that they should not be 

held strictly liable in tort to Bob for his eye injury. 

 

CARA v. DELICIOUS (D) 

 

NEGLIGENCE 

Defined and discussed supra 

 

BREACH – WARNING 

Cara heated her doughnut in a microwave oven on a high temperature and even though 

it was only warm to the touch on the outside, the jelly on the inside badly burned her 

mouth because it was liquid and had been heated to a much higher temperature than 

the pastry on the outside. 

 

Cara will argue that D breached its duty by not placing an effective warning on the 

doughnut wrapper which would have advised her that when warming up a doughnut that 

one must use caution because the jelly inside can get very hot.  Cara will argue that D 

was unreasonable in its conduct for not placing a warning because D’s burden of placing 

the warning was much less than the probability and magnitude of an injury that could 

result.  Cara will contend that the doughnuts are packaged in a paper wrapper with 

“Delicious Doughnuts” printed on the wrapper along with nutritional information.  

Therefore, it would have been reasonable for D to place a warning on the wrapper as 

well, as their failure to do so represents a breach of their duty. 

 

ACTUAL CAUSE 

But for D’s failure to warn Cara, Cara would not have been injured.  Therefore, D is the 

actual cause of Cara’s injury. 
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PROXIMATE CAUSE 

Defined and discussed supra 

 

D will argue that is it’s unforeseeable that someone would heat up a doughnut.  

However, it is likely that the court will find that D is the proximate cause of Cara’s injury 

because many people like to heat up their pastries. 

 

DAMAGES AND DEFENSES 

Defined and discussed supra 

 

STRICT LIABILITY IN TORT 

Defined and discussed supra 

 

Cara may argue that when the doughnut left D’s control it was defective in its warning 

and that when used in its normal use was defective in the warning and therefore an 

unreasonably dangerous product when used in its normal manner. 

 

ED v. DELICIOUS (D) 

 

NEGLIGENCE 

Defined and discussed supra 

 

BREACH – DESIGN 

Ed will argue that when he packed his doughnut in his suitcase to take on a business 

trip that it had leaked jelly through the paper wrapper and stained all of the clothes in 

the suitcase.  Ed will argue that if D had used a plastic wrapper then even if the jelly 

leaked out it would not have ruined any of his suits.  Ed will argue that D improperly 

designed its doughnut wrapper because a paper wrapper is likely not to protect against 

jelly leaking out of the doughnut.  Therefore, the wrapper did not meet the ordinary 

commercial expectation of the average reasonable consumer and that D breached its 

duty of properly designing the wrapper. 
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ACTUAL CAUSE 

But for the wrapper not being properly designed, Ed’s suits would not have been ruined. 

 

PROXIMATE CAUSE 

D will argue that it is not foreseeable that someone would pack a doughnut in a suitcase 

and that the wrapper is not designed for such use.  Therefore, D will argue that they are 

not the proximate cause of damage to Ed’s suits. 

 

It is unlikely that a court would hold D liable for damage to Ed’s suits. 

 

CONTRIBUTORY NEGLIGENCE 

D will maintain that Ed should not have placed a doughnut in his suitcase. 

 

IMPLIED WARRANTY OF MERCHANTABILITY 

In every sale there is an assurance from the seller to the consumer that the product is of 

fair and average quality and fit for its intended purposes as compared to other products 

in the market. 

 

Ed will argue that the wrapper that D used was not of fair and average quality because it 

allowed the jelly to leak through.   


