
 

Question 4 

One evening, a singer was performing at a local restaurant that was packed with 
customers.  While he was performing, a fire broke out in the restaurant’s kitchen and 
caused smoke to fill the premises.  Seeing the smoke, he screamed, “Fire!”  The 
customers panicked and rushed toward the exits. 

Polly, a blind woman who was sitting at a table near the stage, tried to find an exit but 
mistakenly walked into the kitchen, where she inhaled thick smoke and was burned by 
flames.  Eventually, she found her way outside and collapsed face-down on the 
sidewalk. 

A passerby noticed Polly.  Concerned that she might not be breathing, he turned her 
over and prepared to administer CPR.  As it happened, she did not require CPR.  But by 
turning her over, he worsened her injuries. 

An investigation showed that the fire began in one of the restaurant’s ovens.  The 
oven’s ventilation system had failed to work properly because grease had built up in a 
pipe and blocked the airflow.  A statute provides that restaurants “shall equip ovens with 
ventilation systems and shall maintain such systems in working order at all times,” and 
makes violation punishable by a fine of $250 per day. 

1.  What claims, if any, can Polly reasonably bring against the singer, what defenses, if                
any, can he reasonably assert, and who is likely to prevail?  Discuss. 

2.  What claims, if any, can Polly reasonably bring against the restaurant, what 
defenses, if any, can it reasonably assert, and who is likely to prevail?  Discuss. 

3.  What claims, if any, can Polly reasonably bring against the passerby, what defenses, 
if any, can he reasonably assert, and who is likely to prevail?  Discuss. 
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Answer A to Question 4 

Polly v. Singer
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Since there would be no basis for any intentional torts, Polly would need to sue Singer 

based on Negligence. 

Negligence:  Polly must show that Singer owed her a duty, he breached that duty and 

caused her damages. 

 Duty:  When one acts affirmatively, he owes a duty to anyone foreseeably injured 

by his actions.  Here, Singer, upon seeing smoke, screamed "Fire".  This was an 

affirmative action and since Polly was near the stage and could be foreseeably injured, 

he owed her a duty of reasonable care. 

 Breach. To prove breach, it needs to be shown that Singer acted unreasonably.  

A good measurement of unreasonableness is the Learned Hand test.  This will weigh 

the magnitude and likelihood of the potential harm against the burden of avoidance plus 

the social utility.  Here, by screaming the word fire in a packed restaurant it can be said 

that he acted unreasonably.  The word caused panic and rushing of the customers.   

The potential harm of this could be that people get pushed or stomped or worse and in 

a packed restaurant that could be said to be quite likely.  To avoid this, and since the 

smoke was the only thing in the dining area, the singer could easily have instead 

advised people calmly to exit the restaurant and could have avoided the panic.  

Therefore, Singer acted unreasonably.

 Causation.  Polly must also proved that Singer was both the cause in fact and the 

proximate cause of her injuries. 

 Cause-in-fact.  Something is the cause in fact when "but-for" that conduct the 

injury would not have occurred or that the conduct was a substantial factor.  Here, Polly 



was a blind woman who walked into the kitchen.  It cannot be said that but for Singer 

yelling "fire" that she would have not walked in the kitchen and been injured in the fire.  

The only argument would be that his causing of the panic was a substantial factor to her 

injuries in that she may have been able to find the front door had the panic not occurred.  

But this would be difficult to prove. 

 Proximate cause:  If Singer was found to be the cause-in-fact, then he also be 

the proximate cause since there were no superseding and intervening events. 

 Damages.  If Singer was found to be the cause, he would be liable for all the 

injuries she suffered as a result including the smoke inhalation and burns. 

 Defenses
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 Contributory Negligence.  Singer would argue that Polly was contributorily 

negligent.  Contributory negligence will be a complete bar to recovery.  Singer would 

argue that both the fact that Polly was without someone to help her see and the fact that 

she mistakenly walked into the kitchen were negligent.  Polly's negligence would be 

measured based on a reasonable blind person, that has been blind as long as Polly, 

and under these circumstances. If her actions were negligent, Polly would be barred 

from recovery even if Singer was negligent. 

 Comparative Fault.  In some jurisdictions, Polly's negligence would simply lower 

the amount she is able to recover.  In a pure comparative fault jurisdiction, she would be 

limited to the exact percentage she is not at fault.  In a modified comparative fault 

jurisdiction, there would be a complete bar if her negligence was greater than a set 

percentage. 

 Therefore, Singer would most likely be able to prevail both because his actions 

would not be considered the cause in fact and even if there were, he could reasonably 

raise the contributory negligence defense and prevail. 



 

Polly v. Restaurant
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 Vicarious Liability.  If Singer is found to be negligent and Singer is an employee 

of restaurant, then Restaurant could be found vicariously liable under Respondeat 

Superior for Singer's negligence.  Here it is unclear if Singer is an employee or if he was 

subcontracted for this show.  If he is a subcontractor, Restaurant would not be liable for 

his negligence. 

 Negligence:  Even if there is no vicarious liability, Polly would have a direct cause 

of action against Restaurant for negligence. 

 Duty.  Here, Polly would use negligence per se to establish a duty for Restaurant.  

The violation of a statute will set the duty and standard of care in a negligence case 

when the statute was designed to prevent the type of harm that has occurred, the 

plaintiff is in the class of plaintiffs being protected, and the violation is not excused.  

Here, the statute states that the restaurant must equip ovens with ventilation systems 

and maintain the systems in working order at all times.  This statute is clearly meant to 

protect against the harm of smoke by requiring the system and against fire by requiring 

them to be maintained in working order.  Any employee and restaurant goer would be in 

the protected class, and therefore Polly is in the protected class.  And since the violation 

is not excused, the statute will set the standard of care. 

 Breach.  Under negligence per se, violation of the statute will constitute breach.  

Here, the ventilation system had grease built up in the pipe which blocked airflow.  

Clearly, they are in violation of the statute since the system is not in working order.  

Therefore, they breached their duty. 

 Causation.  It must also be shown that the breach of the duty was the cause of 

the injuries. 



 

 Cause-in-fact.  The facts state that the fire originated in one of the ovens 

because the ventilation system had grease buildup which blocked the airflow.  Had the 

system been properly maintained, the fire would not have happened, and Polly would 

not have been injured. 

 Proximate Cause.  Restaurant will argue that Passerby flipping her over was an 

intervening cause that would relieve them of liability.  However, since it was restaurants 

negligence that brought about the need for passerby to attempt to rescue Polly, this 

would be a foreseeable result of the fire and would not cut off liability. Therefore, 

Restaurant is both the cause-in-fact and the proximate cause of Polly's injuries. 

 Damages.  Restaurant would be liable for damages that resulted from the fire.  

This would include the worsened injury caused by Passerby since negligence invites 

rescue and it was foreseeable that this would occur. 

 Defenses.  Restaurant would also raise the defenses of contributory negligence 

and comparative fault.  It is unlikely that they will prevail since it can be easily argued 

that Polly acted as reasonable blind person since all blind folks do not bring people with 

them everywhere and she was acting in an emergency situation.

 Therefore, it is likely that Polly will prevail in a negligence suit against Restaurant.

Polly v. Passerby
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 Negligence.  Polly may also attempt to sue Passerby for her worsened injuries. 

 Duty.  Here, although Passerby had no duty to come to the rescue of Polly, but 

by undertaking to rescue her and leaving her in a worse off position, he did owe a duty 

of reasonable care. 

 Good Samaritan Laws:  If this jurisdiction has a good Samaritan law, it would 

immediately relieve Passerby of any liability. 



 Breach.  Even though he did have a duty, it needs to be established that 

Passerby acted unreasonable.  Here, all he did was flip Polly over to assure that she 

was breathing.  He was also acting in an emergency situation.  It would need to be 

shown that a reasonable person under the same emergency situation would have acted 

differently and not flipped her over to inspect.  Polly was face-down on a sidewalk and 

Passerby was going to administer CPR, these actions were quite reasonable under the 

situation.  Therefore, it is unlikely that Passerby had breached his duty. 

 Causation. If it is found that he did breach his duty, then he would also be the 

cause since the actions of him flipping her where the but-for cause of her worsened 

injuries and there were no intervening events.  

 Damages.  If found liable for some reason, he would only be liable to the extent 

of the extra harm caused by flipping Polly over. 

 In this case, it is likely that Passerby would prevail a suit for negligence since he 

did not breach his duty of reasonableness.

 Battery.  Polly could also attempt to bring a claim of battery against Passerby.  

Battery is a intentional and voluntary conduct that causes a harmful or offensive 

touching to the plaintiff.  Here, clearly Passerby did intentionally touch Polly.  The action 

did harm Polly since it worsened her injuries.  However, this was the kind of touching 

that would normally not have harmed anyone at all.  The thin-skull doctrine, which 

states you take the plaintiff as you find her would not apply since that requires some 

type of harm to be likely. Here, a normal person would not have been harmed at all, so 

the extent of injury being worse is invalid.  In addition, there can be implied consent 

because he was coming to her aid.  Therefore, it is unlikely that Polly could prevail 

under Battery. 
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Answer B to Question 4 

I. Polly v. Singer.
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  Polly will bring an action in negligence against Singer.  A 

negligence claim requires that five elements be met - (1) Duty; (2) Breach of Duty; (3) 

Actual Cause; (4) Proximate Cause; and (5) Damages. 

 A. Duty.  When a defendant affirmatively acts, he owes a duty of reasonable 

care to any foreseeable plaintiffs.  Here, Singer yelled "Fire."  This was an affirmative 

act, and since Polly was in the restaurant, she was a foreseeable plaintiff.  Singer owes 

a duty of reasonable care to Polly. 

 B. Breach of Duty.  A breach of duty can be found to exist by employing the 

Learned Hand Calculus (LHC).  The LHC (B<PL) states that if the probability of harm 

multiplied by the magnitude of the harm, outweighs the burden to make the act safer or 

the social value/utility of the act, then the defendant will have breached his duty of care.  

Here, it's going to be very difficult to find that Singer breached his duty of care to Polly.  

Singer saw a fire and reacted the way that most people would have reacted.  He was 

afraid of burning to death, and he did not want to die or anyone else for that matter.  

However, if the court feels that he was negligent by yelling fire, which causes most 

people to panic (probability) and that this would cause most people to abandon the 

restaurant, preventing Polly from receiving help (magnitude), and that he should have 

pulled a fire alarm or notified the manager or called 911, then Singer will be found to 

have breached his duty of care to Polly. 

 C. Actual Cause.  Actual cause exists if the defendant's acts are the but-for 

cause of the plaintiff's injury.  Here, but for Singer yelling "Fire," the restaurant patrons 

would not have become scared and would not have rushed toward the exits.   

 D. Proximate Cause.  Proximate cause exists if the plaintiff's injuries are a 

foreseeable consequence of the negligent act, and there are no intervening, 

superseding events that take place between the negligent act and the harm suffered by 



 

the plaintiff.  Here, this will be another analysis that a court could use to determine that 

Singer was not liable for Polly's injuries.  Even if Singer was negligent in yelling "Fire," 

Polly's injuries may be seen as unforeseeable, due to the fact that a blind person 

shouldn't be going to a crowded restaurant (presumably by herself) where things like 

this could happen.  However, it is foreseeable that a person who can't see may end up 

walking into the wrong location and may suffer injuries as a result.  If the court finds that 

the negligent act (yelling "Fire") is foreseeable capable of causing someone to get 

burned and suffer smoke inhalation, then this element may be satisfied.  And because 

danger/negligence invites rescue, Polly could recover for the injuries she suffered from 

passerby as well, as long as it was foreseeable, which Good Samaritan assistance 

would be. 

 E. Damages.  Damages are easy to satisfy.  Polly suffered injuries - burns, 

smoke inhalation and the worsening of her injuries from Polly. 

 F. Defenses.  Singer will try and claim that Polly was contributorily negligent 

or comparatively negligent.  Most jurisdictions have eradicated contributory negligence 

as a means of mitigating the defendant's responsibility.  Contributory negligence would 

be a complete bar to the plaintiff's recovery. 

  1. Comparative Negligence.  Comparative negligence exists when the 

plaintiff does conduct him or herself in a way that protects her from harm, and this 

negligence legally contributed to bring about the plaintiff's harm. Therefore, Singer will 

claim that Polly was comparatively negligent by coming into the restaurant as a blind 

person, in the first place, and that she was negligent by walking into the kitchen, which 

will be harder to satisfy by the fact that she was blind.  Comparative negligence allows 

for the plaintiff's recovery to be reduced by a certain percentage, based on the 

percentage of harm that the plaintiff contributed.  In a pure comparative fault jurisdiction, 

even if Polly was 99% at fault she could still recover for 1% of her injuries.  In a modified 

comparative negligence jurisdiction, if Polly's harm was below 49%, she could recover.  
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Other jurisdictions would also allow Polly to recover for her damages as long as her 

fault didn't surpass 50%. 

Conclusion
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Due to the fact that yelling fire is not a negligent act when you have a reasonable fear 

for your own safety, Singer was not negligent because he didn't breach his duty of care 

to Polly.  Polly will not recover damages from Singer. 

II. Polly v. Restaurant.  (See negligence above) 

 A. Duty.  (see above).  Here, because Polly was an invitee and Restaurant 

was the landowner/occupier, Restaurant owed Polly a duty of reasonable care to 

inspect, discover and remedy any defects (dangerous conditions) that existed on its 

property.  Restaurant held the restaurant open and probably charged Polly an 

admission fee to hear Singer perform, therefore Polly would be a business invitee.  

Restaurant acted affirmatively and Polly was a foreseeable plaintiff, since she was a 

customer of the restaurant.

 B. Breach of Duty.  (see above).  Here, Restaurant breached its duty of care 

to Polly.  By employing the Learned Hand Calculus, the probability of a blind person 

being injured in a fire, magnified by the fact that fire and smoke inhalation are very 

dangerous, because they can lead to serious injury or death, and the fact that the 

burden to make the kitchen safer for its invitees, by not properly inspected the kitchen's 

ventilation system, which is not burdensome, Restaurant has breached its duty of care 

to Polly. 

  1. Negligence per se.  Negligence per se exists when the defendant 

violates a statute, ordinance or regulation that was used as the duty of care.  Three 

things must be proven: 

   a. The plaintiff was in the class that the statute was designed to 

protect.  Here, Polly was a customer of the restaurant.  She was definitely the type of 



plaintiff the statute was designed to protect, especially since she got injured on 

Restaurant's premises. 

   b. The type of injury suffered by the plaintiff is the type of injury 

that the statute was designed to protect against.  Here, Polly suffered smoke inhalation 

and burns to her skin.  Since proper maintenance of a ventilation system for the oven 

would have probably prevented this injury, and fire resulted due to Restaurant's 

negligence in not maintaing the safety of the oven, Polly suffered the kind of injuries that 

the statute was designed to prevent against. 

   c. Excuse.  There are no facts available that show that 

Restaurant was or should have been excused to not properly maintain their oven's 

ventilation system.  A court will find that under negligence per se, Restaurant breached 

their duty of care to Polly. 

C. Actual Cause (see above).  Here, but for Restaurant's failure to properly maintain 

the ventilation system and do inspect, discover and remedy dangerous conditions on 

their property, Polly would not have suffered harm. 

D. Proximate Cause.  (see above).  Here, Restaurant may try and claim that Polly's 

blindness and Singer's yelling "Fire" were intervening, superseding forces that should 

break the chain of causation/events for Restaurant's negligence.  There are several 

people that are blind, and they do go to restaurants, and yelling "Fire," is a very 

common and foreseeable consequence of witness smoke and fire in a crowded place.  

Danger invites rescue, and Passerby's actions would most likely be seen as foreseeable 

as well.  Therefore, Restaurant will be the proximate cause of Polly's injuries. 

E. Damages.  Polly suffered smoke inhalation and burn damage.  She has suffered 

harm. 
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F. Defenses.  (contributory and comparative negligence - see above).  As 

previously discussed in proximate cause for Polly v. Restaurant, Restaurant cannot 

claim her blindness, Singer's yelling of "Fire," or Passerby's actions as unforeseeable, 

therefore these defenses will not alleviate or discard the negligence of Restaurant.

Conclusion.
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Restaurant will be liable for Polly's injuries. 

III. Polly v. Passerby. (see negligence definition and elements above). 

 A. Duty.  (see above).  No one owes another a duty of care to rescue 

someone, like Polly, absent a special relationship, creation of peril or an undertainking.  

However, Passerby did commit to an undertaking, therefore he may have started out as 

not owing a duty of care to Polly, once he committed to an undertaking (to perform 

CPR), he now created a duty of reasonable care, and since Polly was in the zone of 

danger (proximity to him and the burning restaurant), Polly is a foreseeable plaintiff.   

 B. Breach of Duty.  (see definition above).  Here, the probability and 

magnitude of harm probably would be outweighed by the social utility and value of 

passerby's conduct (attempting to perform CPR).  Because danger invites rescue, 

Passerby acted reasonably by trying to help a blind person breathe and prevent her 

death.  Therefore, he will most likely not be found to have breached his duty.  However, 

if the court feels that he acted unreasonably by trying to perform CPR, and this 

worsened her previous injuries, then Passerby may be found to have breached his duty. 

 1. Emergency Doctrine.  Also, Passerby's actions will also be viewed through 

the scope of what a reasonable person under the circumstances that Passerby found 

himself in.  This could help to prove that Passerby acted reasonably.

 C. Actual Cause.  (see above).  Here, but for attempting to perform CPR and 

turning her over, Polly would not have suffered additional harm.  Therefore, Passerby is 

the but for cause of her injuries. 



 

 D. Proximate Cause.  (see above).  Here, the fire that broke out which 

caused her original injuries, which intervened between his act and Polly's injuries are 

not unforeseeable.  Restaurants sometimes catch fire.  People yell "Fire" when fires 

break out, therefore, Passerby cannot use Singer's actions to cut of foreseeability, and 

it's probable that a Restaurant may not perform its landowner duties properly, therefore, 

Passersby may be held liable for worsening Polly's injuries. 

 E. Damages.  Polly suffered damages when they were worsened by 

Passerby's activities. 

 F. Defenses.  The best defense for Passerby would be the Good Samaritan 

Doctrine (GSD).  If the jurisdiction where the fire and resulting injuries took place has a 

GSD on the books, as long as Passerby was not reckless or wanton in his response to 

assist Polly, then he will be relieved from liability for Polly's injuries. 

 2. Contributory/Comparative Negligence (see above).  Passerby could claim 

the same defenses that were used by the other defendants in Polly's previous lawsuits 

against Singer and Restaurant. 

Conclusion.  Passerby, because he was not reckless or wanton in coming to Polly's aid 

or in the manner in which he attempted to assist her, he will not owe Polly any damages 

for negligence. 
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