
Question 1 

Patricia hired Contractor to build an addition to her home.  During excavation, a safety 
inspector determined that the excavation violated statutory standards intended to 
protect workers from cave-ins.  In response, Foreman shut down the work site. 

Foreman stepped away from the work site to call his wife.  Just then Stephen, who was 
Patricia's ten-year-old son, came home from school and climbed into the excavated 
hole.  As he reached the bottom, he screamed as soil caved in around him and he was 
buried.  Hearing the scream, Foreman grabbed a shovel, jumped into the hole, freed 
Stephen after several minutes of shoveling, found that his heart had stopped, and 
applied chest compressions to resuscitate him.  

Stephen suffered a sprained ankle as a result of the cave-in and broken ribs as a result 
of the chest compressions. 

1.  What claims, if any, can Patricia reasonably bring on Stephen’s behalf against 
Contractor?  Discuss. 

2.  What claims, if any, can Patricia reasonably bring on Stephen’s behalf against 
Foreman?  Discuss.. 
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Answer A to Question 1 

I. Patricia v Contractor
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In order for Patricia to assert a claim against Contractor she must be able to show that 

he was either responsible for Foreman or Contractor failed to perform in a reasonable 

manner.  

A. Respondeat Superior  
An employer can be held vicariously liable for the acts of their employees when they act 

negligently and a harm is caused or when their act is intentional but it must be in 

furtherance of the employer’s purpose. Here, in order for Patricia to bring a reasonable 

suit against Contractor she must be able to show that Foreman was an employee of 

Contractor and that Foreman was negligent.  

In this case, Foreman worked for Contractor. There are no facts to indicate that 

Foreman was an independent contractor. Contractor left him in charge of the 

construction site which included the authority to shut down the work site and make other 

decisions in regards to the work being performed. As such, Foreman would be 

considered an employee of Contractor. If Patricia can assert that Foreman was 

negligent, as discussed below, she will be able to assert a claim against Contractor for 

vicarious liability for the damages suffered by Stephen and recover from Contractor.  

B. Negligence. Patricia can also assert a direct claim against Contractor for negligence. 

When one takes an affirmative act and fails to act as a reasonable person and a harm 

results they can be held liable as being negligent. In order to assert her claim she must 

show that there was a duty, that duty was breached, the harm caused was a result of 

the breach, damages were suffered and there are no defenses.

1. Duty. When one takes an affirmative act they owe a duty of reasonable care to all 

foreseeable plaintiffs. Here, Contractor was hired to build an addition to Patricia's home. 

As such, when he began the excavation he began an act that required him to act with 



 

due care to prevent any injuries that may occur as a result of the construction. 

Contractor may argue that Stephen was not a foreseeable plaintiff. Under the majority 

view it is held that a duty of reasonable care is owed to all plaintiffs in the foreseeable 

zone of danger. Contractor may argue that Stephen was not in the foreseeable zone of 

danger; however, even though he was at school the excavation was occurring at his 

house, and as such it is foreseeable that he would be present at some time during the 

construction as construction of a room addition cannot occur within one day of 

beginning to completion. Therefore, Stephen would have been in the foreseeable zone 

of danger and was owed a duty of reasonable care. Under the minority view a duty is 

owed to all. Under either view, Contractor by beginning the construction owed a duty of 

care to Stephen.

2. Breach of Duty.
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 When one owes a duty of care, the breach of such duty must be 

shown in order to show that there was negligence. Here, there are two theories under 

which Patricia can try to establish that Contractor breached his duty.  

a. Negligence per se - When there is a statute in place, that statute can be used to set 

the duty and if that statute is not followed can be used to show that the duty was 

breached. In order to show this Patricia must show that the statute was in place to 

prevent the type of harm that was suffered, and that the plaintiff was in the class of 

people the statute was designed to protect.  

Here, that standard was intended to protect workers from cave-ins. Since the statute 

was in place to protect from cave-ins, which is what occurred, it was specifically 

instituted to protect from this type of harm. However, it was specifically put into place to 

protect workers, which is the class of plaintiff it is designed to protect. Since Stephen 

was her son, he is not a worker, he is not in the type of class of people the statute was 

designed to protect; therefore Patricia would be unable to prove breach through the use 

of the statute. 



 

b. Reasonable standard.
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 When one is shown to have acted unreasonably then they 

have breached their duty. Unreasonableness can be shown when the burden of 

avoiding the harm causing activity paired with the social utility of that activity is less than 

the likelihood that the harm will occur and the gravity of the harm suffered.  

Here, Contractor left his employee, Foreman, in charge of the excavation. However, his 

duty was to ensure that his plans were such that did not pose a risk to either his 

employees or the people that may be nearby the construction site. Being a contractor, 

he should be knowledgeable to the statutes within the area and adjust his plans 

accordingly. As such, since it would take Contractor very little to be knowledgeable of 

the accepted practices within the industry, as he has been in this industry, he owed a 

duty of care and reasonable conduct to ensure that his construction sites were safe, 

especially since he left other employees in charge of the sites. If he can show that 

Foreman acted outside of his scope and therefore did not comply with his instructions 

then he can show that he did not act unreasonably and there was no breach of duty. 

However, if it is found that Contractor should have known of the risk and did not instill 

practices to prevent harm, such as here, setting up an excavation that is clearly against 

statute, then he acted unreasonably and breached his duty of care. 

c. Causation. In order for there to be an appropriate cause of action Patricia must show 

that Contractor's breach of duty was both the cause-in-fact of Stephen's injuries and the 

proximate cause. 

i. Cause-in-fact can be shown here through the but-for test. 
Here, but for the Contractor failing to comply with statute and conduct a reasonable 

excavation that was safe, the hole would not have been in the yard and Stephen would 

not have been able to climb into it and the cave-in would not have occurred.  

ii. Proximate cause. When there is a foreseeable, intervening and superseding event 

that breaks the chain of causation then the person will not be liable for the harm that 

was caused.  



 

Here, Contractor will argue that there was. It is apparent that there was an intervening 

superseding event; when Foreman shut down the excavation, he left the hole 

unattended. This occurred after Contractor's breach of duty, which was the improper 

excavation site. However, the question is whether or not this was a foreseeable event 

that occurred. Normally a person will not be held liable for the tortious acts of a third 

person; however, negligence on the part of another person is foreseeable. Therefore, if 

it can be shown that Foreman was negligent, as discussed below, then Contractor will 

not be able to argue that he was not the proximate cause of the injury and Patricia will 

be able to prove this element.  

d. Damages.
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 Damages must be proven in order to be able to recover in a negligence 

action. Damages must be legally cognizable. Here, Patricia will be able to meet this 

burden since she will be able to show that Stephen suffered a sprained ankle and 

broken ribs.  

e. Defenses. Under the common law, if a party was contributorily negligent they were 

barred from any recovery. However under the modern majority the theory of 

comparative negligence will be applied and the plaintiff's recovery will be reduced by the 

percentage of their fault. Depending on the jurisdiction, it will depend on whether they 

will receive recovery no matter the percentage of their fault or if they will be barred if 

they are determined to be more at fault than the defendant.  

Here, Contractor will assert that Stephen was negligent when he decided to climb into 

an excavated home in a construction area since it is unreasonable to do so. However, 

Patricia can assert that Stephen should be held to the standard of a child and not an 

adult, so he should be judged as a child of like age, experience and education and as a 

10-year old, he was not aware of the risk associated with the hole. A 10-year old boy 

normally enjoys digging holes, climbing into them and exploring. As such, if he is judged 

on the child standard, he will not be determined to have been negligent and Patricia will 

be able to recover no matter the jurisdiction.  



 

II. Patricia v Foreman
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A. Negligence. supra. 
1. Duty. supra. Here, Patricia will be able to assert the same standard of care to meet 

the duty. He took an affirmative act and therefore owed a reasonable duty of care. 

a. Professional Standard. One with special skills or knowledge will be held to the 

standard of care of someone with those same skills and knowledge, not the reasonable 

person standard. 

Here, Patricia can also assert that since Foreman was left in charge of the site he had 

special knowledge and skills about construction sites and the dangers they pose to 

people not familiar with the industry; therefore he should be held to the standard of a 

professional with those knowledge and skills.  

Under either theory Patricia can assert that there was a duty owed.  

2. Breach. supra  
Here, Foreman had shut down the work site; however he had stepped away from the 

work site to make a phone call to his wife when the injury occurred. Foreman will assert 

that no one was home when he stepped away from the work site to make the call, 

therefore there was no likelihood that any harm would occur and he was not 

unreasonable just to be able to make a call since Stephen had just come home from 

school. However, since he was aware by the statute that the excavation site could cave 

in which could result in serious harm or death, when he left it unattended, it was 

possible for someone he was unaware of to enter the hole, as what happened here 

when Stephen entered the hole. He could have merely made his phone call by the site, 

or left it attended by someone or placed a barrier or warning up to stop people from 

entering the whole. This would have required very little effort on his part, and by the use 

of a barrier or warning or being present he could have easily prevented Stephen from 

entering the hole. Since he did not have a large burden on him to take a different course 



 

of action and the gravity of the harm outweighs this burden he acted unreasonably and 

therefore breached his duty of care.  

3. Causation - supra
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a. Cause-in-fact. Here, this is clear, but for Foreman stepping away from the hole, 

Stephen would not have climbed into the hole and had the dirt cave in on him. 

b. Proximate cause supra 
Here, there were no events between Foreman leaving the hole unattended and Stephen 

climbing in and being injured; therefore he was also the proximate cause of the injury. 

Patricia will be able to show causation.

4. Damages – supra. Patricia will be able to assert the damages as discussed 
above. 

5. Defenses - supra 

Here, Foreman can assert the same defenses as Contractor and will either be 

successful or not as discussed above.  

B. Battery is the intentional act causing a harmful contact. 

1. Intentional act - When one acts with the intent to cause a contact they have acted 

with intent. Here, it is clear that Foreman intended to make contact with Stephen. He 

pulled Stephen out of the hole and applied chest compressions. Therefore his action 

was intentional. 



 

2. Harmful contact.
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 A contact is harmful if it causes injury. Here, the chest 

compressions that Foreman performed caused Stephen to suffer broken ribs. He clearly 

suffered an injury; therefore there was a harmful contact. 

3. Consent. When a contact has been consented to, the defendant will not be held 

liable for the damages that were caused. Consent can be implied where it is a situation 

in which the plaintiff would have normally consented to the touching; however is unable 

to either because they are unconscious or something else prevents them from giving 

such consent.

Here, Stephen was unconscious and his heart had stopped. Foreman acted by giving 

chest compressions to get his heart started again. In such an emergency situation, 

where the plaintiff is unable to give consent but it is such a situation that normally the 

reasonable person would give the consent, it is implied that consent was given. Since 

this is such a situation, Foreman will be able to assert that he was given implied consent 

and therefore will not be liable for the battery. 



 

Answer B to Question 1 

1.  PATRICIA V. CONTRACTOR
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Negligence - In order to prove a prima facie case of negligence, plaintiff must show that 

defendant had a duty to plaintiff, that defendant breached that duty, that defendant was 

the actual and proximate cause of plaintiff's injuries, and that plaintiff had damages. 

Duty - Every person owes a duty of a reasonable prudent person to avoid risk of injury 

to other people.

Here, Patricia is bringing claims against Contractor on behalf of her 10-year old son, 

Stephen.  Patricia will contend that Contractor owed a duty to Stephen, and the public in 

general, of a reasonably prudent contractor to keep the job site safe. 

Contractor will argue that he did not owe a duty to Stephen since Stephen should not 

have been in the excavated hole. 

A court will side with Patricia and find that Contract did in fact owe a duty to Stephen.

Breach - In order to prove negligence, the plaintiff must show that defendant failed to 

fulfill his obligations under his duty. 

Here, Patricia will argue that Contractor breached his duty by violating the statutory 

standards intended to protect workers from cave-ins.  See Negligence Per Se below.   

Negligence Per Se - Where plaintiff violates a statute intended to protect someone in 

the same class as plaintiff, and designed to protect against the same harm as that 

caused to plaintiff, the violation of the statute will be proof of a duty and a breach of the 

duty in regards to negligence. 



 

Here, Contractor violated statutory standards intended to protect workers from cave-

ins.  Patricia will argue that the statute was designed to protect against the exact type of 

harm from which Stephen suffered, which is harm caused by a cave-in.  She will also 

argue that, although Stephen may not have been in the class of persons for which the 

statute was designed to protect -- i.e., workers -- it was foreseeable that someone other 

than a worker could have been injured by a cave-in and that the statute should be 

construed as to protect the general public, as well as workers. 

Contractor, on the other hand, will argue that Stephen is not a member of the class 

designed to be protected, i.e., workers.  As such, he will argue that that element of 

negligence per se is not satisfied. 

A court will side with plaintiff and hold that, although Stephen is not a member of the 

class specifically mentioned in the statute, it is foreseeable that a member of the public 

could also be hurt by the violation of the statute; and that, as such, the statute should be 

construed to include members of the public as well as workers. 

Actual Cause 
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- In order to prove actual cause, plaintiff must prove that defendant was 

the "but for" cause of defendant's injuries. 

Here, Patricia will argue that but for the fact that Contractor breached his duty to 

Stephen by violating the statutory standards, the soil would not have caved in around 

Stephen and he would not have been buried. 

A court will agree with Patricia and hold that the Contract is the actual "but for" cause of 

Stephen's injuries. 

Proximate Cause - In order to prove proximate cause, plaintiff must prove that plaintiff's 

injuries were a foreseeable result of defendant's breach. 



 

Here, Patricia will argue that it was foreseeable that a child might climb into the 

excavated hole.  She will also argue that it is foreseeable that by breaching the standard 

of care by violating the statutory standards, that the child may be buried in the hole. 

Contractor, on the other hand, will argue that it is not foreseeable that a child would 

climb into an excavated hole at a construction work site; and that, as such, he was not 

the proximate cause of Stephen's injuries. 

A court will side with Patricia and hold that Contractor was the proximate cause of 

Stephen's injuries.   

Damages
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 - In order to prove a prima face case of negligence, the plaintiff must prove 

that he has damages. 

Here, Patricia will argue that Stephen suffered damages because his heart had stopped 

when he was buried in the hole.  In addition, she will argue that he suffered a sprained 

ankle as a result of the cave-in and broken ribs as a result of the chest compressions 

applied by Foreman. 

Contractor, on the other hand, will argue that the broken ribs were not a direct result of 

the cave-in, but were an intervening event caused by Foreman.  As such, Contractor will 

argue that he should not be liable for Stephen's broken ribs. 

Patricia will counter-argue that it is foreseeable that someone will attempt to rescue a 

child in distress.  As such, she will argue Contractor should be liable for all of Stephen's 

injuries. 

A court will side with Patricia and hold that Contractor is liable for all of Stephen's 

injuries.  As such, Contractor will be held liable for Stephen's economic and non-

economic injuries, including physician bills and pain and suffering. 



 

Strict Liability 
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- A person will be held strictly liable when he is involved in an inherently 

dangerous activity.  An activity is inherently dangerous when the risk of danger is great, 

the activity cannot be done without the risk of danger even with the exercise of due 

care, and where the activity is not common to the area. 

Here, Patricia will argue that excavating is an inherently dangerous activity.  She will 

contend that the risk of danger of cave-ins is great.  She will further contend that the 

activity cannot be done without the risk of danger even with the exercise of due care, 

because there is always a risk of cave-ins, as evidenced by the fact that a statute was 

enacted in order to protect workers from cave-ins.  She will also argue that excavation is 

not common to her area. 

Contractor, on the other hand, will argue that excavating is not an inherently dangerous 

activity.  He will argue that the risk of cave-ins in fact is not great, and that the activity 

can be done without the risk of danger when due care is exercised.  He will also argue 

that excavation is common to residential areas when people build additions to their 

home. 

A court will side with contractor and hold that excavation is not an inherently dangerous 

activity.  As such, the court will find that contractor will not be strictly liable. 

Vicarious Liability - An employer will be held liable for the torts of its employee under 

the doctrine of respondeat superior. 

Here, assuming Foreman is an employee of Contractor's, and not an independent 

contractor, Contractor can be held liable for all of the torts of Foreman committed 

against Stephen.

Conclusion - Patricia can reasonably bring a claim of negligence on Stephen's behalf 

against Contractor based on negligence per se.  In addition, she can bring a claim for 

negligence against Contractor for the torts of Foreman under the doctrine of respondeat 



 

superior.  She may try to bring a claim of strict liability for an inherently dangerous 

activity, but it most likely will not succeed. 

2.  PATRICIA V. FOREMAN
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Negligence - See rule, above. 

Duty - See rule, above. 

Here, Foreman had a duty to the public at large to behave as a reasonably prudent 

person would under the circumstances.  As such, Foreman had a duty to Stephen.

A court will agree that Foreman had a duty to Stephen.

Breach - See rule, above. 

Here, Patricia will argue that by stepping away from the work site to call his wife, the 

Contractor breached his duty to the public in general and to Stephen in particular to 

avoid risk of injury.  She will argue that since he knew that the site had failed a safety 

inspection relating to cave-ins, he should have had someone on duty guarding against 

someone climbing into the excavated hole when he stepped away to call his wife. 

Actual Cause - See rule, above. 

Here, Patricia will argue that but for the fact that Foreman stepped away to call his wife, 

Stephen would not have climbed into the excavated hole and been injured.  In addition, 

she will argue that but for the fact that Foreman applied chest compressions to Stephen, 

Stephen would not have suffered broken ribs. 

The Foreman, on the other hand, will argue that it is not possible to predict whether or 

not Stephen would have climbed into the excavated hole and been injured if he had not 

stepped away to call his wife.  It is possible that Stephen may have disregarded 

Foreman's presence, and would have still climbed into the excavated hole and been 

injured.  He will also argue that he was attempting to save Stephen's life, which in fact 



 

he did, which is why he applied chest compressions to Stephen and accidentally broke 

his ribs. 

A court will side with Patricia and hold that Foreman is the actual cause of Stephen's 

injuries. 

Proximate Cause
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 - See rule, above. 

Here, Patricia will argue that it was foreseeable that if Foreman stepped away from the 

excavation site, that a child would climb into the site and be injured. 

Foreman, on the other hand, will argue that it is not foreseeable that a child would climb 

into an excavation site, since children should be monitored by their parents and not be 

allowed to go near excavation sites. 

A court will side with Patricia and hold that Foreman is the proximate cause of 

Stephen's injuries. 

Rescuer - A person has no duty to help out another person, absent a special 

relationship. 

Here, Foreman had no special relationship with Stephen.  As such, he had no duty to 

rescue him.  However, since Foreman volunteered to attempt to rescue Stephen, 

Foreman is responsible for any injuries caused by such rescue in the absence of a 

Good Samaritan law in the jurisdiction. 

Damages - See rule, above. 

Here, Stephen suffered when his heart stopped.  In addition, he suffered a sprained 

ankle as a result of the cave-in and broken ribs as a result of the chest compressions. 



 

A court will find that Foreman is liable for all of Stephen's injuries, unless there is a 

Good Samaritan law enacted in his jurisdiction, in which case Foreman will not be held 

liable for the broken ribs caused by the chest compressions.   

Strict Liability
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 - See rule and analysis, above. 

Conclusion - Patricia can reasonably bring a claim on Stephen's behalf against 

Foreman for negligence.  She may try to bring a claim against Foreman for strict liability; 

however, it most likely will not be successful. 


