
QUESTION 4 

 
Rick and Walt are next-door neighbors.  Rick hosted nightly rehearsals in his backyard 
for his band, which featured several electric guitars and amplifiers that he owned.  
Because the rehearsals were so loud, Walt could not conduct telephone conversations 
in his house even with the windows closed.  He repeatedly asked Rick to lower the 
volume of his rehearsals, but Rick refused. 

One night, while Walt was standing in his own yard, he attempted to disrupt a rehearsal 
by trying to spray Rick with water from his garden hose.  He missed Rick with the water, 
but hit Cal, another band member, and the amplifiers.  The water caused Cal to suffer a 
severe electric shock when it contacted an electric guitar he was holding.  The water 
also destroyed the amplifiers. 

Rick picked up another electric guitar, ran into Walt’s yard, and charged at Walt, 
swinging at his head.  Walt ducked and ran into his house. 

1. What tort claims, not based on negligence, can Walt reasonably bring against Rick?  
Discuss. 

2. What tort claims, not based on negligence, can Rick reasonably bring against Walt?  
Discuss. 

3. What tort claims, not based on negligence, can Cal reasonably bring against Walt?  
Discuss. 

 



QUESTION 4 – SELECTED ANSWER A 

 

Walt v Rick 

A. Nuisance 

Nuisance is unreasonable interference with plaintiff's use and enjoyment of land.  In 

order to determine whether the interference is unreasonable and substantial, the court 

will look at the following factors: 

1) Harm v Utility 

The seriousness and probability of harm in comparison to the utility of the activity. 

Rick will argue that his music is his life and the utility is very high.  Walt will argue that 

the rehearsals and playing are so loud that he cannot conduct a telephone 

conversation.  Walt will argue that the interference is substantial because it constitutes a 

breach of the peace.  Also, Walt will argue that this occurs nightly, so there is no 

avoiding the interference. 

It is likely that a court will favor the plaintiff in this argument because the harm 

outweighs the utility due to the breach of the peace caused by and the frequency 

(nightly) of the interference. 

2) Hypersensitivity of the Plaintiff 

The sensitivities and particular activities on either side will be considered to determine if 

that is what is resulting in the claim of interference. 

It does not appear that Walt is particularly sensitive to Rick's activities.  As discussed 

above, the interference is a breach of the peace and it occurs every night. 

The court will favor the plaintiff in this argument. 



3) Natural or Incidental to the Activity 

The court will examine whether or not the interference is naturally occurring as a result 

of the activity, or whether it is clearly artificial and incidental to the activity. 

Walt will argue that the use of high output guitars and amplifiers are creating 

interference that is clearly incidental to the activity. 

The court will favor the plaintiff in this argument. 

4) Did the Plaintiff Come to the Nuisance 

If the plaintiff came to the nuisance and is suing, the court will consider whether the 

plaintiff still has a nuisance claim, but may have to indemnify the defendant. 

It does not appear that the plaintiff came to the nuisance in this case. 

 

B. Battery 

Under Tort Law, battery is a volitional and intentional act by defendant which results in a 

harmful or offensive touching to the person of the plaintiff.  The intent associated with 

tortious battery is that the defendant desired the result, the harmful or offensive 

touching, or that he was substantially certain that his act would result in it. 

Rick committed a volitional act because of his affirmative act of picking up the guitar, 

running into Walt's yard and charging at Walt.  Rick committed an intentional act 

because he charged at Walt and swung at his head with the intent to cause a harmful or 

offensive touching.  All reasonable persons would agree that hitting someone in the 

head with a guitar would result in a harmful or offensive touching.  However, Rick will 

argue that he did not hit Walt because he ducked and ran into the house. 

Therefore, Walt cannot bring a claim of battery against Rick. 

 



C. Assault 

Under Tort Law, assault is a volitional and intentional act by defendant which results in 

plaintiff's reasonable apprehension of a harmful or offensive touching to their 

person.  The intent associated with tortious assault is that the defendant desired the 

result, plaintiff's apprehension of a harmful or offensive touching, or that he was 

substantially certain that his act would result in it. 

Rick committed a volitional act because of his affirmative act of picking up the guitar, 

running into Walt's yard and charging at Walt.  Rick committed an intentional act 

because he charged at Walt and swung at his head with the intent to cause a harmful or 

offensive touching.  All reasonable persons would agree that hitting someone in the 

head with a guitar would result in a harmful or offensive touching.  All reasonable 

persons would agree that almost being hit by someone in the head with a guitar would 

result in reasonable apprehension of a harmful or offensive touching.  Walt will argue 

that Rick missed him because he ducked, but that the incident did actually result in his 

apprehension of a harmful or offensive touching. 

Therefore, Walt can bring a claim of assault against Rick. 

 

Rick v Walt 

A. Battery 

Under Tort Law, battery is a volitional and intentional act by defendant which results in a 

harmful or offensive touching to the person of the plaintiff.  The intent associated with 

tortious battery is that the defendant desired the result, the harmful or offensive 

touching, or that he was substantially certain that his act would result in it. 

Walt committed a volitional act because of his affirmative act of spraying water from his 

garden hose into Rick's yard.  Walt committed an intentional act because he desired to 

disrupt the rehearsal by spraying with water.  All reasonable persons would agree that 



being sprayed by water is an offensive touching.  However, Walt will argue that he didn't 

commit a battery because the water never actually hit Rick. 

Therefore, Rick cannot bring a claim of battery against Walt.  

 

B. Assault 

Under Tort Law, assault is a volitional and intentional act by defendant which results in 

plaintiff's reasonable apprehension of a harmful or offensive touching to their 

person.  The intent associated with tortious assault is that the defendant desired the 

result, plaintiff's apprehension of a harmful or offensive touching, or that he was 

substantially certain that his act would result in it. 

Walt committed a volitional act because of his affirmative act of spraying water from his 

garden hose into Rick's yard.  Walt committed an intentional act because he desired to 

disrupt the rehearsal by spraying with water.  All reasonable persons would agree that 

being sprayed by water is an offensive touching.  All reasonable persons would agree 

that almost being hit by sprayed water would result in reasonable apprehension of a 

harmful or offensive touching.  Rick will argue that Walt missed him, but that the incident 

did actually result in his apprehension of a harmful or offensive touching. 

Therefore, Rick can bring a claim of assault against Walt.  

 

C. Trespass 

Under Tort Law, a trespass is a physical invasion of the plaintiff's real property (land). 

Walt committed trespass when he sprayed water over Rick's property line because that 

is a physical invasion of Rick's property, and because Walt sprayed the water with the 

intent to hit Rick's property. 

Therefore, Rick can bring a claim of trespass against Walt. 



D. Trespass to Chattels 

Under Tort Law, trespass to chattels is intentional interference with plaintiff's ownership 

or possessory interest in a chattel. 

Walt intentionally interfered with Rick's amplifiers because he sprayed water with the 

intent of hitting Rick's property.  The water actually caused damage to the amplifiers 

because per the facts, the amplifiers were destroyed. 

Therefore, Rick can bring a claim of trespass to chattels against Walt. 

 

E. Conversion 

Under Tort Law, conversion is intentional interference with plaintiff's ownership or 

possessory interest in a chattel that is so severe that the defendant must pay the 

plaintiff the full value of the chattel. 

Walt intentionally interfered with Rick's amplifiers because he sprayed water with the 

intent of hitting Rick's property.  The water actually caused damage to the amplifiers 

because per the facts, the amplifiers were destroyed.  Walt will have to pay the full 

value of the amplifiers because they were destroyed. 

Therefore, Rick can bring a claim of conversion against Walt. 

 

Cal v Walt 

A. Battery Due to Transferred Intent 

Under Tort Law, battery is a volitional and intentional act by defendant which results in a 

harmful or offensive touching to the person of the plaintiff.  The intent associated with 

tortious battery is that the defendant desired the result, the harmful or offensive 

touching, or that he was substantially certain that his act would result in it.  Transferred 

intent can occur as a result of the defendant's intent to target one party, but instead the 



harm falls on a different victim.  It can also occur where the defendant commits one 

intentional tort, and the intent associated with that tort transfers to another intentional 

tort.  The intentional torts that apply to transferred intent are Battery, Assault, Trespass 

to Chattels, Trespass to Land and False Imprisonment. 

Walt committed a volitional act because of his affirmative act of spraying water from his 

garden hose into Rick's yard.  Walt committed an intentional act because he desired to 

disrupt the rehearsal by spraying with water.  All reasonable persons would agree that 

being sprayed by water is an offensive touching.  Cal will argue that although Walt 

intended to hit Rick, he still committed a battery under the theory of transferred intent, 

because he hit him instead.  As well, Cal will argue that his was both a harmful and 

offensive touching because he was hit by water and shocked by his electric guitar when 

it got wet. 

Therefore, Cal can bring a claim of battery against Walt. 

 

B. Assault Due to Transferred Intent 

Under Tort Law, assault is a volitional and intentional act by defendant which results in 

plaintiff's reasonable apprehension of a harmful or offensive touching to their 

person.  The intent associated with tortious assault is that the defendant desired the 

result, plaintiff's apprehension of a harmful or offensive touching, or that he was 

substantially certain that his act would result in it.  Transferred intent can occur as a 

result of the defendant's intent to target one party, but instead the harm falls on a 

different victim.  It can also occur where the defendant commits one intentional tort, and 

the intent associated with that tort transfers to another intentional tort.  The intentional 

torts that apply to transferred intent are Battery, Assault, Trespass to Chattels, Trespass 

to Land and False Imprisonment. 

Walt committed a volitional act because of his affirmative act of spraying water from his 

garden hose into Rick's yard.  Walt committed an intentional act because he desired to 

disrupt the rehearsal by spraying with water.  All reasonable persons would agree that 



being sprayed by water is an offensive touching.  All reasonable persons would agree 

that almost being hit by sprayed water would result in reasonable apprehension of a 

harmful or offensive touching.  Cal will argue that although Walt intended to hit Rick, he 

still committed a battery under the theory of transferred intent, because he hit him 

instead.  As well, Cal will argue that Walt's battery actually resulted in his apprehension 

of a harmful or offensive touching. 

Therefore, Cal can bring a claim of assault against Walt.  

 

C. Trespass to Chattels 

Under Tort Law, trespass to chattels is intentional interference with plaintiff's ownership 

or possessory interest in a chattel. 

Walt intentionally interfered with Cal's guitar because he sprayed water with the intent of 

hitting Rick's property and disrupting the rehearsal.  The water actually caused damage 

to the guitar because per the facts, the guitar and Cal suffered an electric shock, 

assuming that an electric shock would harm an electric guitar. 

Therefore, Cal can bring a claim of trespass to chattels against Walt if he can show 

damages to his guitar in this case. 



QUESTION 4 – SELECTED ANSWER B 

 

I. WALT v. RICK 

 

A. NUISANCE 

Nuisance is an intentional act that causes an unreasonable and substantial interference 

with the use and enjoyment of another's land. 

1) Intent. 

Intent can be established when the defendant acted with the desire that the result 

occurs or when the defendant acted knowing with substantial certainty that the results 

will occur. 

Here, the facts indicate that Rick hosted every night loud rehearsals with his rock band 

in the backyard.  Since Walt had repeatedly asked Rick to lower the volume of the 

rehearsals, Rick refused to do so and continued at the usual loudness.  Therefore, it 

can be concluded that Rick acted with the requisite intent to hold loud rehearsals. 

2) Unreasonable and Substantial Interference. 

Interference is unreasonable, when it would bother a reasonable person, and 

substantial, when it occurs over a long period of time or very intensely. 

Here, the facts indicate that Walt was not able to have a telephone conversation in his 

house even with the windows closed, which would likely be objectionable to a 

reasonable person.  Also, the fact that those rehearsals took place every night means 

that they were a substantial interference of Walt's use and enjoyment of his house. 

Thus, Walt will likely be able to establish a successful claim of nuisance. 

 



B. TRESPASS TO LAND 

Trespass is an intentional act that causes an unauthorized entry onto another's land. 

Intent, see definition above. 

Here the facts indicate that Rick ran into Walt's yard, after Walt had sprayed water over 

into Rick's yard.  Rick clearly desired to run into Walt's yard and he did so without 

getting prior permission from Walt. 

Therefore, Walt will likely be able to successfully establish a claim of trespass to land. 

 

C. ASSAULT 

Assault occurs when the defendant acted with the intent to cause the plaintiff 

reasonable apprehension of an immediate harmful or offensive touching. 

1) Intent, see definition above. 

The facts indicate that Rick charged with an electric guitar at Walt and swung it at Walt's 

head.  Rick, therefore, very likely desired to hit Walt and acted with substantial certainty 

that he would be able to hit Walt with the guitar. 

2) Reasonable Apprehension of an Immediate Harmful Touching   

The fact that Walt ducked shows that Walt saw that Rick swung the guitar at him and 

that he (Walt) knew that he would be hit, if he did not duck away. 

Walt certainly ducked, because he feared to be hit by the guitar. 

Thus, Walt will likely establish a successful case of assault against Rick. 



II. RICK v. WALT 

 

A. TRESPASS TO LAND. Definition, see above. 

Intent, see definition above. 

Here the facts indicate that Walt sprayed water over into Rick's yard, meaning to spray 

Rick with water from his garden hose.  It is conceivable, since the water was sprayed 

from a hose and presumably a good amount of water came out, that some of the water 

also went onto the ground of Rick's back yard, causing a physical, unauthorized entry 

onto land. 

Therefore, Rick will likely be able to successfully establish a claim of trespass to land. 

 

B. CONVERSION  

Conversion occurs when the defendant exerted complete control and dominion over the 

plaintiff's property or if the defendant in any other way substantially interfered with the 

use, enjoyment and property rights of the plaintiff. 

Here, the facts indicate that some of the water that Walt sprayed over into Rick's yard, 

as discussed above, contacted one of Rick's electric guitars which was consequently 

destroyed.  The destruction goes beyond a mere 'trespass to chattels' situation and 

constitutes a highly substantial interference with Rick's property. 

Here it is assumed that the electric guitar belonged to Rick, since the facts state that 

Rick owned several guitars.  If the electric guitar belonged to Cal, then Cal would be 

able to assert the claim of conversion. 

In any case, Rick will be able to successfully assert a claim of conversion against Walt 

and will be able to recover the entire replacement cost for the guitar. 



C. ASSAULT 

See definition above. 

1) Intent, see definition above. 

The facts indicate that Walt tried to spray Rick with water from the garden hose; thus he 

had an intent to either touch or cause apprehension to Rick. 

2) Reasonable Apprehension of an Immediate Offensive Touching 

The facts don't indicate whether or not Rick saw that Walt tried to spray him with water.  

While being sprayed with water would not be harmful, it might constitute a potentially 

offensive touching. 

Since Rick might not have seen what Walt attempted to do and since Rick, therefore, 

was likely not apprehended, Rick will likely not establish a successful case of assault. 

III. CAL v. WALT 

 

A. BATTERY THROUGH TOUCHING WITH WATER 

Battery occurs when the defendant acted with the intent to cause the plaintiff a harmful 

or offensive touching. 

1) Intent, see definition above. 

Here, the facts state that Walt sprayed the water into Rick's yard to disrupt the 

rehearsal. Thus, Walt acted with intent. 

2) Transferred Intent. 



When a person intends to commit a tort to one person, but hits another person instead, 

then the intent transfers from the one person to the other person. 

Here, the facts indicate that Walt tried to spray Rick with water, but he missed Rick and 

hit Cal instead.  Thus, Walt's intent transferred from Rick to Cal. 

3) Offensive Touching. 

An offensive touching is a touching that is against a person's dignity. 

While being sprayed with water was likely not a harmful touching, it certainly constituted 

an offensive touching of Cal.  Therefore, Cal will likely assert a successful claim against 

Walt for being sprayed with water. 

 

B. BATTERY DUE TO ELECTRIC SHOCK 

Battery, see definition above. 

Besides being sprayed with water, Cal experienced another touching by Walt, this time 

a harmful touching.  Here, the facts indicate that Cal suffered a severe electric shock 

when the water got into contact with the electric guitar that he was holding.  Since Walt 

was the one who sprayed the water which ultimately caused the harmful touching, Walt 

will very likely be held liable for this kind of touching as well. 

 

C. CONVERSION 

The conversion of the electric guitar was discussed under Rick's claims against Walt.  

However, if the electric guitar belonged to Cal, then Cal would be able to assert the 

claim of conversion against Walt, as discussed under Rick's claims. 


