
QUESTION 2 

 
Homer and Wanda are husband and wife.  The furnace in their home stopped working.  
Wanda wanted to call a licensed repair person, but Homer insisted on attempting to fix it 
himself, despite having no knowledge of how the furnace worked.   

After working on the furnace for some time, Homer informed Wanda that he had fixed it.  
Wanda and Homer then went out to dinner.  When they arrived home, they found that it 
had been destroyed by fire.  They were informed by a firefighter at the scene that the 
fire appeared to have originated in the furnace.  When Wanda started yelling at Homer 
for “burning the house down,” Homer slapped her to calm her down. 

Wanda sued Homer for negligence and battery.  At a jury trial, she presented evidence 
proving the facts stated above.  At the close of evidence, Homer moved for a directed 
verdict on the following grounds: 

1.  Spouses cannot sue each other in tort; 

2.  Wanda failed to present sufficient evidence to support a finding that Homer was 
negligent; and 

3.  Homer is not subject to liability for slapping Wanda because his intent was to      
calm her down, not to cause her any harm. 

How is the judge likely to rule on Homer’s motion for directed verdict?  Discuss. 



QUESTION 2:  SELECTED ANSWER A 

WILL HOMER'S MOTION FOR DIRECTED VERDICT SUCCEED? 

IDENTIFICATION OF THE PARTIES:  Homer is the defendant; Wanda is the 

plaintiff. 

STANDING TO SUE: 

I.  CAN SPOUSES SUE EACH OTHER IN TORT? 

 According to common law, spousal suits against each other were not generally 

allowed.  However, the current trend is to allow suits between spouses especially 

when intentional torts are involved.    Thus, whether Wanda can sue Homer would 

essentially be a jurisdictional issue and a matter of law which the judge would 

determine.  If the judge rules that no, spouses cannot sue in tort, Homer's liability will 

terminate and the directed verdict will be granted.  However, this is unlikely 

considering the current trends allowing suits between spouses.  Here, we will 

assume that spouses are allowed to sue each other in tort of both intentional tort and 

negligence. 

II.  IS HOMER NEGLIGENT? 

 Here, the question of negligence would relate to the burning of the house and 

whether Homer's actions were sufficiently negligent in causing the 

burning.  Negligence requires the finding of a duty imposed upon the Plaintiff 

(Homer), a breach of that duty, causation of the injury and an actual injury. 

 1.  DID HOMER HAVE A DUTY? 

 Duties are usually evaluated according to a reasonable person standard unless a 

special relationship exists between the parties.  The reasonable duty of care is 



generally the duty to not harm another person and to act in a reasonable manner 

designed not to place others in unreasonable harm.   

  IS THERE A SPECIAL DUTY VIA RELATIONSHIP? 

 Here, the parties are husband and wife.  A duty of care between husband and 

wife, as immediate family, is higher than the duty imposed regarding an average 

unrelated citizen.  The duty to protect from harm is greater because of the 

relationship between Homer and Wanda.  Because the duty to not harm Wanda is 

greater than the reasonable person standard a duty can be assignable to Homer. 

 2.  DID HOMER BREACH THAT DUTY? 

 A breach of duty requires actions be committed by the Plaintiff (Homer) that 

place others in unreasonable danger or heightened risk.  Breach can be established 

via statute (negligence per se) where a violation of civil or criminal statute imposes 

automatic fault (which then, if the violation is a civil statute, constitutes a rebuttable 

presumption by the Plaintiff).  Here, there is no negligence per se because there is 

no mention of a statute being violated.  Breach can also be established through clear 

explicit facts and/or the definable overt actions of the Plaintiff (Homer).  However, 

the facts here are murky.  Thus, a third method of determining breach must be  

used--the method of res ipsa loquitor.   

 Res ipsa loquitor allows an inference of breach when clear facts supporting 

breach do not exist.  Res ipsa requires that the defendant be in clear control of the 

instrumentality that caused the injury, that the injury would not have occurred without 

some sort of negligence by the defendant, that no possible superseding acts occur 

that would remove the defendant from the chain of control over the instrumentality, 

and that the plaintiff (Wanda) not have participated in their own injury.   

 



  RES IPSA LOQUITOR AS VEHICLE FOR FINDING BREACH OF DUTY 

  a.  DID HOMER HAVE CLEAR CONTROL OVER THE FURNACE? 

  Here, the instrumentality that caused the injury (the destruction of the 

property, the "house") appears to be the "furnace in their home" that had "stopped 

working".  It states that Homer "insist[ed] on attempting to fix it himself" instead of 

"call[ing] a licensed repair person".  There is no mention of any other person or thing 

interacting with the furnace between the time Homer "attempt[ed] to fix it himself" 

and the "burning" of the house.  This means Homer was ostensibly the last person to 

interact with the furnace and a reasonable person could conclude that Homer had a 

clear control over the physical object of the "furnace" which ostensibly caused the 

injury, "burning".   This element is most likely met on its face since the "furnace" was 

within the purview of the "home" which would be interpreted to be under Homer's 

control (dominion). 

  b.  WOULD THE INJURY HAVE OCCURRED WITHOUT SOME SORT 

OF NEGLIGENCE BY THE DEFENDANT? 

  This is a more sticky issue than the clear control issue, supra, which 

seems to be a straight physical-control-over-the-object question.  This element 

focuses more on the interaction the defendant had on the object in question.   

  On first glance, it seems that since Homer "having no knowledge of how 

the furnace worked" but yet "attempting to fix it himself" would infer that his lack of 

experience likely caused improper repair on the furnace which then, according to the 

firefighter at the scene, seemed to be the cause of the fire that "appeared to have 

originated in the furnace".  It appears on its face that Homer's repair led to the 

fire.  However, could the furnace have posed a fire risk prior to Homer's repair 

efforts?  Perhaps.  Did Homer's repair in fact actually place the furnace in a condition 

that would cause a fire risk when his attempt at repair would not?  This is 



unknown.  The facts state that "the furnace in their home stopped working" but it 

doesn't state what stopped working or why.  There is also no mention of a defect to 

the furnace prior to repair that would pose a fire risk.   

  Surface review would appear to assign Homer's actions as a direct cause 

of the fire.  But, the fact that a firefighter (although ostensibly an expert in the field of 

fighting fires) making the statement that the fire "appeared" to have "originated in the 

furnace" is not a direct statement of "the furnace started the fire because it had been 

repaired incorrectly".  This is probably a matter for an expert witness to determine at 

trial.  If Homer's actions did not cause the fire because the furnace was already 

damaged and at a fire risk and Homer's "repairs" did not place that furnace in a 

higher state of unreasonable unsafety then the injury of "the burning of the house" 

may not be attributable to Homer's act of trying to fix the furnace and negate this 

element of res ipsa loquitor resulting in no negligence.  However,  if this element is 

met the other elements of negligence must also be met to find liability on the part of 

Homer.  

  c.  WERE ANY ACTS OR EVENTS INTERVENING OR SUPERSEDING 

CAUSES OF THE INJURY THAT WOULD RELEASE DEFENDANT FROM 

LIABILITY? 

  Intervening and superseding acts are those outside occurences separate 

from the defendant's actions that may break the chain of causation within the res 

ipsa loquitor analysis.  Intervening acts are those that occur that are foreseeable 

consequences of defendant's acts and do not relieve defendant of 

liability.  Superseding acts are those that are outside the realm of foreseeability and 

would be those so out of the ordinary that they would relieve the defendant of 

liability.  Intentional torts and criminal acts are considered superseding.   

 



  Here, we don't know what acts may or may have occurred between the 

"attempt[ed]...fix" by Homer and the "home...destroyed by fire" that may or may not 

have "originated in the furnace".  As discussed above, the exact cause of the fire is 

only an assumption at this point, not a definitive statement of fact.  Further analysis 

outside the fact pattern will be needed.   

  It is to be noted that the acts of the fire department in attempting to stop 

the fire may have contributed to the "destruction" of the home.  However, acts done 

during attempts to rescue are foreseeable results of a "fire" by those public servants 

tasked with protecting the public, "firefighters".  Even if actions by the fire 

department are found to be negligent that will not release Homer from any potential 

liability since intervening acts of negligence are always considered foreseeable. 

  d.  DID PLAINTIFF CONTRIBUTE TO THEIR OWN INJURY? 

  It is unlikely Wanda will be considered to have contributed to her own 

injury, the "destruction" of the "house" by "fire".  However, she did want to call a 

"licensed repair person" but was persuaded to let Homer fix the furnace instead 

despite the fact that she (likely) knew Homer had "no knowledge of how the furnace 

worked".  Was this enough to place some responsibility of "destruction" of the 

"home" by "fire" on Wanda?  Perhaps.  Again, additional facts will be needed. 

 Assuming the elements of res ipsa loquitor are met, there will be a finding of 

breach on the part of Homer. 

 3.  WAS THE BREACH THE CAUSE OF THE INJURY? 

  Again, as discussed above in the res ipsa loquitor section, whether 

Homer's breach in trying to "fix it [the furnace] himself, despite having no knowledge 

of how the furnace worked" caused the injury of "destruction of the house by fire" is 

uncertain.  If breach is found via res ipsa loquitor then this element of causation will 



also be met since the question posed here will be answered in the analysis of res 

ipsa loquitor.   

 4.  WAS THERE AN INJURY? 

  An injury here would be the destruction of the "house" by "fire" which 

would constitute property damage and thus qualify as "injury" for negligence.  Pure 

economic damages are not recoverable but personal injury and property damages 

do qualify as "injury" for the purposes of negligence. 

 DEFENSES TO BREACH 

  Homer may have several defenses to breach that would negate his liability 

and thus allow a directed verdict.  The only two potential defenses are comparative 

negligence and assumption of risk.  Comparative negligence jurisdictions allow a 

complete bar to plaintiff recovery if that plaintiff contributed in any manner to their 

own injury.  As above, assignment of responsibility to Wanda will be necessary to 

trigger comparative negligence and bar her from recovery.  A bar to recovery would 

allow a directed verdict for Homer regarding the negligence claim.  Contributory 

negligence, while a defense more often available in a majority of jurisdictions, 

assigns risk to plaintiffs based on their percentage of fault and reduces their 

recovery accordingly.  Here, only a finding of fault in excess of 50% on Wanda's 

behalf (in Pure Comparative Negligence jurisdictions) or 50% or higher (Modified 

Comparative Negligence jurisdictions) would bar her from complete 

recovery.  Finding Wanda at fault in excess of 50% or 50% or higher is unlikely and 

thus comparative negligence in both its forms would only serve to reduce damages 

which would then prohibit Homer from receiving his directed verdict.  Assumption of 

the risk is a defense that states a plaintiff is barred from recovery if they knew of the 

risk and voluntarily assumed it.  Here, there is no clear assumption of the risk of 

"destruction of the home by fire" by Wanda and thus she did not voluntarily assume 

it.  This is not a defense. 



III.  DID HOMER COMMIT A BATTERY AGAINST WANDA? 

 Battery is the intentional volitional act of the defendant against the plaintiff 

causing an offensive or harmful touching of the plaintiff's body or person (a 

connected object suffices). The reasonable person standard applies when 

evaluating what is "harmful" or "offensive" contact. 

 Here, the defendant "Homer" intentionally and volitionally "slapped [the plaintiff] 

[[Wanda] to calm her down" which would be considered a harmful and offensive 

touching of the body of "Wanda" when evaluated by a reasonable person.  There is 

a battery because Homer intended to touch her and caused a harmful and offensive 

touching. 

 DEFENSES TO BATTERY 

 Homer poses a defense to battery that his intent was "to calm Wanda down" and 

not "cause her alarm".  However, the reason behind the battery is not relevant, only 

the intent to touch and a resulting harmful or offensive contact is needed to establish 

battery.  There is no defense to battery. 

CONCLUSION:  There is likely standing for the parties to sue; negligence on the 

part of Homer has not been clearly established with the facts at hand; Homer did 

commit a battery.  There will be no directed verdict in favor of Homer. 



QUESTION 2:  SELECTED ANSWER B 

WANDA v. HOMER 

SPOUSAL IMMUNITY? 

SPOUSAL IMMUNITY is where a husband and wife cannot sue each other.  This 

theory is no longer observed in most modern jurisdictions, but is the common law. 

The facts show that Wanda sued her husband.  In common law a husband and wife 

could not sue each other.  Modernly, this is no longer observed and spouses can, 

and do, sue each other. 

If a common law jurisdiction, Wanda could not sue Homer. 

NEGLIGENCE? 

NEGLIGENCE is found where there is a DUTY owed, a STANDARD OF CARE to 

be followed, a BREACH of the DUTY, the BREACH is the ACTUAL CAUSE of 

plaintiff's injury, the PROXIMATE CAUSE of plaintiff's injury, and DAMAGES are 

suffered by plaintiff. 

DUTY? 

DUTY is the responsibility to not cause unreasonable risk of harm to others. 

The facts show that Homer wanted to repair the furnace in their house.  He had a 

duty to not unreasonably cause risk of harm to others in the house by doing so. 

Homer owed a duty. 



STANDARD OF CARE? 

STANDARD OF CARE is the care that must be observed to ensure that defendant's 

actions are reasonable. 

Homer's standard of care owed was to ensure that the furnace was repaired in a 

safe manner, so as not to burn the house down, or cause harm to his house or his 

wife. 

Homer owed a standard of care to Wanda. 

BREACH OF DUTY? 

BREACH OF DUTY is failure to perform one's duty, supra. 

The facts show that Homer did not know how to repair a furnace.  He breached his 

duty because he wanted to fix it himself, despite having no knowledge of how to do 

so.  This was a breach because he did not know how to fix a furnace.   

Homer breached his duty. 

RES IPSA LOQUITUR? 

RES IPSA LOQUITUR finds that plaintiff has suffered an injury that is not normally 

found in the absence of negligence, plaintiff was not contributorily negligent, 

defendant had complete control of the item that caused the injury, and defendant in 

a better position to explain what happened. 

After Homer fixed the furnace Homer and Wanda left the house and went out to 

dinner.  Because nobody was home, the exact cause of the fire could not be 

determined without an expert's inspection of the premises.  However, normally a 



house does not burn down right after a furnace has been worked on.  Because the 

furnace work was done by someone who did not know how to work on 

furnaces,  there is an appearance of negligence.  Wanda was not contributorily 

negligent toward the house burning down because she did not work on the 

furnace.  Homer had complete control of the furnace because he worked on it prior 

to the house burning down.  Homer was in a better position to explain what caused 

the fire to start because he worked on the furnace. 

Absent proof of actual breach of duty, supra, Wanda could rely on res ipsa loquitur. 

ACTUAL CAUSE? 

ACTUAL CAUSE is the event that ignites events that causes plaintiff's injury and is 

satisfied by the but-for or substantial factor test. 

The facts show that after working for some time on the furnace, Homer believed that 

he had fixed it.  This was the actual cause that ignited the event that burned their 

house down.   But for Homer working on the furnace, the house would not have 

burnt down. 

Homer was the actual cause of the injury. 

PROXIMATE CAUSE? 

PROXIMATE CAUSE is the foreseeable result of the actual cause, supra, unbroken 

by independent or superseding intervening events. 

The facts show that after Homer worked on the furnace, the house burnt down.  This 

was a foreseeable event of someone doing repairs on a furnace by someone who 

does not know how to work on a furnace.  There were not intervening events 

because the firefighter informed them that the fire originated in the furnace. 



Homer was the proximate cause of the injury. 

CONTRIBUTORY NEGLIGENCE? 

CONTRIBUTORY NEGLIGENCE is where plaintiff contributes to her own injury and 

is a complete bar to recovery.  This theory has been abolished in most jurisdictions, 

but is still the common law theory. 

The facts show that Wanda wanted to call a licensed repair person but let Homer 

work on the furnace himself.  Wanda contributed to her own injury because she 

should have insisted that the professional furnace repair person be there.  She was 

responsible for the house burning down because she didn't insist on a professional 

doing the repair. 

Absent a valid defense, Wanda was contributorily negligent. 

LAST CLEAR CHANCE? 

LAST CLEAR CHANCE is a valid defense to contributory negligence supra, where 

plaintiff is found contributorily negligent but defendant had the last clear chance to 

avoid the injury. 

The facts show that Wanda was contributorily negligent, supra.  However, Homer 

had the last clear chance to avoid the injury by not working on the furnace when he 

had no knowledge on how to do so.  Had he waited until a professional could work 

on the furnace, the house would not have burnt down. 

Homer had the last clear chance to avoid the injury and Wanda's recovery is not 

barred. 

 



COMPARATIVE NEGLIGENCE? 

COMPARATIVE NEGLIGENCE  is found where defendant is liable for the injury, 

plaintiff contributed to her own injury, and can recover damages in an amount 

apportioned to defendant's liability. 

The facts show that Homer was liable for the injury because he worked on the 

furnace and the house burnt down.  Wanda contributed to her own injury because 

she did not insist on a professional repairing the furnace.  If the jurisdiction is a 

comparative negligence jurisdiction, she could recover damages in an amount 

apportioned to Homer's negligence in burning down their house. 

There was comparative negligence. 

STRICT LIABILITY? 

STRICT LIABILITY is liability without fault where an abnormally or dangerous activity 

is found. 

The facts show that Homer had no knowledge of how to work on a 

furnace.  Because furnaces are dangerous pieces of equipment subject to 

exploding, this could be classified as an abnormally dangerous activity.  Homer did 

not have the skill to work in this manner, and the fact that the house burnt down with 

the fire originating at the furnace shows that there was a dangerous element to this 

repair. 

Homer may be strictly liable. 

 

 

 



DAMAGES? 

DAMAGES are required if plaintiff is to recover for negligence. 

Wanda's house was burned down; therefore she suffered an injury.  She could 

recover general damages for pain and suffering and special damages for the cost of 

the house that burnt down. 

Wanda can recover damages. 

BATTERY? 

BATTERY is the intentional, harmful, offensive touching of another without consent 

or privilege. 

The facts show that Homer slapped Wanda when she yelled at him for burning the 

house down.  This was an intentional touching because he intended to slap her.  It 

was a harmful touching because he did slap her.  It was an offensive touching 

because slapping people is not acceptable adult behavior.  Homer did not have 

Wanda's consent to slap her, nor did he have a privilege to slap his wife. 

Homer argued that he was only trying to calm her down.  However, this is offensive 

and harmful because it is not acceptable to slap people to calm them down. 

Homer is liable for battery. 

DAMAGES? 

DAMAGES, supra. 

 



Wanda could recover general and special damages, supra.  She could also recover 

punitive damages for Homer's wanton and willful battery. 

1. Homer's motion for directed verdict for spousal immunity should be granted if a 

common law jurisdiction. 

2.   Homer's motion for directed verdict for negligence should be denied because 

Homer was negligent. 

3. Homer is liable for slapping Wanda because he committed intentional battery.  


