Basics of Delegation/Admin Law
· Only governs government action (executive) which has been delegated (by statute or prerogative) such that the specific decisions aren’t made by the legislature
· Legislatures can only delegate power they have under the Constitution (so no delegation between governments)
· Interdelegation – feds can delegate to provincial tribunals and vice versa
· Delegation can’t be permanent
· Why delegate?
· Reduce cost
· Increase efficiency, esp. if there’s a heavy caseload
· Take advantage of specialization
· Increase access to legal procedures
· 3 types of decisions:
· Legislative (broad, prospective, discretionary, open to all information)
· Judicial (specific, retrospective, closed evidence, rule-bound)
· Administrative (between the others – more flexible than judicial, more specific than legislative)
· 3 questions for consideration:
· What is the impugned decision?
· Who made the decision?
· What is the statutory authority for the decision?
· Delegated legislation:
· Must be expressly authorized by statute
· Must be consistent with statutory provisions (if not, ultra vires)
· Delegated to be more flexible and responsive, allow expert input
· Soft law:
· Policies, etc.
· Comparison with hard law:
· Doesn’t need to be authorized by statute
· Not binding
· Issues for delegation:
· Principal-agent problem: delegated decision-maker won’t always act according to legislature’s wishes, or will further their own interests
· Strategies: structuring discretion, review of regulations by the legislature, judicial review, procedural requirements (notice, etc.)
Baker
· Case: Baker was going to be deported, no hearing given, immigration officer provided biased notes for decision. Found that there was a RAB and they didn’t consider interests of children in exercising discretion.
· Once an issue has been certified for appeal, all questions within the court’s jurisdiction are to be reviewed
· Purpose of admin review is to ensure that decisions are made using a fair and appropriate procedure, with all relevant information considered by the decision-maker
· BAKER FACTORS:
· Nature of the decision and the procedure followed to make it
· Closer to judicial function, higher procedural protections
· Requires appearance of fairness as well as actual fairness
· Nature of the statutory scheme
· Is there an appeal, is the decision final
· Importance of the decision to the individual affected
· More important the decision, more protection
· Deprivation of an existing interest > not obtaining some interest
· Legitimate expectations of the parties
· Procedural rights only – if there’s a legitimate expectation that a procedure will be followed (based on a promise/representation or practices over time) a decision-maker must oblige that, and if there’s a substantive promise than there’ll be heightened procedural requirements
· Choice of procedure by the decision-maker
· Particularly where it’s discretionary or where they have expertise
· Level of procedural fairness is shaped by the balance of these factors
· No legitimate expectations from unratified international documents, but substantive review can be coloured by international documents that Canada is party to
· Reasons (of some sort appropriate to the nature of the decision-making structure – don’t have to be full judicial reasons) are sometimes required by procedural justice where the decision has significant impact on party or where there’s an appeal
· Foster better decision-making
· Make better, clearer decisions
· Fairness to parties
· Discretionary power (decision-maker can choose from a bounded set of options) is subject to standard of review analysis, but generally courts will be deferential because discretion = legislative intent of leeway
· Discretion must be exercised within framework of statute, interpreted contextually
· Decision-makers must be “alert, alive, and sensitive” to key factors when exercising discretion
Re Residential Tenancies
· Case: ON set up tribunal to issue judicial orders for tenancy issues. Found that it intruded on s. 96 jurisdiction so it was struck.
· S. 96 limits boundaries of tribunal jurisdiction – it is subtractive from provincial jurisdiction over administration of justice
· Courts retain jurisdiction over what they had jurisdiction over at Confederation
· Legislatures can grant judicial powers to tribunals but cannot replace s. 96 courts
· It depends on their institutional framework
· TEST:
· Does the power conform to the power exercised by s. 96 courts in 1867?
· Is the power being exercised, in its institutional setting, “judicial”? Does the tribunal decide issues of “principle” or adjudicate private disputes in a fair or impartial way?
· Is the sole function of the tribunal to exercise that “judicial” power? Or is the judicial power merely ancillary to a broader administrative scheme?
Willis – “Delegatus”
· Delegatus non potest delegare – a delegate cannot re-delegate
· Rule of construction, not of law – can be displaced by interpretation
· The named authority generally must exercise the power delegated to them – so long as they effectively make/control the decision they’re ok
· Generally, construe power delegated to an individual to mean “personally” delegated to that person.
· Delegated power must be authorized by statute.
· Re-delegation can occur if authorized by statute or if intention of legislature is to permit re-delegation (based on nature of agency, purpose of statute, etc.)
· More discretion = less likely to allow re-delegation
· No implied re-delegation for judicial or legislative decisions
· Ministers generally have implied authority to re-delegate to officials in their department
Cook
· Case: Cook applied for lease on lands subject to agreement between province and forestry company; was recommended by department and representations were made to suggest it would succeed if recommended but was rejected by minister. Minister was ordered to provide reasons for his rejection.
· No sub-delegation unless expressly or implicitly authorized. More readily implied where discretion is not being exercised.
Procedural Justice
· Procedure vs substance
· Procedure: steps leading up to the decision, governed by Rules of Court/Criminal Code and the rules of procedural fairness/natural justice
· Substance: the decision itself
· Basics of fair process:
· Notice of the matter
· Audi alteram partem (opportunity to be heard/respond)
· Nemo judex (impartial/unbiased decision-maker)
· Main question: what is required for the particular decision to be fair?
· On a sliding scale (Baker)
· Why procedural fairness?
· Better informed and fairer decisions
· Legitimacy of decisions to affected parties
· Thresholds for procedural justice:
· Legislative decisions (primary, subordinate [one exception in municipal bylaws – Homex], broad ministerial decisions)
· Decisions about minor or trivial interests
· Decisions made in emergencies
· Fair process may be required once the emergency has died down
· Preliminary decisions (may be exception for public preliminary decisions – inquiries, etc.)
· Public office holders with employment contracts (Dunsmuir)
· Procedural fairness is quasi-constituional: it’s so fundamental that unless it’s expressly or necessarily implicitly excluded, it applies (once you get over the threshold)
· Knight (1990) says that.
· Pre-Nicholson, only applied in quasi-judicial decisions (“natural justice”)
· In AB, procedural fairness requirements are codified in Administrative Procedures and Jurisdiction Act for tribunals enumerated in the regulations
· Participatory rights:
· Notice of the decision (including details of case to be met)
· Disclosure/discovery (not to Stinchcombe levels)
· Subject to privilege, fairness, power of tribunal to compel disclosure
· Oral hearing (particularly where credibility is involved)
· Cross-examination (vs hearsay, particularly where credibility is involved)
· Representation by counsel
· Written reasons
Nicholson
· Case: Nicholson was terminated as a police constable during his probation without reasons. Majority said he’s entitled to procedural protections, though not those promised in the statute. Dissent said that doesn’t make sense no reasons are required by statute.
· There’s a general duty of fairness owed in administrative decisions, not just quasi-judicial ones or ones where that’s guaranteed by statute.
· Classification of the decision is not itself determinative of the degree of procedural fairness owed.
· Threshold: serious consequences for the affected party
· Here, the duty owed was to give reasons for the termination and a right to respond (minimum requirement), to ensure that the decision was a good one and was made in good faith. Board still has discretion subject to this limitation.
Inuit Tapirisat
· Case: IT challenged Governor-in-Council’s decision to dismiss a statutorily-authorized appeal (based on claims that they didn’t receive the petition or give them a chance to respond to the Minister’s decision) to a new rate schedule for communications approved by CRTC. Court said that there was no right to challenge here.
· Decisions of the GiC are subject to review according to the statute – decisions must be made within statute’s scope. Scope of procedural fairness determined by statute.
· Nature of the decision-maker shapes approach to review – what interests have to be balanced (political, social, economic), historical practices, need for flexibility, etc.
· Legislative decisions do not attract common law procedural rights, only statutory ones
· Including in Martineau “broad policy decisions” by Ministers
Reference re CAP
· Case: BC challenged federal government’s decision to reduce money paid under cost-sharing agreements for welfare programs. Claimed legitimate expectation that feds would secure their consent. SCC said legitimate expectations can’t bind legislation.
· Doctrine of legitimate expectations does not create substantive rights.
· That would mean that BC could fetter (and veto) federal legislative powers, or could bind feds by their past practices.
· Promises or repeated practices may create procedural entitlements under doctrine of legitimate expectations.
· Rules of procedural fairness do not apply to legislative decisions.
· Constitutional documents that modify powers to make legislature may attract “manner and form” restrictions on procedure.
Mavi
· Legitimate expectations only arise where an official makes representations that they have the authority to make, those representations are clear, unambiguous, and unqualified, and are consistent with their statutory duty. Doesn’t require reliance.
Kane
· Case: Kane was terminated with cause from university after allegations of misuse of finds and equipment. Decision regarding punishment was made after Kane had left the hearing, and the university president stuck around and answered questions. Alleged breach of audi rights because no chance to respond to president’s evidence. SCC agreed.
· Courts give leeway to tribunals within scope of their statutes, including setting their own procedures. Need not be to standards of court.
· Tribunals must observe rules of procedural fairness. This includes hearing both sides, including allowing them to correct or challenge statements.
· High standard of fairness required when someone’s job is at stake.
· It is a vital part of procedural fairness that a party hear the case made against them, and be allowed to respond to it. This means that the decision cannot be made based on information that the affected individual has not heard.
· Actual prejudice is not required; only the appearance of or likelihood of prejudice is required to quash a decision.
Cardinal
· Case: Cardinal sought habeas corpus after being held in solitary after a hostage-taking. Board recommended he be re-integrated, but director refused on grounds it would unsettle the inmates.
· Duty of fairness applies to all administrative decisions, including in prisons, where someone’s rights, privileges, or interests are affected.
· Procedural fairness may be breached during an emergency, but must not continue beyond the scope of that emergency.
· Procedural fairness required here that the inmates get reasons for why director dismissed recommendation and a chance to respond/make their case.
· Key of procedural fairness is an unqualified right to a fair hearing. Denial of a fair hearing always means the decision is quashed, even if it would have made no difference in outcome to have a fair hearing.
Pritchard
· Case: Pritchard filed a human rights complaint and later sought judicial review of the decision. Tried to compel disclosure of a legal opinion in the record.
· Solicitor-client privilege is a vital component of the legal system which applies to communications between solicitor and client, seeking or giving legal advice, which is intended to be confidential. Privilege, once established, should only be set aside in unusual circumstances where it would yield a serious injustice.
· Evaluated on case-by-case basis.
· Privilege is consistent with procedural fairness.
· Common interest exception – where there’s a joint interest between parties sharing a solicitor there’s no privilege. Only applies where there’s a fiduciary-like duty.
· Privilege may be restricted by legislation but will be construed strictly.
May
· Case: appellants claimed breach of fairness due to non-disclosure of a matrix used to classify inmates.
· Habeas corpus requires a deprivation of liberty that is unlawful.
· Disclosure requirements (like all procedural fairness issues) governed by context. May not rise to criminal-level disclosure per Stinchcombe but may still be significant.
· Disclosure is required for information necessary to the claimant to understand the decision they’re subject to and to make a claim, subject to statute.
Dehghani
· Case: Dehghani was detained for an examination (regarding claim to refugee status) when entering the country and wasn’t allowed to have counsel.
· Procedural fairness does not always require representation depending on the circumstances e.g. preliminary hearings. If the hearing is not final, and there is an opportunity to make representations, then won’t be required.
Charter and Procedural Fairness
· Section 7 of the Charter can be used to challenge statutory limitations on procedural rights
· Once s. 7 is triggered, common law duties for fairness arise (Suresh)
· May be that s. 7 imposes a higher threshold than common law (e.g. requiring lifting of privilege, etc.)
· Main issues:
· Does the Charter apply per s. 32? (Yes - government actors, statutory delegates, no – private actors)
· Are s. 7 interests (life, liberty, security of person) engaged?
· What procedural requirements are mandated by the principles of fundamental justice?
· Can the limitation be justified under s. 1?
· A breach of s. 7 will almost never be justifiable under s. 1 except in exceptional circumstances
· Bill of Rights, s. 2(e) also applies to federal delegated authorities, and only requires that someone’s “rights and obligations” be impacted to mandate a right to fair hearing.
· This falls short of Charter threshold and may be useful.
Singh
· Case: Claimants were denied refugee status without a hearing, and claimed that violated s. 7 rights.
· For Charter to apply, the violation/breach of procedural fairness must be in the statute.
· Refugees can rely on Canada’s signing the Convention as to establishing applicability of statute. Statute provides for admin procedures which refugees may not have access to and implicitly deny procedural fairness.
· S. 7 applies to everyone physically present in Canada and subject to Canadian law.
· Life, liberty, and security of the person are discrete elements of s. 7. Security of the person includes freedom from the threat of physical punishment and suffering.
· “Fundamental justice” includes procedural fairness.
· Written submission may be sufficient for procedural fairness but a hearing is required where credibility must be established.
· Administrative convenience cannot justify limitations on Charter rights.
Blencoe
· Case: Blencoe was accused of sexual harassment, and the hearings at the BC HRT took over 30 months to be heard; he claimed abuse of process and violation of s. 7. Majority held that the psychological stress caused didn’t rise to the level of s. 7 protection.
· Charter applies to all statutorily created bodies, no matter how independent or autonomous they are. Actions taken under statutory authority have compulsive and binding effects on private citizens.
· Section 7 applies wherever a person’s life, liberty, or security of the person is at stake when dealing with the government.
· Liberty means freedom to make important and fundamental life choices. It is interpreted broadly, but doesn’t mean unfettered freedom.
· Security of the person means freedom from state interference with bodily integrity/health and serious state-imposed psychological stress. 
· It only kicks in where there’s some sort of stigma arising from the state conduct itself (e.g. vexatious criminal trial or taking children away). Here, the stigma came from the allegations, not the delay in process.
· Delay in administrative proceedings will only give rise to a stay in proceedings if it has prejudiced or compromised the fairness of the hearing, or if the administrative tribunal would be brought into disrepute by the delay and its impact (on the claimant’s psychological health, etc.). It must be an unreasonable or inordinate delay, one that would offend the community’s sense of fairness in the circumstances.
· Dissent: administrative law provides remedies for delays and abuses of process where they are unreasonable and abusive to the principles guiding the administrative law system (fairness, efficiency, etc.). If it has harmed the claimant, that’s enough.
· Factors: length of delay in context of case, cause of delay (justified or not?), impact of delay on claimant
· Remedy here – expedited hearing
Charkaoui
· Case: Claimants were subject of security certificates under IRPA that allowed them to be detained or removed from Canada, based on material they were not allowed to see, without counsel, and without appeal.
· Deportation gives rise to impacts on liberty and security of the person.
· Section 7 mandates that there be a fair process in the context of the hearing where detention is possible, relative to the interests at stake (including societal interests). Doesn’t require specific processes, only fair ones.
· National security is not sufficient to justify a breach of fair process under s. 7, though that does shape the requirements for the procedure.
· Basic elements of fair hearing:
· Right to hearing
· Independent and impartial magistrate
· Decision based on facts and law
· Right to know the case to be met and to answer it
· Key issue here: there was no way to know that the decision was based on all material facts, nor for the detainee to know the case to be met. Limited disclosure alone may be justified in the security context, but it cannot prevent the detainee from knowing the information necessary to understand the case to be met (or providing some substantial substitute). Requiring the judge alone to ensure the fairness and reasonableness of the certificate under the IRPA restrictions, including forbidding disclosure of classified information, is not sufficient to ensure a fair hearing.
· The current system isn’t minimally impairing – a special advocate (cleared to see all information) could act on behalf of the detainee.
Bias and Independence
· Main concerns:
· Preferring one side to the other
· Prejudging the dispute
· Administrative decision-makers aren’t courts, and can be biased in some ways (towards specific statutory policy goals, by expertise or history).
· Raise bias issues to decision-maker as soon as they’re identified, otherwise waiver may apply.
· Where bias is found the decision must be quashed.
· Forms of bias:
· Conflict of interest (pecuniary)
· Previous engagement
· Institutional bias
· Bias in the course of proceedings (e.g. over-aggressive questioning, giving the appearance of prosecuting one party, derogatory remarks, etc.)
· Attitudinal bias (generally not a big deal)
· Gale v Miracle Mart – scholarly activity not an issue, but previous participation was
· 2 types of independence:
· Individual independence (can the individual decision-maker decide freely?)
· Institutional independence (does the institutional structure jeopardize the independence of the tribunal?)
· 3 factors: security of tenure, security of remuneration, administrative control
· Now often guided by statute (e.g. AB Public Agencies Governance Act)
· Independence issues:
· Appointment
· Renewal or termination
· Relationship to executive
· Role in policy development
Committee for Justice and Liberty
· Case: Crowe participated in a “study group” to investigate whether a pipeline should be built, and later headed up a hearing for the NEB regarding the pipeline; RAB was alleged.
· Tribunals have to demonstrate sufficient impartiality and integrity in proceedings to meet demands of natural justice in the circumstances.
· The only issue with Crowe’s participation is whether it gives rise to a reasonable apprehension of bias by a reasonably well-informed person. Majority said it did because he worked on the same application in both capacities so may appear to have prejudged the issues.
· Dissent:
· RAB TEST: is there a reasonable apprehension of bias, held by reasonable, informed and right-minded persons, applying themselves to the question?
· This is an objective test – no bias needs to be shown, only an appearance
· “right-minded”, not of a “sensitive or scrupulous conscience”
· Bias must be considered in the context of the statute and the tribunal (including expertise and any policy roles it has).
Wewaykum
· Case: W claimed RAB against Binnie due to past involvement with their case while ADM (Justice). Court said his involvement was too remote to count.
· The key for bias cases is that justice must be seen to be done as well as be done. There may be no actual bias at all, but if it appears there is that’s sufficient.
· RAB test involves objective assessment (reasonable person) of the decision-maker’s state of mind in the circumstances.
· Court says that there’s a high degree of known information re: circumstances.
· It is fact-specific, and must be attentive to the circumstances (including the nature of the hearing [including decision-making process], presumptions like judicial impartiality and the passage of time between the allegedly biasing circumstances and the hearing).
· No automatic disqualification for conflict of interest. Must be determined on the facts and the RAB test.
· Restatement of test from CJL: What would an informed person, viewing the matter realistically and practically—and having thought the matter through—conclude?
Brosseau
· Case: B alleged RAB against Chairman of SecCom who sat on hearing after doing investigation into their activity.
· Allegations of bias can be defeated if the overlapping functions are authorized by statute. If the legislature intended the roles to overlap in the creation/function of the body then there’s no bias. Bias can only be found if the party is going beyond their ordinary statutory functions or authority.
· The statute will be construed to cover the normal functioning of the tribunal and powers will be implied if necessary for the ordinary functioning of the tribunal (e.g. to keep the tribunal informed).
· Relevant considerations:
· Specialization of tribunal and whether they hear disputes between parties more than once
· Multi-functionality of tribunal (e.g. investigative and judicial)
· Securities administrators carry out a public function which must be assessed when construing the scope of the tribunal’s authority and its statute.
Chretien
· Case: Gomery, heading up an inquiry, made prejudicial statements to the media.
· Procedural fairness is required in inquiries, even though they are primarily fact fact-finding rather than judicial purposes (cannot fix liability, only make factual claims).
· Doesn’t require same level of scrutiny as court – no liability means lower interests at stake (but reputation still is)
· Inquisitorial basis rather than adversarial
· Generally no appeal
· The more important a decision is to the affected party, the higher the procedural fairness requirements. Public’s interest in knowing the truth must be balanced against the risk to reputation.
· Legitimate expectation going to following procedures (?)
· Standard of impartiality demanded depends on circumstances of tribunal. There’s a spectrum between strict RAB (judges) and closed mind depending on expertise, background, nature of hearing, etc.
· Key issues here: saying that hearing was run in a “catastrophically bad way”, saying derogatory things to parties
· During the course of proceedings, bias will be found if it appears that the decision-maker has pre-judged the matter, including indications that a decision has already been reached, inferences have been drawn before hearing all evidence, they’ve come to conclusions about the character or claims of witnesses before hearing from them, etc.
· If the decision-maker appears to make the hearing perfunctory or superfluous, that’s bias.
· A decision-maker’s perception of their own bias (or lack thereof) is irrelevant. RAB is an objective test. The key is maintaining the perception that justice is being done.
Consolidated-Bathurst
· Case: CB didn’t disclose all information to union during bargaining, and it went to the OLRB. After hearing, OLRB held a full board meeting to determine policy implications of case. Claimed bias and lack of opportunity to respond.
· Full board meetings are a way to foster uniformity in decisions made by a tribunal and to draw on the expertise of all members of the tribunal. Other ways: model cases, reviewing reasons before publication. issues:
· High caseload means it’s hard to make decisions cohere with eachother
· Disparate backgrounds and training
· Decisions not binding
· Merely influencing a decision or discussing it with colleagues does not compromise independence. Compulsion or pressure such that the decision-maker can’t freely decide or change their mind is required.
· He who hears must decide: the decision-maker must have heard all the evidence and arguments before making a decision. Someone who hasn’t heard all the evidence can’t decide. Attending a full board meeting doesn’t amount to participation in the decision-making process SO LONG AS issues of fact are not discussed and the parties are given a chance to respond to any novel grounds of policy or law that they had not previously given representations on. General discussions of policy and law are permissible.
Tremblay
· Case: a mandatory meeting was called to discuss an appeal heard by the commission. The president of the commission told the people who heard the appeal that he disagreed with their decision, and later rejected the appeal as required by statute.
· When procedural fairness is at stake, tribunals cannot claim “deliberative secrecy.” The point of judicial review is to review the decision and ensure it was made according to the rules of natural justice. Secrecy is still presumed, but if a claimant can present valid reasons for believing the decision did not comply with the rules of natural justice it will be lifted.	
· This is unlike courts, who do not have to disclose how a decision was made.
· Internal machinery to ensure that decisions are consistent, etc. must respect the ability of tribunal members to make their own decisions. If they are compelled or constrained by the machinery to decide one way or another, it’s a violation of independence. As above, “influence” is ok but coercion is not.
· Here, the meetings were mandatory, lawyer’s advice could be used to change decisions, etc. Only the quorum hearing the decision was allowed to decide, and must do so without being compelled to consult.
· Where the statute contemplates alternative ways to resolve potential bias issues, they must be taken up where bias is presented. E.g. allowing someone other than the president to be appointed to hear the appeal.
Matsqui
· Case: CP challenged Matsqui taxation board on grounds that they weren’t independent.
· Judicial review is discretionary. Where there’s an adequate alternative remedy available (e.g. statutory appeal) then judicial review can be declined. Factors:
· Convenience of alternative remedy
· Nature of error
· Nature of appellate body
· Policy considerations (extent to which tribunal is independent, etc.)
· For individual members, look for a reasonable apprehension of lack of independence. Real, not speculative, issues must be raised.
· Natural justice applies to tribunals (including band tribunals). A tribunal must be, and appear to be, independent.
· While the 3 factors for judicial independence can be understood more flexibly for tribunals, they still apply. Where they add up to a reasonable apprehension that the tribunal is not independent then the decision is suspect. It depends on the structure of the tribunal (including appointments, etc.). Factors:
· Function performed by tribunal
· Nature of interests at stake
· Whether other indicia of independence are present
Ocean Port Hotel
· Case: OPH’s liquor license was suspended, and they appealed on ground that Liquor Board wasn’t independent. Shot down because the statute allows for at pleasure appointment.
· Tribunals are governed by statute, which can oust common law principles of natural justice. The statute determines the scope of the independence of the tribunal and its members.
· Where there’s no express or necessarily implied language that common law is being supplanted, then presume it’s still in effect (subject to circumstances: nature of tribunal, etc.)
· Tribunals exist to implement government policies – they span the gap between executive and judiciary. There’s no requirement (constitutional or otherwise) that they be independent unless required by the Charter.
Old St. Boniface
· Case: municipal politicians, who ran on a platform speaking to zoning issues, then decided that issue after hearing from parties in open meetings. Court held that politician didn’t have any conflicts of interest.
· Content of rules of natural justice depends on statute, nature of tribunal’s function, nature of decision. Where it calls for elected officials to act in the municipal context, this cannot be divorced from their democratic bona fides. Usual RAB test doesn’t apply since they cannot be expected not to have views on those issues of public policy.
· Partiality from an elected official is different from pre-judgment. If the elected official has prejudged the issue such as to not be capable of being persuaded otherwise, then bias will be found, but not otherwise. 
· Reasonable expectations only arise where there would not otherwise be an opportunity to exercise the procedural right that is promised.
Newfoundland Telephone Co
· Case: a consumer advocate was appointed to a tribunal and made statements prejudicial to the claimant after a hearing was set down. Bias was found.
· Tribunals should reflect the composition of society, including a diversity of viewpoints.
· Tribunals/boards can have multiple functions – investigative, prosecutorial, adjudicative. For adjudicative boards, apply the usual RAB test. For more legislative-oriented boards, or for decisions by municipal councillors, apply the closed mind test. Applying RAB may undermine their role otherwise.
· Statements made before a hearing is set down will not give rise to bias. It is only after a hearing is set down that bias will arise.
· During or before an investigative stage for a policy-end tribunal, apply closed mind test. But once a hearing is set down, RAB applies.
Giving reasons
· Baker says that reasons must be given in some circumstances, but does not require full judicial reasons
· Why or why not?
· Better decisions, useful for review by higher authorities, legitimacy of decision
· May increase costs/delays, may discourage candour
· Reasons are inadequate if they merely restate the law, are merely conclusory, or do not set out the facts that were found. The requirements can be regulated by statute.
· REM – reasons must satisfy a “functional test”. They must:
· Explain to the parties why a decision was made
· Legitimize the decision in the eyes of the public
· Make a right to appeal effective
· If reasons aren’t adequate, decision-maker may be ordered to provide reasons (Cook) or the decision may be set aside.
Substantive Review
· Two grounds historically (error of law and abuse of discretion), but after Baker standard of review analysis applies to both.
· Statutes can insert privative clauses (screening decisions from judicial review), of variable strength (depending on how thorough the exclusionary text is)
· Why have privative clauses? Expertise, finality of decision, reduce litigation.
· Privative clauses cannot exclude review of jurisdiction, so old approach promoted finding jurisdictional questions.
· A tribunal loses jurisdiction where it acts outside of its statutorily granted authority.
CUPE (New Brunswick)
· Case: during a strike, NB Liquor Corp replaced employees with managers, which was argued to be contrary to statute. PSLRB jurisdiction was attacked.
· Determine standard of review at start of examination. Don’t characterize issues as “jurisdictional” too readily. If there’s a privative clause, deference is owed toward the tribunal’s decision on issues within its jurisdiction even on issues of statutory interpretation. Reasons:
· Greater expertise in pursuing legislative objective
· Specialized jurisdiction 
· Statutes governing administrative tribunals can be reasonably interpreted in more than one way. Unless such an interpretation is patently unreasonable (such that it cannot be rationally supported by the legislation) it should stand if it falls within the tribunal’s jurisdiction.
Crevier
· Case: does privative clause in QB professional tribunal insulate them from judicial review?
· A privative clause cannot be used by a province to establish a de facto s. 96 court (per Residential Tenancies test).
· Judicial review is a constitutionally entrenched (in s. 96) power of the superior courts. It is a “core jurisdiction” of the superior courts and cannot be eliminated. Tribunals cannot be entirely insulated from judicial review through a privative clause, though the reach of judicial review can be restricted on issues of law. Courts must be able to review tribunals to ensure that they are acting within their jurisdiction.
Southam
· Case: Competition Tribunal ruled that Southam had to sell some newspapers to avoid monopoly; they appealed (not judicial review).
· Standards review exists on a spectrum, between correctness and patent unreasonableness. Inbetween there’s a standard of reasonableness, in light of the deference shown to tribunals’ expertise and statutory purpose.
· Questions of law are questions about what the correct legal test is; questions of fact are about what happened; mixed fact and law is applying the test to the facts. Questions of law and mixed questions can be difficult to distinguish, but the more general the proposition the more likely it’s a question of law (e.g. does it have broader precedential value, is it an issue of interpreting the statute)
· An error of law occurs where the wrong test is applied or not all relevant factors are considered. Where various factors have to be balanced on a discretionary basis, deference should be shown to the way they’re weighed because that’s more likely to be case-specific. Questions of mixed law and fact are accorded deference.
· Where deference should be shown:
· Where statutory purpose is not one that’s “legal” but deals with social or economic factors
· Where the tribunal has expertise that the court does not (e.g. economic analysis)
· Standard of reasonableness means that if a decision cannot stand up to a somewhat probing examination, it should be quashed. Examples: faulty reasoning, insufficient factual basis. Just because a court would’ve decided otherwise doesn’t mean it’s unreasonable if it’s supportable by reasons based on the facts.
· Key justification for deference is the expertise of the tribunal.
Pushpanathan
· Case: P claimed refugee status, and was subsequently arrested for drug trafficking. He was later ordered to be deported, subject to the condition that he not be found a refugee, which could be established if he acted contrary to the principles and purposes of the UN.
· Central issue in determining standard of review is legislative intent. Use “pragmatic and functional approach” to determine where on the spectrum from correctness to deference it falls. Do not determine jurisdiction, etc. in a preliminary fashion before this.
· PUSHPANATHAN FACTORS FOR STANDARD OF REVIEW:
· Presence or absence of a privative clause
· Privative clause = more deference. The “fuller” and more conclusive the clause the more deference that should be owed.
· Relative expertise of the tribunal
· Relative to the courts: court must characterize tribunal’s expertise, compare it to their own, and characterize the issue relative to that expertise
· The more expert the tribunal wrt achieving the purpose of the act (specialized knowledge, procedures, non-legal ways of implementation), the more deference
· Tribunals are expert regarding the interpreting their home statute
· Purpose of the act as a whole, and the provision in particular
· Non-legal purpose (economic, policy, regulatory rather than resolving disputes or establishing rights/entitlements) = more deference
· Also look at capability to respond to issues
· Polycentric issues = more deference
· Nature of the problem—question of law or fact?
· General questions of law = less deference unless otherwise accounted for in statute (e.g. privative clause).
· The broader the ruling, and the farther it goes from the tribunal’s core purpose, the less deference.
· Here, standard is correctness – issue is scope of appeal. No relative expertise or ability to use expertise to effectively make determination in the question at hand. Not a polycentric decision.
· Drug trafficking doesn’t rise to the level of being contrary to the purposes of the UN (think war crimes).
Dunsmuir
· Case: D, a non-union employee, was terminated from a public service job and commenced a grievance under statute for breach of procedural fairness (no notice, no opportunity to response). Adjudicator was challenged because D wasn’t in the union. Majority said that the interpretation was unreasonable since D’s employment was contractual not statutory so no notice was required for dismissal.
· Basic principle: all actions by a delegated decision-maker must have their source in a grant from the legislature, to comply with the rule of law. Standard of review means identifying the scope of authority granted to the decision-maker, in order to preserve the grant given by the legislature.
· There are only two standards of review: correctness and reasonableness. Reasonableness encompasses both patent unreasonableness and reasonableness simpliciter. The pragmatic and functional test is just the “standard of review analysis”. It was too hard to distinguish between patent unreasonableness and reasonableness, and the magnitude of the defect isn’t a good way to distinguish decisions.
· Reasonableness means that the decision falls within the scope of possible acceptable outcomes that could rise out of the facts and the law. A reasonable decision is justified, transparent, and intelligible in light of the decision-making process. Reasonableness applies to both the decision and the reasoning process.
· Deference is an attitude of respect toward the work done by tribunals where the legislatures have given them the ability to make decisions, in light of their expertise.
· For correctness review, the court does not give deference to the tribunal’s decision-making process; it substitutes its own reasoning.
· Factors pointing toward reasonableness:
· Questions of fact, mixed fact and law, discretion, or policy
· Presence of a privative clause
· Where the tribunal is interpreting its home statute or statutes closely related to its function
· Issues reviewed on correctness basis:
· Constitutional questions involving distribution of powers
· True questions of jurisdiction (whether they’re acting intra vires)
· Issues of law that are of central importance to the legal system
· Determining the jurisdictional boundaries between 2 tribunals
· Procedure for determining standard of review:
· Determine if the jurisprudence indicates which approach is to be taken
· If no precedent, then apply standard of review analysis, using Pushpanathan factors (privative clause, purpose of tribunal, nature of question, expertise)
· Key issues: nature of the question and expertise
· Tribunals must consider the legal context in which decisions are made.
· Binnie (dissent)
· Limits of admin decision making: s. 96, statute, procedural fairness.
· SoR test should be simplified to make it more predictable for claimants.
· SoR test for majority only really makes sense for tribunals, not Ministers or others.
· Reasonableness exists on a spectrum, depending on the amount of deference owed. It depends on the context.
· Reasonableness should be the presumptive standard.
· Standard here is reasonableness, but interpretation of statute was unreasonable.
· Deschamps (dissent)
· Key is the sort of issue being raised. Issues of fact get deference, issues of law get less depending on expertise and privative clause.
· Standard in this case is correctness, it’s an issue of common law.
Khosa
· Case: K was ordered removed from Canada after killing someone while recklessly driving, and appealed the order.
· Judicial review statutes keep common law review jurisprudence intact unless otherwise specified explicitly or by necessary implication. If a statute says apply “patent unreasonableness”, that’s an indication of what to do but common law is still applied. Statutory grounds for review do not imply a standard of review.
· Reasonableness applies to a tribunal’s interpretation of its home statute. Do not presume correctness unless required. Absence of a privative clause does not entail correctness.
· Reasonableness is a single standard, which is coloured by the context. It requires the courts to defer to the tribunal’s reasoning so long as it’s justified, transparent, and intelligible. The reviewing court is not to reweigh the evidence.
· Rothstein (dissent)
· Follow legislative intent – where legislature specifies standard of review, you apply it.
· Absent privative clause, presume correctness for issues of law. Privative clause signals expertise and the desire to bypass the courts.
· Don’t bypass the determination, on the facts, of what standard of review should apply.
ATA
· Case: ATA was found to have violated privacy statute, inquiry took way more time than statute allowed. Court said this was reasonable because the parties knew that it wouldn’t be finished within the statutory deadline, and so long as it was completed in a timely fashion, there’s no problem.
· Presume reasonableness on questions of law where the tribunal is interpreting its home statute. Correctness for categories identified in Dunsmuir.
· “True questions of jurisdiction” are basically dead in…some fashion. Majority says don’t bother with them, and onus is on party claiming to show that it exists – must be narrow. Point is to get to the issue of substantive review, not to quibble about jurisdiction. But tribunals are still subject for review of whether they’re acting within the scope of their statute. It’s just reasonableness that applies.
· Where reasons are given, look for justification, transparency, and intelligibility. Where no reasons are given (because the issue was not raised or contested, or there’s no duty to give reasons, for instance), then look to see if there’s a reasonable basis upon which the decision-maker could have made their decision.
· Agraira – meaning of terms can be implied from materials in file, relevant guidelines (e.g. soft law)
· Binnie (dissent)
· Reasonableness in interpreting home statute means falling within a range of rational and acceptable solutions, depending on the circumstances.
· Reasonableness can be more or less intense depending on if it’s a question of law or of policy/discretion. (NOT GENERAL RULE but seems to be borne out in practice)
· Point is to make it more predictable, rather than focusing on metaphysical categories of jurisdiction.
· Cromwell (dissent)
· Presumption of reasonableness doesn’t provide guidelines for interpretation or when it should be rebutted. Some issues require correctness, how do we tell them apart?
· Basic point of review – on some issues, the tribunal must be correct. Determining what issues those are requires applying the Pushpanathan factors.
CHRC
· Case: Mowat filed a human rights complaint, and was granted costs; challenged on grounds that statute didn’t authorize that under “expenses incurred by the victim”. Shot down because statute only meant expenses rising out of the discrimination, like lost wages, not costs (a legal term of art).
· Show deference where the tribunal is interpreting its home statute, closely related statutes, or where it has developed expertise. In the past, human rights tribunals, compared to courts, have been treated as having limited expertise in interpreting their home statute because legal interests are at stake.
· Only questions of central importance to the legal system require correctness analysis (in home statute). Short of that, apply reasonableness.
· Issue of costs is subject to reasonableness analysis, as they’re fact-specific and discretionary, and aren’t of central importance.
· During review, the impugned provision must be considered in its context, including its purpose and legislative intention and history. Human rights legislation must be interpreted liberally and purposively. But the actual text of the statute must be followed in its context.
Catalyst
· Case: C challenged municipal taxation bylaw for unequal impact on their operation. Shot down because it was a reasonable decision so deference owed.
· Municipal bylaws are subject to judicial review (and must comply with procedural fairness). If they act ultra vires then it’s null.
· When the legislature delegates authority it’s presumed to intend that it’s exercised in a reasonable manner. Discretion and policy choices must fall reasonably within the scope of the delegated authority.
· Reasonableness is a contextual inquiry, and the standard imposed depends on the scope of the power conferred by the statute in the case on hand. Since municipal officials are elected and accountable to the people, reasonableness is a more deferential standard. This is corroborated by existing caselaw.
· Municipal bylaws are unreasonable only if no reasonable body, informed by the relevant factors (social, economic, and political), could have made that decision. Both process and substance can be considered in reasonableness analysis.
NLNU
· Case: labour arbitrator had to decide whether a casual employee’s time worked counted toward annual leave when they got a full time job. Clearly reasonableness standard is applied, and there was reasonable basis for decision not to count it.
· Reasonable means that it is (or could be) supported by reasons. Reasons should be justified, transparent, and intelligible. If reasons are offered, they must be read with the decision to determine whether they fall within the range of reasonable outcomes. Courts don’t substitute their own reasons, but look to ensure that they support the decision. If reasons are provided, and are adequate to show that the decision falls within the range of reasonable outcomes, you’re good.
· The duty to give reasons (procedural) is different from the adequacy of the reasons (substantive). There’s no need to do 2 analyses – inadequate reasons do not breach the duty to give reasons. 
· Adequacy of reasons depends on circumstances – where it’s for the disputing parties, in the interest of a quick decision, etc. truncated reasons will be adequate.
Abuse of Discretion
· 4 traditional grounds (Wednesbury):
· Improper purpose (e.g. Shell v Vancouver – only municipal government considerations can be acted on by municipality)
· Irrelevant considerations (Smith v Rhuland – being a commie doesn’t bear on union certification under statute)
· Failure to consider relevant factors
· Fettering discretion
· Discretion is granted by statute (may, can, in the opinion of), and can be limited by statute
· Baker – apply standard of review analysis to abuse of discretion questions.
· Deference may be appropriate for decision-makers’ assessment of their statutory purpose and what factors they consider relevant
· Fettering discretion occurs when a decision-maker wrongly acts as though they are bound by soft law (which is non-binding and doesn’t need to derive from statute)
· Soft law (policies and such) are useful for decision-makers and the public (to see how decisions are made), but aren’t law
· Hard law doesn’t fetter discretion because the decision-maker must comply with it
· Soft law can be examined to see if relevant factors were considered (Baker)
Roncarelli
· Case: R’s liquor license was cancelled in response to him posting bail for Jehovah’s Witnesses, with no other grounds identified (liquor license was characterized by D as a “privilege” that could be revoked.)
· Discretionary power cannot be used wantonly, and must be exercised in accordance with the object of the statute. It’s not to be used arbitrarily or for reasons unrelated to carrying out the statutory purpose, and must be performed in good faith, meaning carrying out the statute according to its intent and purpose, and acting with a rational appreciation of that purpose (rather than an improper or alien intention). The statute defines the scope of the discretion.
· Any departure from the “perspective within which the statute is intended to operate” is an improper use of discretion. It is improper to use discretionary power to punish people for unwarranted reasons.
· Cartwright (dissent): there’s no express or necessarily implied limitation on discretion in statute. If the legislature intended the commission “to be a law unto itself” then so be it, that’s not for the court to undermine.
CUPE (Ontario)
· Case: challenge to appointment of retired judges to work as arbitrators in labour issues. Majority said this was an abuse of discretion because they lacked the experience necessary to successfully pursue the policy of the statute.
· Bastarache (dissent)
· Apply patent unreasonableness standard. Majority’s view doesn’t disclose a patently unreasonable error.
· Criteria for discretion can be set out in statute, or derived from the purpose and context of the statute. But courts shouldn’t too readily conclude that implied factors are relevant or determinative. The statute is key.
· Statute says that minister’s opinion guides discretion, not particular factors. So it’s not patently unreasonable to make decision based on that.
· Here, the statute is a specific policy vehicle that operates in a specific context. History and experience have shown that qualified candidates are familiar with labour issues, which makes it vital to the statute’s success that they have that experience (e.g. independence, impartiality, relevant labour experience). The context in which the statute operates, its “perspective”, must shape the conditions that guide the exercise of discretion. Exercising discretion in a way that ignores the conditions necessary to successfully realize the aims of the statute will count as an abuse of discretion.
· Subject to a privative clause, etc. – amount of autonomy granted to discretionary decision-maker in scope of statute
Ainsley
· Case: OSC released a “policy statement” that was to guide business practices for selling penny stocks. It was challenged because it appeared to be a binding law.
· Policy-making function can be granted by statute, but that is not necessary. Considerations:
· more effective and efficient decisions
· Fairer, more open and transparent
· Securities regulators perform both policy-making, legislative functions and retrospective judicial functions.
· Both laws and guidelines shape behaviours, but only laws are binding. Laws must be made within the scope of the statute.
· Non-statutory (soft) laws cannot pre-empt the exercise of discretion or impose mandatory requirements enforceable by sanction. They cannot be quasi-laws or laws in disguise. How to tell them apart from laws:
· Look at the language in its entirety (calling it a “guideline” doesn’t make it so)
· Ask whether the language resembles a statute (e.g. presence of exemptions, regulatory complexity, forms, etc.)
· Look to whether it invokes or suggests the possibility of sanction for non-compliance
Thamotharem
· Case: guidelines for refugee hearings said that normal procedure is to use reverse questioning method for interviews (to ensure uniformity across Canada), subject to discretion in exceptional circumstances. Was challenged for fettering discretion.
· Rules and guidelines can be authorized by statute, but only rules must be approved and are binding. No statutory authority required to make guidelines or policies interpreting their enabling statute and guiding procedures.
· Soft law can be adjusted on the fly to respond to changing circumstances, and can help the public know how decisions are made. They can influence a decision-maker’s conduct, but unless they restrict it (mandatory compliance, etc.) that’s not enough to find fettering. They cannot be applied as law, and decision-makers must have scope to deviate from them if the circumstances demand it.
· Consistency and clarity are good goals, and discretion has to balanced with fairness.
· Merely monitoring the use of discretion does not necessarily amount to an impairment of independence if decision-makers are still free decide.
· Take a “functional and purposive approach” to analyzing guidelines.
· Look at language, rather than effect – application can be variable, but the language is consistent. An individual decision-maker who wrongly thinks their discretion is fettered does not a law make.
· Mandatory language (must, shall) points to law, permissive to guidelines
· If there’s no room for deviation in following the policy when the facts demand it, it’s effectively a law
· If they impose sanctions (on claimants or decision-makers) then that’s law.
Charter and Substantive Review
Slaight
· Case: labour adjudicator ordered that an employer write a reference letter for a wrongfully terminated employee, and they claimed that violated their freedom of expression rights. Upheld as a reasonable restriction due to power imbalance between employer and employee.
· (Un)Reasonableness should not be a more restrictive standard than that demanded of the government in Charter review.
· Legislatures do not authorize the unreasonable exercise of discretion under statute. Unless expressly or necessarily implicitly authorized, delegated decisions should not violate the Charter.
· All legislation is subject to the Charter, so delegated decision-makers are also subject to the Charter because they derive their power from statute. Decision-makers cannot make decisions that violate the Charter because it cannot be in their jurisdiction.
· 2 possibilities:
· If statute orders the infringement of a right (expressly or implicitly), then review the statute under s. 1
· If the order itself infringes a right, but it did so because it was discretionary (rather than mandated to do so), then review it under s. 1. If it passes (demonstrably justifiable in a free and democratic society), decision was intra vires.
Multani
· Case: school board decided not to allow M to carry a kirpan that had been concealed and could not be used as a weapon, challenged as unreasonable. Decision was quashed.
· Majority:
· Apply Slaight and do s. 1 analysis. Charter rights are minimum protections that must be accounted for in all exercise of public power.
· Judicial review can have both administrative and constitutional elements. Where constitutional element is present, you do constitutional analysis. Limitations on Charter rights are an example, regardless of whether it’s the rule or its application (both are “prescribed by law”).
· S. 1 analysis: sincere religious belief, not minimally impairing.
· Dissent (Abella):
· An administrative decision that violates the Charter is unlikely to stand.
· Where interests have to be balanced, there’s appeal mechanisms, etc. deference is appropriate. A reasonable decision is one that balances all interests, including Charter rights.
· Do not apply s. 1 analysis – admin decisions not “law” (resolving a dispute, not establishing a general norm or rule), Oakes analysis isn’t helpful because no objective, issues with burden of proof and ability to demonstrate limitations in admin context.
Dore
· Case: Dore was disciplined after a derogatory letter to a judge was complained about, and he claimed it violated his freedom of expression. Court held that freedom of expression had to be balanced against need for professional regulation, and it was reasonable to discipline Dore as his conduct was egregious.
· Do not apply s. 1 analysis to administrative decisions. 
· TEST: balance the severity of the infringement of Charter rights with the statutory objectives. If reasonable, then courts will defer; if it unreasonably or disproportionately impairs the right it’s unreasonable.
· Akin to how the Charter colours development of common law (Grant)
· Reasonableness is coloured by context and the facts at hand, and when Charter values are involved a decision-maker must take them into account.
· Is this different from Charter rights?
· Courts will be deferential to tribunals that deal with Charter issues, unless a correctness standard is demanded (e.g. constitutionality of a law).
· Presumption of expertise in interpreting home statute still applies, including ability to balance relevant Charter values.
Remedies + Charter Jurisdiction
· AB has withdrawn constitutional jurisdiction for tribunals, with exceptions in regulations (law society, utility boards, energy, human rights, labour)
· Can withdraw all constitutional jurisdiction, or just Charter/division of powers individually
· Judicial review is discretionary and can be refused on equitable grounds (laches, dirty hands, alternative remedy is available that can adequately deal with the issue).
· Remember:
· Constitutionality of statute: s. 52
· Constitutionality of a decision: s. 24(2)
· Procedural stuff:
· Provincial (AB): Rules of Court, 6 month window to launch review, get an originating action (with affidavit evidence)
· Federal: Federal Court Act, 30 day window, grounds for review set out in s. 18.1
· Federal court authority:
· Federal agencies or anyone purporting to exercise powers delegated by Parliament or prerogative (exclusive to FCC or FCA if direct right of appeal specified in statute) (exceptions: s. 96 courts, tax courts)
· For provincial tribunals exercising federal powers, superior courts have jurisdiction
· Concurrent jurisdiction over constitutional issues for federal agencies
· Concurrent jurisdiction over civil suits brought against federal government/agencies
· Prerogative writs:
· Mandamus (ordering that a statutory duty be performed)
· Certiorari (quashing a decision – the usual remedy)
· Prohibition (stopping administrative proceedings)
· Quo warranto (attacking right of office-holder to hold office)
· Habeas corpus (detention)
· Superior courts only!
Martin
· Case: complainants challenged constitutionality of limitation in worker’s compensation legislation on benefits for people suffering chronic pain at tribunal, which was attacked on grounds that it lacked jurisdiction. Court said it didn’t, and the provision was unconstitutional.
· Section 52 of the Constitution Act, 1982 says that laws that contradict the Constitution are of no force and effect. Tribunals may not apply invalid laws. So they can find parts of their home statute unconstitutional and not apply them. (Even if this means they can exercise powers the legislature didn’t intend them to have.)
· Where tribunals have expertise, it could be relevant to determining whether a Charter breach is justified.
· Tribunal decisions on constitutionality are reviewed on correctness basis.
· TEST:
· [bookmark: _GoBack]Does the tribunal have jurisdiction (express or implied) over questions of law? If yes, then presume Charter jurisdiction.
· Determining if it’s implied: is it necessary to fulfill the statutory mandate, is the tribunal adjudicative, is the tribunal actually able to deal with questions of law in a practical sense, interaction with other parts of the administrative law regime (is there another competent body or a body that has been given that particular jurisdiction?)
· Has the legislature rebutted the presumption of Charter jurisdiction, expressly or by necessary implication?
· Issue of legislative intent – did the legislature intend the tribunal to not have jurisdiction?
· Will be construed in a limited way – must be clear.
Conway
· Case: C challenged the Ontario Review Board on Charter grounds regarding his continuing detention and asked for an absolute discharge. Shot down because the Board wasn’t statutorily authorized to give him an absolute discharge.
· 3 issues now merge:
· Is a tribunal a “court of competent jurisdiction” vis the Charter/remedy?
· Does the Charter apply?
· Expertise of tribunals
· Charter remedies are available to tribunals that exercise Charter jurisdiction. Basically same argument as Martin – constitution applies to tribunals, etc.
· TEST:
· Apply Martin to determine if tribunal has Charter jurisdiction.
· If so, determine if the remedy sought can be granted by the tribunal within the scope of its statutory scheme.
· Issue: did legislature intend that the remedy be available to the tribunal?
· If the requested remedy is not available, then look to see if other appropriate responses are available.
TeleZone
· Federal court jurisdiction derogates from s. 96 jurisdiction, and covers review of all federal tribunals. This is narrowly construed. For things other than review, they may have concurrent jurisdiction with superior courts – no need to go through federal courts for civil claims.
· Point of setting up fed courts was to expedite legal responses and make things more efficient. Where they don’t have exclusive jurisdiction, it’s an issue of “convenience”.
· Collateral attack – if the party is trying to avoid legal consequences by appealing to another forum (e.g. seeking to reverse or nullify a judgment), it’s invalid.
Apotex
· Case: A applied for ministerial approval for generic drug manufacture, and had satisfied all requirements of application, but approval was delayed until new regulations were passed. Court ordered mandamus.
· Requirements for mandamus:
· Public legal duty to act
· Duty must be owed to applicant
· Applicant has a right to the performance of the duty (satisfied all required conditions, and already made a demand that the duty be performed with a reasonable time to comply)
· If discretionary, it’s justifiable to order the duty to be performed (e.g. discretion is exhausted, acting in good faith, only relevant factors can be considered)
· It’s justifiable on the “balance of convenience”
· Mandamus will not be ordered if the decision-maker still has discretion to exercise – the claimant must have a “vested” right to the outcome.
· Needing to obtain further legal advice cannot justify an inappropriate delay.
