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[bookmark: _Toc385539268]INTRODUCTION TO EVIDENCE
· Law of evidence predicated on several facts about legal system:
· Adversarial system – we’ll always have 2 or more competing stories
· Both parties must be allowed to call the evidence they want, and to challenge the other side’s evidence
· Trier of fact and trier of law are different people, and perform different roles
· Evidence admitted must be controlled to balance need for information with need to have trials proceed at reasonable pace
· Good evidence is based on logic, reason, and common sense
· Supports a finding of what is “true” in the circumstances
· Bad evidence is based on speculation, conjecture, and rumour
· 3 kinds of rules in evidence law:
· Process: how the evidence is presented to the trier of fact.
· How we treat witnesses, how we communicate information in court
· Admissibility: what evidence the trier of fact can consider.
· General principle is that we want trier of fact to have access to as much evidence as is possible. But this is balanced against other principles.
· Some rules are of restricted admissibility: they allow information to be admitted for one purpose but not others.
· General types of rules restricting admission:
· Practical exclusionary rules: reject evidence to encourage trial efficiency
· Subordinated evidence rules: reject evidence to promote competing principles (e.g. privilege)
· Non-evidence rules: reject evidence that won’t help trier of fact come to correct conclusion.
· Reasoning: how the trier of fact should come to a conclusion given the information we have.
· E.g standards of proof, burden of proof
· Sources of evidence law:
· Common law (bulk of evidence law)
· Unlike in other jurisdictions, no statutory overlay in Canada
· Charter of Rights and Freedoms
· S.24 allows exclusion of evidence acquired through Charter breach
· More an issue for criminal procedure and constitutional law – how we balance Charter rights against functioning of criminal justice system
· Remember – doesn’t apply to private legal proceedings anyway.
· Evidence Act (both federal and provincial)
· Federal proceedings (including criminal) use federal Act
· Civil proceedings use provincial Act
· Rules of civil procedure
· The rules modify common law – mostly regarding privilege and witnesses.
· Individual legislation (e.g. family law, administrative tribunals)
· Rules of Professional Conduct
· General theories of evidence law:
· Thayer: arose out of jury system and need to exclude evidence that could mislead juries
· Morgan: arose out of adversary system and need to protect litigants and their right to cross-examine witnesses
· Procedural framework for introducing evidence:
· Party tenders evidence
· Opposing party may raise objection, and advancing party must explain why the evidence is being presented
· If dispute about legal issue, judge will hear arguments in court (may exclude jury)
· If dispute about factual issue (or mixed law and fact), enter voir dire – a miniature trial to determine if evidence is admissible.
· Voir dire includes right to cross-examine, call witnesses, etc.
· Voir dire only decides admissibility
· If evidence is inadmissible, it should be excluded (higher standard in criminal trial – failure to exclude inadmissible evidence is a reversible error, though appellate court will consider if an objection was made in deciding if verdict should be overturned).
· If evidence is admissible, in civil trial the evidence from voir dire will likely be admitted (to avoid calling experts again); in jury trial, it’ll have to be presented again as jury will have been excused during voir dire.
· If, after all the plaintiff/Crown’s evidence is adduced, there is no prima facie case against the accused made, the judge will issue a directed verdict to discharge the case.
· Applying evidence law:
· Basic principle from Ebke: we apply evidence law to achieve fairness and meet policy needs in the context of the trial
· Applies most strictly in criminal trials
· This depends on type of hearing: bail or sentencing hearings might include evidence that’d be excluded at trial proper.
· Civil trials are less strict, and in some areas modified by statute.
· Administrative tribunals are loosest, and may not even apply evidence law.


[bookmark: _Toc385539269]RELEVANCE, PROBATIVE VALUE, AND PREJUDICIAL EFFECT
· MOST IMPORTANT RULE IN EVIDENCE LAW: 
· Relevant evidence is prima facie admissible.
· Irrelevant evidence is (generally) inadmissible.
· Irrelevant evidence might be admissible where it’s of peripheral importance (e.g. narrative context for relevant evidence).
· Relevance as defined in Arp: any item of evidence that has a tendency to increase or diminish the probability of a fact in issue being true is relevant.
· This is a deliberately low threshold – we want as much evidence as possible to avoid making bad or incomplete decisions.
· “Increase or diminish”: any evidence that supports a claim, or cases doubt on it, is relevant.
· So we want good evidence that shifts the probability that a fact is true admitted, and bad evidence that is distracting or misleading (and expensive, in terms of money and court time) excluded.
· Evidence can have more than one relevant use in a case.
· Relevance is a question of law for the trier of law: can this evidence be admitted?
· It’s an inclusive test – unless evidence is useless or irrelevant, we’re probably going to let it in.
· Other considerations for exclusion: will it encourage speculation, is the evidence of a kind that has been shown to deceive triers of fact or make them think the evidence has probative value when it really doesn’t
· We only have to think about relevance for circumstantial evidence; direct evidence is always relevant.
· Circumstantial evidence: evidence that tends to prove something through inference.
· Direct evidence is evidence which resolves an issue if accepted.
· Relevance consists of 2 components:
· Probativeness: the evidence must have an actual, measurable tendency to increase or diminish the probability of the existence of a fact.
· Materiality: the fact in question must be in issue in the dispute.
[bookmark: _Toc385539270]Materiality
· Materiality is whether the evidence relates to a material issue in the case.
· There are 2 kinds of materiality:
· Primary: this relates to facts that you need to establish to win your case
· Defined by the matters in dispute, as defined in the indictment or information (criminal) or the pleadings (civil).
· Defined by the law governing the area of dispute (elements of criminal offences, law regarding formation of a contract, etc.)
· Materiality evolves as new facts emerge. Facts only become relevant in relation to other facts (other facts in issue, other evidence, how the other side argues).
· Secondary: facts that help us determine the value of primary evidence
· This bears mostly on the value of witnesses, and is governed by different laws than primary materiality.
· Materiality can be conditional where it is contingent on other facts that will emerge later.
[bookmark: _Toc385539271]Probativeness
· This isn’t a question of proving anything – it’s whether the evidence shifts the probability that a material fact is or is not true. It’s a question of tendency – does it make a proposition more or less likely?
· Uncertainty doesn’t defeat probativeness.
· Use logic or common sense to determine this – is it consistent with what we know about human conduct?
· Logic and science are fairly straight-forward – when they’re well-founded, the evidence is probative.
· But “common sense” can be problematic. PV is reduced where we can show that reality doesn’t accord with common sense (e.g. identification evidence – we’re terrible at recognizing people we’ve seen before).
· Probative value (PV) is a matter of persuasion, not of objective measurement. We have to argue probativeness.
· But we can still compare evidence by probativeness – How important is it? How strongly does it make the case being argued?
[bookmark: _Toc385539272]Relevance vs weight
· Weight and relevance are distinct concepts:
· Weight: how probative the evidence is, or how much it contributes to demonstrating a proposition (believability + informativeness). Considered at the end of trial.
· Relevance: whether the evidence pertains to a material issue. Considered when evidence is presented.
· Weight is a matter for the trier of fact alone (though some disagree and argue weight should matter for admissibility). Once evidence is admitted, it’s up to the trier of fact to determine what to do with it. 2 key issues:
· How believable is the evidence? Is the witness credible/honest? Is the evidence reliable, or might it be inaccurate (bad memory, scientific uncertainty)?
· How informative is the evidence? How important is the issue it speaks to – is it peripheral, or is it the ultimate fact in issue? How effectively does it prove the point?
· Informativeness is determined by the strength of the inference you can draw from the evidence.
· In directed verdicts, (where judge dismisses case before jury can come to a decision), judges can’t consider weight, only whether evidence could support a guilty verdict at all.
[bookmark: _Toc385539273]Proving relevance
· We advance claims about probative value through chains of reasoning  inferences.
· Basic structure: A (fact tendered in court) links to B (inferred material fact) through chain of reasoning, the strength of which = probativeness.
· If a link in the chain is broken, it’s destroyed and we can’t introduce A to show B.
· The clearer the inferences, the stronger the chain.
· Direct evidence is the shortest chain – if believed, it proves the issue. All that matters for direct evidence is believability.
· Rule of thumb for irrelevant evidence: Where you can come to the conclusion that the tendered fact leads to two (or more) inferred facts, one of which isn’t material, then the evidence is probably irrelevant.
· This evidence doesn’t shift any probabilities through chains of reasoning.
[bookmark: _Toc385539274]Prejudicial effect
· Prejudicial effect (PE) is the opposite of probative value. Trier of law must balance probative value and prejudicial effect when deciding to admit evidence.
· PE is likelihood that evidence will be used improperly, to:
· Undermine an accurate conclusion/proper appreciation of the facts
· Frustrate the trial process (expense, waste time)
· Attack the dignity of a party or witness
· PE ≠ inadmissibility. Evidence will be admissible if PV>PE.
· Distinguish between “moral prejudice” (tendency toward prohibited inference or stigmatization – concluding that the accused is a bad person) and “reasoning prejudice” (tendency to misuse evidence in coming to conclusion).
· PE is NOT whether the evidence will have a negative impact on a party – it’s concerned with misleading the trier of fact.
· This applies even where judge is trier of fact – the judge must look at how their reasoning might be swayed by the evidence.
· “No-win questions” (questions framed so that any answer will be prejudicial to the accused) are prejudicial and should be excluded.
· PE can be sneaky – be sure to look at evidence presented as part of narrative context, etc. to ensure that information that’ll mislead the jury isn’t included.
· Bad evidence leads to more bad evidence – once some bad evidence has been admitted, more bad evidence can be led to counteract it.
· PE exists where the evidence:
· Arouses the sympathy of the jury for the party or witness.
· Will the evidence make the jury feel bad or arouse some other emotion?
· Might it lead to a decision not based on reason and common sense?
· Could raise contempt or horror for a party or witness.
· Will the jury transfer its hatred or contempt of a party to the decision to be made in a way that is misleading?
· Doesn’t matter if it’s directed against the accused or the victim or ANY party.
· Could cause the jury to act on a hunch rather than logic.
· Some kinds of evidence lead to faulty inferences based on myths or stereotypes or other wrongheaded “common sense” e.g. sexual history of victims in sexual assault cases.
· Main issue – does the hunch lead to the overvaluing of some evidence in an illogical manner? Is the evidence of the sort that’s characteristically overvalued by juries?
· Will distract the jury from a proper focus on the facts of the case (i.e. time-consuming, inefficient).
· Things that take a long time can distract by giving the impression that the issue is really important, or that other issues are less relevant.
· Will be overly expensive relative to the importance of the issue in the case.
· i.e. is it more expensive to prove the point than it’s ultimately worth?
[bookmark: _Toc385539275]Balancing probative value and prejudicial effect
· Judges can exclude evidence if PE>PV. It’s a discretionary power – depends on context, type of case, etc.
· So it’ll be given deference on appeal.
· Fundamental rule of evidence: where PV>PE, the evidence is admissible unless excluded by another rule (and vice versa).
· Must consider actual or likely costs, not merely speculative ones.
· The balancing is only really important where the two values are pretty close. Some types of evidence (e.g. confessions) are almost always more probative than prejudicial.
· There’s really 2 thresholds for admissibility:
· Evidence tendered by an accused in a criminal case will be admitted unless the prejudicial effect substantially outweighs the probative value (Seaboyer).
· We don’t want to have a wrongful conviction because prejudicial evidence was excluded – bad acquittal better than wrongful conviction.
· Evidence tendered by the Crown in a criminal case, and any party in a civil case, uses the ordinary balance between PV and PE.
· Main concern with the balancing is preventing the jury from being misled. But the same test applies for a judge sitting alone.
· It’s an error of law to not apply the test, or to refer to excluded evidence in a decision.
[bookmark: _Toc385539276]Controlling prejudice
· PE can be reduced by a charge to the jury (or self-instruction to the judge).
· This entails strong instructions from the trier of law not to use the evidence in a prejudicial way – only for certain purposes, don’t let it anger you, etc.
· An adequate charge, as a matter of law, can reduce PE enough to make evidence admissible.
· If a charge to the jury can’t reduce PE enough, the evidence will be excluded.
· Mostly an issue where evidence has low PV – balance still applies.
· We don’t want to exclude evidence this way – the more evidence we exclude the harder it is to make a decision.
· Main issue here: how much do we trust the jury to use the evidence properly?
· This is a philosophical dispute between judges. Dickson: we can trust jury to apply prejudicial evidence if they’re properly charged. Arbour: jury shouldn’t see excessively prejudicial evidence.
· Whether judge thinks juries can be trusted shapes what evidence can be admitted – do they think the jury will mess it up? Can we persuade them otherwise?
[bookmark: _Toc385539277]Photos and videos
· Photos and videos are important evidence but can often be very prejudicial (gory, etc.).
· Videos are “silent witnesses” – a judge can watch them and come to a conclusion even if not accompanied by expert testimony.
· Ways to reduce prejudice: only include a portion of the photos/video, 
· Admissibility depends on:
· Accuracy of the photo/video in representing the facts
· Fairness and absence of intention to mislead
· Verification by witness under oath
· This includes verification of a recreation as being an accurate reproduction of the scene at time of incident.
· Re-enactments can be admitted on case-by-case basis, balancing PV and PE:
· Factors: relevance, accuracy, fairness, necessity, whether it can be verified under oath
· Can’t be used to smuggle in otherwise inadmissible evidence (e.g. hearsay).
[bookmark: _Toc385539278]Credibility and reliability
· Distinguish credibility and reliability:
· Credibility: the extent to which the witness should be believed (shaped by factors external to the evidence itself)
· Reliability: the extent to which the evidence should be believed (shaped by internal factors)
· Reliability can go to admissibility as well as weight.
· Admissibility: severe defects in the evidence (e.g. witness is blind, machine wasn’t calibrated) can undermine probative value altogether
· Weight: defects can make it less likely that evidence is accurate
· Determining credibility of witnesses is an issue of fact which falls to the jury, not the judge. We don’t exclude evidence because the witness isn’t credible. Credibility is an issue of weight – it does not go to probative value when considering admissibility.
· Orthodox view in Mezzo – judges overstep their role when they evaluate credibility. Juries evaluate witnesses and the weight of evidence, judges guide them on law.
· There is some dispute by scholars (and some judges) about this understanding of credibility:
· P+S: if PV requires that we don’t admit useless evidence, and uncredible witnesses provide useless evidence, then judges should evaluate credibility when considering admissibility (from the perspective of a reasonable judge – not whether they think it’s sufficiently credible).
· But giving judges discretion would be problematic too – would justify excluding more evidence, judges won’t always exercise appropriate restraint, would open up more pre-trial motions.


[bookmark: _Toc385539279]CHARACTER EVIDENCE
· Character evidence is evidence put forward to prove the personality, psychological state, attitude, or capacity for particular behaviour of an individual.
· A.k.a. propensity evidence or disposition evidence
· Established through habitual actions, witnesses, admissions, psychiatric testimony, etc.
· Basic logic: we can often make inferences about a person’s present behaviour based on their past behaviour.
· This isn’t perfect – tendency doesn’t mean that they always act the same.
· We introduce character evidence to show a disposition of a person – that they’re the kind of person to do something – not to attack or bolster their credibility.
· Proof of habit is different from proof of character. Habits are repeated actions which may not reflect character, and ordinary rule of PV>PE applies for their proof. Character goes to who the person is, not simply what they do.
· Character evidence carries high risk of PE:
· Diverts the trial
· Tends to be overvalued (since it involves reasoning from dispositions over time, not the particular facts of the case)
· Leads to confusion over what the actual issues are 
· Neutral (neither good nor bad) character evidence is admissible where it has probative value for some material fact. It’s just another type of evidence, albeit a common one.
· Some trickier forms: character evidence relating to credibility, character evidence in sexual assault cases (i.e. trying to show propensity to consent  – prohibited under s. 276 of Criminal Code)
· Crown can present character evidence regarding third parties where relevant, including to rebut character submissions made by defence
[bookmark: _Toc385539280]Bad character evidence
· Bad character evidence (BCE) is character evidence that reflects badly on/discredits the person it is dealing with.
· High PE – draws attention to the person, not the facts of the case
· For witnesses (in any case) and parties in a civil case, we’re less worried about BCE – it can be admitted if PV>PE for a material issue (or excluded at judge’s discretion).
· No presumption of innocence or risk to liberty interest for them.
· E.g. showing history of violence for the victim in a self-defence case.
· BCE is presumptively inadmissible against an accused in a criminal trial, and the onus is on the Crown to justify its admission. Why? The prohibited inference – that the accused is the type of person who does bad things, and thus committed the offence in question. 
· Bad character is not an offence known to law (Handy). We don’t punish people for having bad character, only for doing bad things.
· BCE is relevant – bad people tend to do bad things.
· But juries latch on to BCE, and it’s problematic/prejudicial for several reasons:
· Distracts from reasoning about present case
· Can incite the jury to want to punish the accused even if the elements of the present offence aren’t established
· Can lead to confusion about what issues are actually on trial and what has been proven
· To get BCE admitted against an accused, it has to have some independent value other than showing that the accused is a bad dude. 3 main routes:
· Similar fact evidence
· When you’re using the evidence for some independently valuable purpose other than disposition (i.e. it’s “specific” propensity reasoning rather than “general” propensity reasoning that goes to show the accused is a bad person)
· E.g. context, motive
· So long as PV>PE, BCE can be admitted even where it demonstrates the bad character of the accused.
· When the accused, through their conduct in trial, makes the BCE probative (“opens the door”), the Crown can introduce rebuttal BCE
· A.k.a. reactionary/responsive evidence
· E.g. where accused blames a third party by suggesting they have a propensity to commit the crime, where they raise their good character
· Can’t be used to provide evidence of guilt
[bookmark: _Toc385539281]Joint trials
· In a joint trial, an accused person can introduce BCE to attack the character of the other accused person when PV>PE.
· Seaboyer applies here – PE must substantially outweigh PV to be excluded.
· BCE introduced this way can’t be used by the Crown to prove the guilt of the co-accused, or by the jury to convict the co-accused. The jury must be instructed of that.
· When the accused introduces BCE against co-accused, it can be used for prohibited inference against co-accused.
· When an accused attacks a co-accused’s character, they put their own character at issue.
[bookmark: _Toc385539282]Similar fact evidence
· The similar fact evidence (SFE) rule: similar fact evidence is presumptively inadmissible, and the Crown must show on balance of probabilities that PV>PE on a case-by-case basis.
· SFE rule applies when trying to show both criminal and non-criminal conduct.
· Key issue: showing that the evidence is probative enough to outweigh the likelihood that the accused will be punished for the past behaviours that aren’t on trial.
· Must show a specific propensity toward some behaviour that is material to the case.
· For SFE to be admissible, it has to be particularized – we need to emphasize similarity and materiality (i.e. pertains to a specific inference in the case).
· SFE cannot be admitted unless there is some basis for thinking that there is more than a “mere possibility” that the accused is connected to the similar fact situation.
· Probative value of SFE isn’t increased by other evidence supporting the same inference – it is considered independently.
· What can SFE be used for?
· Showing intent based on past behaviour
· Rebutting defences
· To show a common series of relevant events (plan, motive)
· Identity (most controversial and biggest logical leap)
· When SFE is admitted, the jury must be directed not to make the prohibited inference, use the SFE to punish the accused for their past conduct, or use the SFE unless they’re convinced the similar fact incident occurred, and they must be informed about the weaknesses of SFE.
[bookmark: _Toc385539283]Factors for admitting SFE
· Materiality of the issue it’s going to prove (less important issue means the SFE is less likely to be admitted)
· Probativeness (how strongly can we connect the past similar behaviour to the present case?) Several factors (not necessary or exclusive):
· Frequency: the more often the act occurs, the stronger it demonstrates the defendant’s propensity
· 1 can be enough in the right case where the other factors support it
· Connection: the closer the act is, temporally, to the propensity we’re trying to show the more probative it is
· Similarity: the more similar the propensity is to the issue on trial, the more PV
· Look at circumstances surrounding related acts as well as the acts themselves
· Avoid “generic” similarities, which don’t support the particular claim being made
· Distinctiveness: the more unusual the propensity, the less likely it is to be a common propensity (so more probative because it describes fewer people, and is less likely to be coincidental)
· Independent voices: the more people who can corroborate the propensity the more probative it is
· One caveat – if there is evidence of collusion between the people making the claim, the evidence has less (or no) probative value.
· Possibility of collusion must be proven on balance of probabilities
· Prejudicial effect (how bad does it make the accused look?):
· How bad is the bad act?
· Measure this absolutely and relatively (in terms of the seriousness of the past and the present acts).
· Is the past behaviour worse than what the accused is on trial for? If past offence is worse, PE is increased (and vice versa).
· How likely is moral prejudice?
· Is the past conduct particularly stigmatized or repugnant (child porn, bestiality)?
· How likely is it to poison the jury against the accused? 
· Does it mean that the accused will have to defend against 2 (or more) allegations? 
· How clear are the allegations against the accused? Allegations are treated differently than convictions – the latter cannot be disputed. The former can divert the trial and increase prejudicial effect.
· You can’t introduce acquittals or stays against the accused as SFE relating to a present charge.
· How much will admitting the evidence interfere with the trial process (time to prove, vagueness, etc.)?
· Can the evidence be edited or restricted (to reduce prejudice) while retaining its value?
[bookmark: _Toc385539284]Proving identity with SFE
· Proving identity requires a high degree of similarity given how big of a logical leap the chain of reasoning makes otherwise.
· Considerations: is there a “unique trademark” or distinctive modus operandi? Are there enough significant similarities to support the conclusion based on coincidence?
· 2-stage inquiry:
· Based on the similarity between the acts in question, is it likely that the same person committed them?
· Is there some evidence connecting the accused to the (past) similar act?
· If we answer yes to both, then the evidence is likely admissible.
· SFE relating to incidents occurring after the event in the case being tried can be admitted (as well as SFE from before the event).
[bookmark: _Toc385539285]Multi-count indictments/informations
· 2 basic situations:
· Where the accused is charged multiple times arising out of a discrete offence
· Where the accused is simultaneously charged with committing serial offences over a period of time
· Same basic principle applies – if PV>PE then the SFE will be admissible.
· Where the SFE rule is satisfied, the Crown can use evidence from one charge as SFE to help prove another charge.
· This decision can be “textured”, and consider pieces of evidence individually for exclusion or for use only in certain ways in particular cases.
· PE is amplified in these cases: higher risk of evidence being used for purposes it’s not permitted to be used for because it’s heard together (i.e. risk of evidence being used as SFE despite the judge disallowing it).
· 3 possibilities for dealing with SFE in multi-count indictments:
· If SFE rule is satisfied, just charge jury on how to use SFE.
· If SFE rule doesn’t let evidence in, sever the charges (which eliminates SFE and prejudice, but is less efficient)
· Application for severance will probably fail if cases are similar enough to justify proceeding together.
· Severance will be justified where there’s risk of inconsistent verdicts, delay, etc.
· If severance isn’t justified, the jury will be charged not to use the evidence in one count as SFE for another
[bookmark: _Toc385539286]Good character evidence
· Good character evidence (GCE) is evidence which tends to show that the person does NOT have a propensity toward some action/offence.
· GCE is exculpatory evidence, not evidence that the person is a (morally) good person.
· GCE is admissible in some cases – it’s generally relevant in criminal cases. BUT it needs to be restricted so as not to take over the trial.
· Witnesses can’t testify to particular acts, only reputation in community (where it’s relevant to the case – and keeping in mind this is hearsay)
· The accused can assert their own good character
· If SFE suggests that an accused didn’t commit a crime, it can be admitted as GCE
· When an accused adduces GCE, they put their own character in issue.
· This does not include denying allegations, explaining defences, or rebutting the Crown.
· When character is in issue, the Crown gets additional tools:
· Cross-examination on the claimed character trait
· They can (rarely) introduce reputation evidence to rebut the claim
· Testimony (including experts) can be introduced to rebut the claim
· SFE can be led to neutralize the claim of good character
· Prior inconsistent statements can be used to undermine claim
· S. 666 of Criminal Code
· This allows for questioning about the specifics of past convictions, not merely proving that those convictions exist.
Criminal Code
666. Where, at a trial, the accused adduces evidence of his good character, the prosecutor may, in answer thereto, before a verdict is returned, adduce evidence of the previous conviction of the accused for any offences, including any previous conviction by reason of which a greater punishment may be imposed. [emphasis added]
[bookmark: _Toc385539287]Character evidence in civil cases
· GCE isn’t admissible in civil cases except in exceptional circumstances (i.e. allegations tantamount to criminal charges, like arson in an insurance case).
· SFE is admissible where it satisfies the SFE rule – if PV>PE, it’s admissible.
· Unlike in criminal cases, SFE rule applies to both parties (not just the Crown).
· Prohibited inference is less problematic in civil trials – innocence isn’t at stake so moral prejudice is less problematic.

[bookmark: _Toc385539288]MODES OF PROOF
· “Truth” in court means what you can prove to the relevant standard of proof.
· Proof is a matter of logic and rules.
· What needs to be proven?
· Criminal cases: all of the elements of the offences alleged in the indictment/information
· A guilty plea is an admission of all of those elements.
· Non-admitted facts must be proven beyond a reasonable doubt.
· Civil cases: the material issues in the pleadings (the plaintiff’s statement of claim and the defendant’s statement of defence, which both set out the material facts)
· Anything that isn’t admitted must be proven.
· Typical ways to prove facts: 
· Oral testimony from witnesses
· This is the preferred way to introduce evidence
· Real evidence (guns, photos, etc. introduced as exhibits, views)
· Includes “demonstrative” (visual aids for explanation) evidence as well as “original” (things that were involved in the case prior to court) evidence
· Real evidence is subject to PV>PE for admissibility.
· PV: authenticity, integrity (has it been tampered with?), continuity from the scene of the action
· PE: real evidence tends to inflame the passions of the jury 
· And in some cases documentary evidence
· Usually introduced through a witness – special rules apply for admitting documents alone.
[bookmark: _Toc385539289]Formal admissions
· Parties can admit to any fact in issue, and generally will do so where the fact isn’t in dispute. Justifications:
· Frame the case
· Admitted facts generally can’t be retracted or re-opened once they’re accepted
· Focus on the materiality of other evidence
· In criminal cases, the defendant should, tactically, only admit peripheral facts – onus is on Crown to prove beyond a reasonable doubt.
· In civil cases, admissions are encouraged and can be compelled under the rules of civil procedure – courts only want to litigate contested facts.
· In AB, if you don’t respond to an alleged fact, you’re deemed to have denied it.
· In other provinces, failure to respond is a deemed acceptance of a fact.
· Failure to admit undisputed facts can lead to costs.
[bookmark: _Toc385539290]Rule against splitting the case
· Ordinary trial procedure: plaintiff/Crown presents their case, defence presents their case, plaintiff/Crown has opportunity to reply.
· Plaintiffs must present the totality of their case during their first appearance. The reply can only be used to rebut the defendant’s case. 
· Rebuttal evidence is only admissible where it goes to an essential element of the case and the plaintiff/Crown couldn’t have foreseen that the evidence was necessary.
· This basically means that rebuttal evidence is only permitted in response to unforeseen issues raised by the defence.
· Once the reply is complete, the evidentiary record is closed. It can only be re-opened at the judge’s discretion (which narrows once a judgment has been entered) if:
· The evidence would likely have altered the judgment had it been tendered; and
· The evidence couldn’t have been discovered sooner with reasonable diligence.
[bookmark: _Toc385539291]Judicial notice
· Judicial notice can be used to admit facts that aren’t admitted or proven – there’s no need to prove evidence you can take judicial notice of.
· Facts which have been judicially noted cannot be contested.
· Types of judicial notice:
· No need to prove the law or legislative facts – Hansard, case law, statutes are admissible without proof.
· For questions of law (e.g. SCC decisions on s. 1 Charter justification rather than factual determinations in a particular case), courts can take judicial notice of facts that help inform legal reasoning.
· Judicial notice of adjudicative facts: a fact may be judicially noted where that fact is so notorious, well-known, or clearly established that it can’t be reasonably disputed e.g. Newton’s laws, calendar dates, people get drunk when they consume alcohol.
· We look to general knowledge in the local community where the trial is held – knowledge that’d be reasonably known by someone in the community, but not someone across the country, can be judicially noted.
· “Social framework facts”: judicial notice can be taken of social science research (or common sense) used to provide background information for material factual issues in a case (e.g. research about battered wife syndrome in Lavallee).
[bookmark: _Toc385539292]Witnesses
· 2 key concepts:
· Competence: the witness must be eligible to testify. 
· Historically, this was a high threshold; today, we favour admitting evidence and treating competence as an issue for weight.
· Compellability: we can’t force some witnesses to testify even if they’re eligible.
· Evidence from a witness who isn’t competent to testify is inadmissible.
· Witnesses over 14 are presumed to be competent.
· Capacity is a question of law for the judge, not for experts.
· The onus is on the party challenging the witness’ capacity to prove it.
· A competent witness meets 4 requirements:
· Capacity to observe
· Capacity to remember
· Capacity to communicate
· Capacity to understand the obligation to speak truthfully (swear an oath/affirmation)
· Children under 14 are presumed competent.
· Canada Evidence Act: children are presumed competent, and don’t have to swear an oath to testify.
· To get their evidence excluded, you have to show that the child doesn’t have the capacity to understand and respond to questions.
Canada Evidence Act
16.1(1). A person under fourteen years of age is presumed to have the capacity to testify.
(2) A proposed witness under fourteen years of age shall not take an oath or make a solemn affirmation despite a provision of any Act that requires an oath or a solemn affirmation.
(3) The evidence of a proposed witness under fourteen years of age shall be received if they are able to understand and respond to questions.
· Alberta Evidence Act: courts can exclude evidence if a child doesn’t understand an oath, but it’s discretionary and uncommon (kids don’t usually testify in civil trials).
Alberta Evidence Act
19(1). In a legal proceeding where a child of tender years is offered as a witness and the child does not, in the opinion of the judge, justice or other presiding officer, understand the nature of an oath, the evidence of the child may be received though not given on oath if, in the opinion of the judge, justice or other presiding officer, the child is possessed of sufficient intelligence to justify the reception of the evidence and understands the duty of speaking the truth.
· Mentally disabled witnesses have a higher burden – admissibility depends on circumstances.
· If they can’t observe, remember, or communicate, the witness is incompetent.
· If they can’t swear an oath or make an affirmation, the witness must be able to promise to tell the truth; if neither is possible, the witness is incompetent.
· Per DAI, mentally disabled witnesses don’t have to understand that promise, only be capable of making it.
Canada Evidence Act
16(1). If a proposed witness is a person of fourteen years of age or older whose mental capacity is challenged, the court shall, before permitting the person to give evidence, conduct an inquiry to determine
(a) whether the person understands the nature of an oath or a solemn affirmation; and
(b) whether the person is able to communicate the evidence….
(3) A person referred to in subsection (1) who does not understand the nature of an oath or a solemn affirmation but is able to communicate the evidence may, notwithstanding any provision of any Act requiring an oath or a solemn affirmation, testify on promising to tell the truth.
(4) A person referred to in subsection (1) who neither understands the nature of an oath or a solemn affirmation nor is able to communicate the evidence shall not testify.
· The accused isn’t competent to testify for the prosecution, and the Crown can’t comment on the failure of the accused to testify.
· This is both in the Canada Evidence Act (s. 4(1)) and in the Charter (ss. 11(c), 13 – no using evidence, when the accused testifies, to incriminate them in subsequent proceedings).
Canada Evidence Act
4(1). Every person charged with an offence, and, except as otherwise provided in this section, the wife or husband, as the case may be, of the person so charged, is a competent witness for the defence, whether the person so charged is charged solely or jointly with any other person.
· When there are co-defendants in a criminal trial, they can’t be forced to testify against each other. This can be circumvented by the Crown:
· If the parties are tried separately
· If one of the parties is acquitted or their charge is stayed (so no risk of jeopardy)
· If one of the parties pleads, or is found, guilty (so no risk of additional jeopardy)

[bookmark: _Toc385539293]HEARSAY
· Hearsay evidence is prima facie inadmissible unless it falls into an exception.
· Justification for rule: we can’t cross-examine, and thus test the reliability of, the maker of a hearsay statement because they’re not in court, and it’s prejudicial to use evidence that hasn’t been cross-examined to come to a conclusion.
· Main concern: Is the evidence insulated from cross-examination directed toward the witness in court?
· We don’t care if the witness who is testifying is lying – that’s a matter of weight, not admissibility.
· Hearsay has 2 necessary components:
· It must be an out-of-court statement (OCS).
· An OCS is any statement written or produced by someone who does not come into this court. Statements made in other courts are hearsay.
· “Double” (or triple, etc.) hearsay: when A testifies B told her that C said x. Even more problematic than ordinary hearsay because it’s less reliable – the longer the chain of communication, the higher the risk the message is corrupted.
· It must be tendered to prove the truth of its contents.
· An OCS that’s not tendered for its truth—if it has an independent (relevant) use, e.g. showing that a statement was made—isn’t hearsay.
· Rule of thumb for hearsay: who’s the most important—the real—witness? 
· If it’s the person who made the statement – it’s hearsay.
· If it’s the person who heard the statement – it’s not hearsay.
· When evidence that has both hearsay and non-hearsay purposes is admitted, we balance them with PV>PE for admissibility.
· If the risk that it’ll be used for its hearsay purpose outweighs the chance it’ll be used for non-hearsay purposes, it can be excluded. This is rare.
· Generally, risk of PE for dual purpose statements is handled through instructions to the jury not to use the evidence for its hearsay purpose.
[bookmark: _Toc385539294]Things we can’t cross-examine
[bookmark: _Toc385539295]Automated sources
· OCS from a completely automated source is not hearsay.
· If there is no human intervention to make the statement, then there’s nobody to cross-examine. And we don’t have to worry about the machine lying.
· Any human intervention makes it hearsay (i.e. if I type something and print it onto a label, which I affix to a box).
· Includes automated label printing, clocks, etc.
· Concerns with automated OCS go to weight, not admissibility.
· Is the machine reliable? Is it well-maintained/calibrated? Is it accurate?
[bookmark: _Toc385539296]Police dogs
· Since we can’t cross-examine sniffer dogs, their out-of-court conduct isn’t hearsay.
· Concerns with the evidence go to weight – can we trust the dog? Is the evidence reliable?
[bookmark: _Toc385539297]Prior statements by witnesses
· Even though they’re in court to testify, OCS made by witnesses are hearsay when tendered for the truth of their contents.
· Justification: cross-examining the witness now doesn’t make the OCS any more reliable.
· Other jurisdictions limit hearsay to OCS made by people other than witnesses.
· If a witness adopts their earlier OCS when testifying (e.g. when refreshing their memory during trial), there’s no hearsay problem.
[bookmark: _Toc385539298]Implied statements and translation
· Hearsay includes conduct as well as statements. Where conduct is used to convey meaning (nodding, waving your arms), it can be excluded as hearsay.
· Main issue: translating the conduct into a statement. Is there more than one meaning? What if someone does one thing but means something else?
· Intended meaning, rather than the particular words, is key for hearsay.
· This includes slang, idiomatic speech, etc. – not all language is precisely designed for proving things in court.
· Similarly, statements that imply facts without directly stating them can be hearsay – exclamations, assertions, etc.
· Baldree – there’s no distinction between express and implied statements. The difference between them is mere semantics as they’re both used to communicate facts, and doesn’t escape the concern about cross-examination.
[bookmark: _Toc385539299]HEARSAY EXCEPTIONS
[bookmark: _Toc385539300]Approaches to hearsay exceptions
Hearsay excludes too much evidence, and we have two ways to circumvent it:
· Pigeonhole exceptions: developed historically through common law; identified incrementally where conditions gave rise to conditions where the courts thought the OCS would be sufficiently reliable
· Khan, Smith – following HL in Myers, no more pigeonhole exceptions will be created
· Principled exception: a catchall exemption that allows evidence in where it is sufficiently reliable and necessary (applied on case-by-case basis)
The principled approach (reliability + necessity) applies to all hearsay exceptions (Starr).
· Terms:
· Reliability: how satisfied are we that the statement is truthful and accurate, even though no cross-examination is possible?
· Necessity: is there any other way to get the evidence admitted?
· We can revise existing pigeonhole exceptions to comply with R+N, and we can exclude OCS that would historically be admitted under a pigeonhole exception if it’s not sufficiently reliable.
· If the evidence fits a pigeonhole, go with that; but if it’s easier, you can just go straight to the principled exception.
All of the other rules of evidence still apply when trying to get evidence admitted under a hearsay exception.
· Probative value must still exceed prejudicial effect for OCS to be admissible.
Basic approach for hearsay:
· Is the evidence hearsay? If yes, it’s presumptively inadmissible.
· Does the evidence fit a common law exception? If yes, it’s admissible.
· Does the evidence fit a statutory exception? If yes, it’s admissible.
· Does the evidence fit the principled exception? If yes, it’s admissible.
· If none of the above, it’s inadmissible.
[bookmark: _Toc385539301]Admissions by a party
· Evidence of a party’s statements (oral or written) or acts is admissible for its truth when called by a party who is adverse in interest.
· Basis: we can cross-examine parties because they’re in court – the person objecting is the person who made the statement.
· This exception cannot be used by a party to admit evidence of their own statements or acts.
· Doesn’t require personal knowledge – if a party adopts another person’s statement, it’s admissible.
· Silence doesn’t amount to an admission unless there are other indicia present to suggest it does (i.e. a statement is made to the party that they’d be expected to respond to, and their silence reasonably suggests they’ve adopted the statement, and PV>PE).
· Silence by an accused is never an admission in criminal cases.
· But keep in mind that silence may have tactical consequences.
[bookmark: _Toc385539302]Vicarious admissions
· Where a person who is an employee/agent makes a statement in the ordinary course of their duties, it can be admitted as though it were the statement of the employer/principal.
· This requires proof that the person was an agent (i.e. had actual or ostensible authority) or employee.
[bookmark: _Toc385539303]Co-defendants
· Statements made by one co-defendant to another cannot be admitted under the admissions exception.
· Since a defendant can’t compel a co-defendant to testify, we’re back to being concerned with the absence of cross-examination so the exception doesn’t apply. 
· This doesn’t apply where the parties are tried separately.
· A statement made by a defendant cannot be used for its truth against a co-defendant.
· Statements can only be used against their declarant.
· True in civil and criminal cases
· Responses to this:
· Only admit the statement (in part) against the utterer
· Charge to the jury – the statement can only be used against the utterer
· Sever the trials (only in extreme cases)
· ALSO: there are rules for admitting evidence against co-conspirators, but we don’t need to know them.
[bookmark: _Toc385539304]Res gestae
· This is 4 discrete but related exceptions in one – they all involve “the things done” (res gestae) in the heat of the moment.
· Basis: spontaneous utterances are unlikely to be false since there isn’t time to fabricate them. They have the “hallmark of truth.”
· Obviously not absolutely true, but close enough – weaknesses go to weight, not admissibility.
[bookmark: _Toc385539305]Statements of present physical condition
· Statements by someone about their present physical condition are admissible for their truth.
· Only allows present sense impressions – “my foot hurts” is fine, but “my foot started hurting yesterday” doesn’t qualify.
· Once litigation is possible or the person has an intention to litigate, this exception doesn’t apply – there’s a motive to fabricate then.
[bookmark: _Toc385539306]Statements of present state of mind
· Statements by a person about their present state of mind are admissible for their truth.
· This includes emotions, present intentions (“I am going grocery shopping” – but not “I went grocery shopping” or “tonight, I will go grocery shopping”), motives
· Court will consider all the circumstances around when the statement was made to determine admissibility – if there are circumstances of suspicion to negate the reliability of the evidence it won’t be admitted.
· Who made the statement?
· Who heard the statement?
· Do we have reason to think the utterer was lying?
· Was the statement made in a “natural” fashion?
· We can infer some facts from a person’s state of mind (“I’m taking the dog for a walk”  I took the dog for a walk  makes it more likely I was walking in a certain area). But we can’t use one person’s state of mind to prove another person’s intentions or location or actions.
[bookmark: _Toc385539307]Excited utterances
· Statements made when a person is startled or excited are admissible for their truth if made while the person is experiencing the excitement caused by the event.
· Rule of thumb – does it have an exclamation point after it?
· If there’s a possibility that the person might have concocted the statement, then it won’t qualify. Their excited condition must have “dominated their mind” at the time of the utterance.
· Statement must be contemporaneous with excitement – recalling an excited utterance doesn’t count.
[bookmark: _Toc385539308]Present sense impressions
· Statements made by someone about something they’re perceiving at the time they’re perceiving it may be admissible for their truth.
· P+S say that this hasn’t been formally recognized in Canada.
[bookmark: _Toc385539309]Prior identifications
· An out-of-court identification can be admitted for its truth when a witness makes an in-court identification or testifies that they made an accurate identification in the past.
· This is an exception to the rule against prior consistent statements – the prior identification is admitted both for its truth and to bolster the credibility of the witness.
· The prior identification must have been done under reliable circumstances.
[bookmark: _Toc385539310]Admissions against interest
· Admissions by a person who is unavailable to testify may be admitted for their truth where the admission is against that person’s pecuniary or penal interests, and the person had personal knowledge of the facts admitted.
· Basis: we don’t have reason to lie when making statements that are contrary to our interests.
[bookmark: _Toc385539311]Pecuniary interest
· E.g. acknowledgement of debt owed or paid
· No threshold – an interest of any magnitude will suffice
· All matters involved in the statement are admissible (since they were all made in the same frame of mind) – so where there’s an admission against pecuniary interest we can use it to introduce collateral facts.
[bookmark: _Toc385539312]Penal interest
· Admissions against penal interest are more strictly controlled than those against pecuniary interest.
· Additional requirements:
· Person must have apprehended that they’d be vulnerable to penal sanction as the result of their admission
· That vulnerability can’t be remote
· The statement, as a whole, must be weighed against the defendant
· So unlike pecuniary interest, where the whole statement is admissible, if the statement against penal interest is more supportive of the declarant than harmful on the whole it’ll be excluded
· Court may look at other circumstantial factors when assessing admissibility:
· In what circumstances was the statement made?
· Who was the statement made to?
· What were the declarant’s circumstances – are they in jail, are they in a gang, etc.?
· Are there other circumstances connecting the declarant to the crime?

[bookmark: _Toc385539313]Dying declarations
· In homicide cases only, statements made by the deceased about the circumstances of their death can be admitted for their truth when the deceased was aware that their death was certain and imminent and the statement would have been admissible had they been able to testify.
· This is a really stupid exception.
[bookmark: _Toc385539314]Business records 
· This rule is found in statute and in common law.
[bookmark: _Toc385539315]Common law
· Records can be admissible for their truth where:
· They’re made contemporaneously with the matter being recorded
· By someone with personal knowledge of the matter
· Who is obliged to make the record 
· In the ordinary course of their duties
· And who doesn’t have a motive to misrepresent
· Common law exception applies to oral and written statements.
[bookmark: _Toc385539316]Statute
Canada Evidence Act
30(1). Where oral evidence in respect of a matter would be admissible in a legal proceeding, a record made in the usual and ordinary course of business that contains information in respect of that matter is admissible in evidence under this section in the legal proceeding on production of the record.
(2) Where a record made in the usual and ordinary course of business does not contain information in respect of a matter the occurrence or existence of which might reasonably be expected to be recorded in that record, the court may on production of the record admit the record for the purpose of establishing that fact and may draw the inference that the matter did not occur or exist.
Evidence inadmissible under this section
(10) Nothing in this section renders admissible in evidence in any legal proceeding
(a) such part of any record as is proved to be
(i) a record made in the course of an investigation or inquiry,
(ii) a record made in the course of obtaining or giving legal advice or in contemplation of a legal proceeding,
(iii) a record in respect of the production of which any privilege exists and is claimed, or
(iv) a record of or alluding to a statement made by a person who is not, or if he were living and of sound mind would not be, competent and compellable to disclose in the legal proceeding a matter disclosed in the record;
(b) any record the production of which would be contrary to public policy; or
(c) any transcript or recording of evidence taken in the course of another legal proceeding.
Definitions
(12) In this section,
“business” means any business, profession, trade, calling, manufacture or undertaking of any kind carried on in Canada or elsewhere whether for profit or otherwise, including any activity or operation carried on or performed in Canada or elsewhere by any government, by any department, branch, board, commission or agency of any government, by any court or other tribunal or by any other body or authority performing a function of government;
“copy”, in relation to any record, includes a print, whether enlarged or not, from a photographic film of the record, and “photographic film” includes a photographic plate, microphotographic film or photostatic negative;
“court” means the court, judge, arbitrator or person before whom a legal proceeding is held or taken;
“legal proceeding” means any civil or criminal proceeding or inquiry in which evidence is or may be given, and includes an arbitration;
“record” includes the whole or any part of any book, document, paper, card, tape or other thing on or in which information is written, recorded, stored or reproduced, and, except for the purposes of subsections (3) and (4), any copy or transcript admitted in evidence under this section pursuant to subsection (3) or (4).
· Materials produced by a business in the ordinary course of their business are admissible for their truth.
· “Business” is construed broadly – includes government agencies, corporations, etc.
· Materials produced outside of the ordinary course of business (e.g. police records, investigations) aren’t admissible here.
· Basis: businesses aren’t likely to lie when producing ordinary documents for their own use.
· This presumption can be defeated, in which case the materials won’t be sufficiently reliable to qualify.
· The business records exception is the only exception that allows double hearsay (something you heard from someone else who heard it from someone else).
· In general, this exception is sensitive to business realities – issues with multiple authorship of records, incorporation by reference, etc. are less important than the process by which the records were made.
[bookmark: _Toc385539317]The principled exception
· Evidence may be admissible for its truth when it is sufficiently necessary and reliable even if it doesn’t fit into a pigeonhole exception.
· Younger’s rule – R+N=1. The greater the necessity, the less reliable it has to be to get admitted (and vice versa).
· R+N has to be proved in voir dire to get OCS admitted
· Have to show that the evidence is sufficiently R+N to justify not being able to cross-examine about it
· The focus here is on the OCS, not the credibility of the witness – we can cross-examine the witness.
· One exception in Blackman – if the witness is exceptionally problematic (to the point where it’d be unduly prejudicial to even let them give the evidence), we can exclude the evidence as being unreliable.
[bookmark: _Toc385539318]Necessity
· Necessity means reasonable necessity – we strongly prefer oral evidence given in court, but it doesn’t have to be absolutely impossible (e.g. the witness is dead or incompetent) for hearsay to be admissible.
· Reasonable efforts must be made to get direct evidence from the witness.
· Factors:
· Is the witness truly unavailable?
· Dead, incompetent, can’t be located
· Is the evidence necessary to supplement testimony?
· Faulty memory
· Does the evidence provide information a witness won’t?
· Witness won’t provide evidence, withholding their evidence in court
· Would it be unduly expensive/inconvenient/time-consuming to prove the evidence otherwise?
· Convenience alone isn’t sufficient to make an OCS necessary
· How important is the evidence?
· Less important – we care less that it’s rock-solid
[bookmark: _Toc385539319]Reliability
· Khelawon – reliability consists of two components:
· Circumstantial guarantees of trustworthiness – do we have reasons to think that the statement is true?
· Presence of adequate substitutes – do we have ways to mitigate the disadvantage of not having the witness available for cross-examination?
· Only refers to threshold reliability – question of admissibility, not how useful the evidence is to the trier of fact.
· Factors (circumstantial guarantees/adequate substitutes):
· Nature of statement – is it documented or oral? Is the OCS likely to remain accurate over time, or will it get corrupted through transmission?
· Type of statement – is it “second-hand” hearsay? How far away are we from the source?
· Could the evidence have been tampered with?
· Did anyone have access to the evidence who could’ve tampered with it?
· Is the statement internally consistent? Does the evidence make sense?
· Are the contents are “fantastic”/complex?
· Does it describe the sort of statement that we wouldn’t worry about under other exceptions (e.g. current states of mind/physical condition)?
· Are the contents confirmed by other evidence?
· Was the person excited/surprised? 
· What were the circumstances of the statement? Can we trust that the statement was made in circumstances that make it reliable?
· Did the person have an incentive or motivation to lie?
· Was the person intoxicated?
· What was the nature of the relationship between the statement maker and the witness? Might they be lying or boasting?
· How short was the time period between the facts and the statement? Was it a long time ago?
· Who’s making the statement? Are they known to lie? Did they have reason to lie at the time of the statement?
· Where was the declarant? What was their relationship to the event they’re testifying about?
· Did the person know the statement would be made public?
· Could the utterer have known otherwise about the issues at stake? (e.g. jailhouse confessions – could they have “known” in a way that might be false?)
· Is the statement recorded? Can we see or hear the witness?
· Was the person under oath or did they face some penalty for lying when making the statement?
· Was cross-examination available at the time – e.g. statements made in another court?
· But keep the context in which the previous cross took place in mind – statements made in family court might not be useful in a criminal trial
· Is the witness here? Can we ask the witness about the hearsay statement? Does the evidence supplement or contradict the witness’ testimony?


[bookmark: _Toc385539320]EXAMINATION, DIRECT AND CROSS
[bookmark: _Toc385539321]Direct examination
· Examination in chief (direct examination) is the party’s opportunity to present their case – it is when the party examines their own witness to elicit information. 
· As above, the plaintiff cannot split their case – only unanticipated matters raised in cross-examination can be responded to in reply.
· Basic rule of direct examination: no leading questions are permitted unless:
· The matter is peripheral and uncontested (e.g. introducing the witness)
· The lawyer is asking the witness to identify something or someone
· The witness is a child or is mentally disabled, and the judge gives leave to ask leading questions
· The matter is complex or technical
· Questions in direct examination must be neutral and open-ended. You cannot suggest an answer or ask questions that presume facts that haven’t been testified about – the witness is testifying, not the lawyer.
· If you ask leading questions during direct examination:
· The other side can object, interrupting your examination
· If more severe, the jury can be directed to give answers to leading questions less weight
· In extreme cases, a new trial can be ordered
[bookmark: _Toc385539322]Forgetful witnesses and refreshing memory
· Since trials aren’t memory competitions, we allow witnesses to refresh their memory of events.
· Before trial, any evidence with a sufficiently reliable foundation (no memories recalled by hypnosis – Trochym) can be used to refresh a witness’ memory, even if that evidence isn’t admissible (Fliss).
· The witness can be cross-examined about what they did to refresh their memory
· Any issues with memory or the evidence used to refresh memory go to weight
· During trial, there are 3 possible scenarios with a forgetful witness, after refreshing their memory by showing them the documents in court:
· If they remember, then we’re good – it’s just regular evidence.
· Present recollection revived: where records are used to revive a witness’s memory in court (and the memory, not the record, is the source of the evidence), the rules for past recollection recorded don’t apply. Cross-examination of the witness proceeds as normal, and the record can be used in cross. The record isn’t admitted into evidence.
· If they still can’t remember, then the issue becomes whether the evidence used to refresh their memory falls under a hearsay exception and can be admitted.
· If they remember it differently, then the witness becomes hostile or adverse.
[bookmark: _Toc385539323]Past recollection recorded
· This rule is tantamount to a hearsay exception.
· When a witness can’t remember something, written documents or records may be introduced to assist them in testifying when:
· It’s necessary to refresh the witness’ memory (they can’t recall the information at all);
· The past recollection was recorded by the witness (or made in their presence) in a reliable fashion;
· The record was made when their memory was still sufficiently fresh and vivid to be accurate;
· And the witness can attest that the record accurately reflects their knowledge and recollection at the time it was made.
· Where possible, the original record should be used.
· Evidence introduced through past recollection recorded won’t become part of the evidentiary record unless adopted by the witness in court.
· It’ll get phone numbers, license plates, etc. admitted, but it’s fairly limited in scope.
· Generally, the witness should not simply read from the record unless necessary (e.g. the record is a transcribed conversation).
[bookmark: _Toc385539324]Hostile and adverse witnesses
· You cannot impeach your own witnesses – when you call them, you implicitly vouch for them.
· No introducing BCE against your own witnesses to discredit them.
· You can indirectly impeach your own witnesses by calling other witnesses who contradict them, or by suggesting that the trier of fact to prefer one testimony to another where there’s a valid basis for doing so.
· Even if a witness proves hostile or adverse, it’s still a discretionary decision by the judge to allow cross-examination of your own witness.
[bookmark: _Toc385539325]Hostile witnesses
· A hostile witness, at common law, is a witness who is hostile or antagonistic to the court process or the person who called them (i.e. has motive to harm them or help the other side).
· Hostility is determined by demeanour, attitude, and the substance of their evidence.
· The court must grant leave to declare a witness hostile.
· When a witness is declared hostile, the party who called them can cross-examine them at large (but cannot attack their character through BCE).
[bookmark: _Toc385539326]Adverse witnesses
· An adverse witness is a witness who is opposed in interest toward the person who called them. Practically, this means that they made a prior inconsistent statement.
· Per Figliola, this is a lower threshold than hostility.
· A witness is declared adverse through an application (in voir dire) under section 9(1) of the Canada Evidence Act or section 25(2) of the Alberta Evidence Act.
Canada Evidence Act
9(1). A party producing a witness shall not be allowed to impeach his credit by general evidence of bad character, but if the witness, in the opinion of the court, proves adverse, the party may contradict him by other evidence, or, by leave of the court, may prove that the witness made at other times a statement inconsistent with his present testimony, but before the last mentioned proof can be given the circumstances of the supposed statement, sufficient to designate the particular occasion, shall be mentioned to the witness, and he shall be asked whether or not he did make the statement.
(2). Where the party producing a witness alleges that the witness made at other times a statement in writing, reduced to writing, or recorded on audio tape or video tape or otherwise, inconsistent with the witness’ present testimony, the court may, without proof that the witness is adverse, grant leave to that party to cross-examine the witness as to the statement and the court may consider the cross-examination in determining whether in the opinion of the court the witness is adverse. [emphasis added]
Alberta Evidence Act
25(1). A party producing a witness shall not be allowed to impeach the witness’s credit by general evidence of bad character but the party may contradict the witness by other evidence.
(2). If the witness in the opinion of the judge or other person presiding proves adverse, the party producing the witness may by leave of the judge or other person presiding prove that the witness made at some other time a statement inconsistent with the witness’s present testimony.
(3). Before the proof referred to in subsection (2) is given, those circumstances of the inconsistent statement that are sufficient to designate the particular occasion shall be mentioned to the witness and the witness shall be asked whether the witness did make the statement.
· Procedure for an adverse witness:
· Their testimony must be inconsistent with a prior statement
· The witness must be told of the contradiction, and asked to confirm or deny the prior statement. If they accept it, then the prior statement is adopted as their evidence.
· If they deny the statement, the person who called them must prove that the prior statement was made (s. 9(2))
· Then the judge decides if they’re adverse
· A prior inconsistent statement used to prove a witness is adverse is not admissible unless it falls under a hearsay exception.
· Adverse witnesses can only be cross-examined about the inconsistent statement itself (Figliola).
· This excludes questioning about matters beyond the statement, motives to lie, etc.
· Some pre-Figliola jurisprudence has held that adversity and hostility are the same, and both lead to full cross.
[bookmark: _Toc385539327]The rule against oath-helping
· Evidence cannot be called for the sole purpose of bolstering a witness’ credibility (e.g. psychiatric testimony regarding credibility, polygraphs, reports that a witness seems trustworthy or their testimony is accurate). This applies in civil and criminal trials.
· Evidence that is material and probative, whose secondary purpose is to boost a witness’ credibility, is still admissible. This includes evidence tendered by experts to explain odd features of a witness’ testimony that aren’t apparent to a layperson (e.g. mental illness, how children respond to abuse) – evidence about credibility is distinct from evidence relevant to credibility.
· And GCE is still admissible for the accused if they want to raise it.
· Witnesses can never say whether they believe the statements of another witness.
· This prevents 3 kinds of prejudice:
· Prevents witnesses from supplanting trier of fact’s role in evaluating credibility.
· Prevents extended inquiry into a person’s credibility.
· Excludes evidence that looks more helpful than it actually is.
[bookmark: _Toc385539328]Prior consistent statements
· Proof of prior consistent statements (PCS) by a witness is prima facie inadmissible.
· Justification: it makes it look like there are more sources supporting the witness’ reliability – but repeating a statement doesn’t make it any truer, and admitting PCS would just encourage fabrication of evidence through repetition. It’d waste time to have to evaluate every PCS.
· This excludes the witness attesting to their PCS and other witnesses attesting to the witness’ PCS.
· A PCS is also hearsay if offered for its truth.
· PCS can be admitted where PV is increased and PE is diminished. Exceptions:
· Where a PCS is being tendered for reasons other than to support a witness’ testimony (e.g. to show that a person was suffering from delusions at the time)
· Where the evidence is necessary to rebut a prior inconsistent statement or correct a misconception (PCS used to buttress the witness’ current claim and provide context)
· To rebut allegations of recent fabrication – if a PCS was made before the alleged fabrication, then it can be used to prove that there was no fabrication.
· “Fabrication” doesn’t entail lying – it also includes alleged mistakes, or changing your story.
· Key issues: what’s the motive being alleged by the examiner for changing the story? And can the PCS rebut that allegation?
· The timing of the statement, and not its consistency, matters here. “Recent” only means that the alleged fabrication occurred after the PCS was made.
· A PCS used to rebut allegations of recent fabrication doesn’t strengthen the testimony, it only knocks the allegation out of play.
· Spontaneous statements to the police made on arrest, per ONCA in Edgar, can be admitted to show consistent denial from the time of arrest.
· Only valid law in ON, and of questionable PV anyway.
· The “narrative exception” – where prior statements are necessary to give cohesion to the story being told by the party, or there’s some relevance to the circumstances when the prior statement was made.
· Typically arises in sexual assault cases when there was a delay in reporting the crime.
· Only as much as is necessary can be admitted – this isn’t a backdoor to get otherwise excluded details admitted.
· This is generally limited to admitting that the PCS was made at some point in time – not its contents.
· When a PCS is admitted, the jury must be instructed only to use it for the admitted purpose, and not to increase the witness’ credibility (or for its hearsay purpose).


[bookmark: _Toc385539329]Cross-examination
· Cross-examination is the opposite of direct examination: leading questions are permissible, and the purpose is to undermine the credibility of the witness (rather than to establish facts).
· Any party who is adverse in interest to the person who called the witness can cross-examine that witness. Basic rule: if you didn’t call them, you can probably cross-examine them.
· Co-defendants in civil cases can cross witnesses called by other defendants.
· Courts may disallow cross-examination where it’s unfair.
· One instance in civil cases: “sweetheart cross-examinations.” A sweetheart cross occurs where the co-defendant parties are completely aligned in interest, and the cross can be used by the co-defendant to elicit information that the defendant couldn’t get in direct examination. Sweetheart cross-examinations are not permitted. But if there is any adversity between the co-defendants, it’s unlikely to be a sweetheart cross.
· In cross, we can inquire into any relevant matter. Credibility is always relevant in cross.
· Younger’s 9 areas for destructive cross:
· Testimonial capacity: attack witness’ ability to observe; remember; communicate; understand obligation to speak truthfully.
· Questions external to testimony: asking about bias/prejudice/interest/corruption; prior convictions; BCE; PIS; reputation.
[bookmark: _Toc385539330]Limitations on cross-examination
· The other rules of evidence apply: questions must be relevant, must be based on admissible evidence, can’t introduce BCE against an accused, PV must exceed PE, etc.
· Questions in cross can’t be insulting, irrelevant, or offensive.
· Questions (about credibility) in cross-examination must have a good faith basis to be permissible.
· You can’t knowingly assert a fact as true where it can’t reasonably be supported by the evidence (both in law and according to the Law Society Code of Conduct – no misleading the court (Rule 4.01(2)).
· Lyttle – a good faith basis requires some foundation in a reasonable inference, experience, or intuition.
· Where a factual predicate in the question is “manifestly tenuous and suspect,” the opposing party can ask the judge to determine if there’s a good faith basis for it in voir dire.
· Some questions are prohibited:
· “Why would the complainant lie?” – too prejudicial and speculative
· “Why didn’t you tell the police you are innocent?” – offends right to silence
· “You saw the Crown’s disclosure and are tailoring you answers to it, aren’t you?” – this is unconstitutional
· The Crown has higher burden to be fair than other parties – shouldn’t raise questions without good faith basis, no smuggling in BCE, no destroying the character of the accused.
[bookmark: _Toc385539331]The rule in Browne v Dunn
· Failure to cross-examine about a particular allegation means that you accept what the witness says, and you cannot later contradict it with further proof.
· So if you don’t contradict, you’re bound by the witness’ testimony.
· Justification: failure to cross is unfair because it deprives the witness (and the party who called them) of the chance to rebut a different story or answer a challenge against them.
· More important justification: we can’t test reliability and credibility outside of cross
· Today, the approach to the rule in practice generally uses a two-part test:
· Did you cross-examine the witness and try to impeach their story in an effective way, even if the exact point in issue wasn’t raised?
· Did the witness know they were going to be contradicted?
· In practice, this is more of a tactical requirement – you fail to cross at your own peril.
· Generally, we can recall witnesses if there’s a failure to cross.
[bookmark: _Toc385539332]Collateral facts rule
· Calling a witness (or evidence) to contradict another witness solely on the grounds of credibility is impermissible.
· Justification: while credibility is always relevant for witnesses, fully exploring credibility would lead to endless trials and waste time. It’s a policy-based rule that excludes useful information to favour expediency.
· This is still just an application of PV>PE.
· When are facts collateral?
· If it directly relates to a fact at issue, it’s never collateral – it pertains to more than credibility.
· If the evidence can be tied to some issue in the case other than credibility, it’s not collateral.
· If it only proves the witness is lying, or is the type of person who would lie, and it isn’t related to any other substantive purpose, it’s collateral.
· Exceptions to the collateral fact rule:
· Where the collateral fact shows corruption/bias/motive/prejudice/interest against a party or the system, it can be admitted.
· Previous convictions can be admitted if the witness denies them, discussed below.
· Proof of the witness’ reputation for truth telling in the community can be admitted at common law – just that the reputation exists, not the reasons for it.
· If there’s evidence (likely from an expert) regarding relevant mental or physical conditions that affect the weight of a witness’ testimony, that can be admitted (e.g. if they wear glasses, if they suffer hallucinations, etc.).
· Some have called for a more flexible test, which allows collateral facts to be admitted at the judge’s discretion where:
· The witness’ veracity is essential to the case
· The collateral fact is significant and would impact the witness’ veracity
· Proving the collateral fact won’t substantially divert the trial

[bookmark: _Toc385539333]Prior inconsistent statements
· Prior inconsistent statements (PIS) are OCS that can be used to impeach witnesses (making them look like they’re lying, or unreliable, or they can’t keep their story straight). A PIS is always probative regarding credibility.
· PIS can only be used to attack the credibility of a witness. If we want to use them as evidence they need to fall under a hearsay exception or be adopted by the witness in their testimony.
· Jury must be instructed to only use PIS for credibility, not substantive issues.
· The collateral fact rule still applies – the PIS must be relevant to more than just the witness’ credibility.
· Procedure for admitting PIS is set out in statute, and we use different rules for oral and written statements:
Alberta Evidence Act
22(1). A witness may be cross‑examined with regard to previous statements made by the witness in writing, or reduced to writing, and relative to the matter in question, without the writing being shown to the witness.
(2). If it is intended to contradict the witness by the writing,  the witness’s attention shall, before the contradictory proof is given, be called to those parts of the writing that are to be used for the purpose of contradicting the witness.
(3). The judge or other person presiding may, at any time during the trial or proceeding, require the production of the writing for  the judge’s or the other presiding person’s inspection, and may on production make any use of the writing for the purposes of the trial or proceedings that the judge or other presiding person thinks fit.
23(1). If a witness on cross‑examination with regard to a former statement made by the witness about the matter in question and inconsistent with the witness’s present testimony does not distinctly admit that the witness made the statement, proof may, subject to subsection (2), be given that the witness did in fact make that statement.
[bookmark: sec23subsec2](2). Before that proof is given, those circumstances of the alleged statement that are sufficient to designate the particular occasion shall be mentioned to the witness, and the witness shall be asked whether the witness did make the statement.
Canada Evidence Act
10(1). On any trial a witness may be cross-examined as to previous statements that the witness made in writing, or that have been reduced to writing, or recorded on audio tape or video tape or otherwise, relative to the subject-matter of the case, without the writing being shown to the witness or the witness being given the opportunity to listen to the audio tape or view the video tape or otherwise take cognizance of the statements, but, if it is intended to contradict the witness, the witness’ attention must, before the contradictory proof can be given, be called to those parts of the statement that are to be used for the purpose of so contradicting the witness, and the judge, at any time during the trial, may require the production of the writing or tape or other medium for inspection, and thereupon make such use of it for the purposes of the trial as the judge thinks fit.
11. Where a witness, on cross-examination as to a former statement made by him relative to the subject-matter of the case and inconsistent with his present testimony, does not distinctly admit that he did make the statement, proof may be given that he did in fact make it, but before that proof can be given the circumstances of the supposed statement, sufficient to designate the particular occasion, shall be mentioned to the witness, and he shall be asked whether or not he did make the statement.
· So for recorded statements, we need the statement (s. 10); for oral statements, we need a witness (s. 11).
· Unless it’s unfair, witnesses can be cross-examined without showing them the PIS.
· Procedure for impeaching witnesses with a PIS:
· The in-court testimony must be confirmed by the witness.
· The witness is then confronted with fact that they made a PIS.
· Then the contradiction is identified. The confrontation involves either introducing the recorded material, or describing the circumstances under which the oral statement was made (sufficient to identify the particular occasion – time, place, other people involved).
· Under s.10 (recorded material), only the part that contradicts the witness needs to be presented.
· The witness is then asked if they made the PIS. 3 outcomes:
· Witness accepts that they did. Cross proceeds normally, and PIS can’t be used for its truth, only for credibility (unless hearsay exception applies, e.g. admission).
· Witness adopts the PIS as their testimony. Cross proceeds normally, statement can be used for truth.
· Witness denies making the earlier statement.
· The statutory scheme is only really relevant where the witness denies making the PIS.
· Remember: PIS made by an accused or a party in a civil case are admissions, and can be used to prove substantive issues as well as credibility.
[bookmark: _Toc385539334]Prior convictions
Canada Evidence Act
12(1). A witness may be questioned as to whether the witness has been convicted of any offence, excluding any offence designated as a contravention under the Contraventions Act, but including such an offence where the conviction was entered after a trial on an indictment.
(1.1) If the witness either denies the fact or refuses to answer, the opposite party may prove the conviction.
Alberta Evidence Act
24(1). A witness may be asked whether the witness has been convicted of a crime and, on being so asked, if the witness either denies the fact or refuses to answer, the conviction may be proved.
· Any witness, including the accused, can be questioned about prior convictions.
· Proof requires proof of identity and a signed certificate specifying the substance (but not the circumstances) of the conviction.
· “Conviction” means convictions – not charges or discharges or disciplinary hearings.
· Cross about prior convictions under these sections goes to credibility, not substantive issues (prior convictions are BCE).
· Contrast with s. 666 of Criminal Code, which allows prior convictions to be used for any purpose when the accused raises GCE.
· If the Crown or a party in a civil gets a prior conviction admitted when presenting their own case, rather than through cross-examination, that conviction can be used to assess credibility alongside whatever it was adduced to prove.
· Corbett - judges have discretion to exclude any prior convictions where admission would prejudice the trial (PE>PV).
· Each prior conviction is considered (and can be excluded) independently.
· This applies in civil cases as well as criminal, though civil is less common.
· Corbett applications can be made any time after the Crown closes their case (typically immediately thereafter). 
· Underwood – it’s not fair to make the accused decide whether to testify before they know if their convictions are admissible.
· A Corbett application is only relevant where the accused/party wants to take the stand and testify. (This is pretty unfair – prior convictions are typically excluded unless they’re admitted as BCE, but become somehow admissible when the accused takes the stand.)
· A Corbett application is made in voir dire, where the defence is required to disclose evidence to provide context to the decision. (If the context changes and it would have a material impact on the decision, the exclusion can be revisited.)
· Factors for admissibility in a Corbett application:
· The nature of the prior conviction – does it reflect on honesty (perjury, theft, fraud, forgery)? Is it horrifying or stigmatic (child porn, bestiality)?
· Remoteness in time – the longer ago the conviction was, the less probative it is.
· Similarity – the more similar the prior conviction is to the present case, the more prejudicial it is.
· Remember that this is the opposite of SFE. The more similar it is here, the more likely it is that the jury will make a prohibited inference.
· Fairness – do we need to know if the accused is a liar? Did the accused make the case a “credibility contest” (meaning that the trier of fact has to compare the credibility/character of the accused against a Crown witness)?


[bookmark: _Toc385539335]OPINION AND EXPERT EVIDENCE
· General rule: witnesses may only give evidence of facts that they personally perceived, and may not give their opinion as to the meaning of those facts.
· Allowing witnesses to give opinions usurps the role of the trier of fact (to draw inferences from the facts and come to a conclusion).
· Witnesses aren’t in possession of all the evidence and aren’t well-placed to draw conclusions about what happened.
· And it’d be prejudicial to allow witnesses to give their opinion – wastes time and causes confusion as to what’s really at issue.
· There are 2 main exceptions:
· Non-expert opinions (lay witnesses)
· Expert opinions
[bookmark: _Toc385539336]Non-expert opinion evidence
· This rule applies where the witness has no special training or knowledge to base their opinion on.
· Issue here: the line between fact and opinion is blurry, and lots of “factual” descriptors are opinions (e.g. “fat”, “old”, “fast”, “happy”).
· Non-experts can give opinion evidence where it’s a reasonable way to provide factual information that couldn’t be effectively communicated otherwise (generally because it’s too complex or subtle to render without drawing an opinion-based conclusion).
· Requirements for non-expert opinions to be given:
· The witness’ conclusion must be based on personal perception.
· The opinion must be a reasonable way of communicating information to the trier of fact that the trier of fact needs.
· The subject must be within the general competence of most people – a person of ordinary experience should be able to come to the opinion.
· Competence is relative to the circumstances, and can go to weight if the opinion is admissible.
· The witness must be capable of giving the opinion.
· Admitting non-expert opinion evidence is a matter of judicial discretion.
· Descriptions of events are usually admitted.
· If the evidence can be presented to the court in a way that doesn’t require an opinion be drawn, an opinion is likely to be excluded.
[bookmark: _Toc385539337]Expert opinions
· Experts are the only type of witness called specifically to give opinion evidence. But expert opinions are presumptively inadmissible. Admissibility is determined on a case-by-case basis in voir dire.
· Justification: we need experts to testify about things we don’t have adequate knowledge of. But because we lack that knowledge, it’s difficult to critique experts or understand how to weigh their evidence, and experts pose a particularly high risk of usurping the role of the trier of fact in coming to a conclusion about evidence.
· Mohan: experts are often cloaked in “scientific mystique”
· There are 4 criteria for admissibility that must be satisfied on balance of probabilities (in all cases, civil, criminal, and administrative), as set out in Mohan:
· The expert evidence must be necessary – experts can only provide an opinion on a subject where an ordinary person wouldn’t be able to come to a correct understanding of the issue on their own. 
· Main circumstances: 
· It’s something that an ordinary person is unlikely to come to a correct conclusion about on their own; 
· The expert has knowledge or experience outside of what a jury has; 
· The evidence is technical or complex.
· This also includes consideration of adequate substitutes – can jury instructions render the expertise unnecessary, are there other ways to provide the information, etc.
· Experts cannot be called to prove domestic law. Foreign law must be proven.
· The expert evidence must be relevant to a material issue in the case.
· The expert must be qualified to give the opinion.
· Expertise means possessing knowledge and experience going beyond the trier of fact in the matter being testified to.
· Once this threshold is passed, concerns about expertise go to weight. There’s no requirement that the expert have stature in their field or anything.
· Experts are only capable of giving opinions on issues that they have expertise in. An expert’s qualifications determine their expertise, and the expert must be able to provide useful knowledge – a GP’s testimony may be insufficient when a cardiologist’s opinion is required.
· If an expert goes beyond the scope of their expertise (generally as defined in voir dire, or where their expertise is otherwise clear), their opinion is inadmissible.
· There must be no other exclusionary rules that exclude the evidence.
· Experts can’t provide BCE, relate hearsay, etc.
· Most importantly: expert evidence cannot be tendered for oath-helping purposes. There must be some independent value for the testimony other than bolstering the credibility of a witness. (As discussed above, evidence about credibility may be admitted, but evidence relevant to a particular determination of credibility may not.)
· The trial judge is a gatekeeper for expert evidence – even if the 4 criteria are met, if the prejudice of admitting the evidence outweighs its probative value, it can be excluded.
· PV: how cogent is the evidence in proving what it’s being adduced to prove, how important is the issue in the case, to what extent is the opinion based on proven facts (or is it just speculative), how believable is the evidence
· PE: takes time, diverts the trial, likelihood that the trier of fact will defer to the expert’s opinion, could lead to a contest of experts; also consider if cross-examination, instructions, etc. can mitigate PE
· Some jurisprudence holds that experts must be independent and impartial for their opinions to be admissible – otherwise they’re just hired guns. But generally independence and impartiality go to weight, not admissibility.
· Partiality based on being paid for their testimony isn’t problematic.
· Experts may be disqualified where their independence is completely undermined, usually due to a personal connection to a party or the case.
· Experts should attempt to explain their opinion in language understandable by the trier of fact, to avoid mistranslation of technical advice (and loss of accuracy/precision) by the judge.
[bookmark: _Toc385539338]The ultimate issue principle
· Witnesses (including experts) cannot usurp the role of the trier of fact in coming to conclusions about the ultimate issue in the case.
· Historically, this was a legal rule. Now, it’s just a guiding principle.
· This doesn’t mean that experts can’t testify about evidence related to the ultimate issue – just that we have to exercise more care in admitting expert evidence where it bears on a central issue in the case.
· Experts are not entitled to draw conclusions on behalf of the trier of fact – they can say that a victim showed all the signs of abuse, for example, but can’t conclude that they were abused.
[bookmark: _Toc385539339]Threshold reliability and novel science
· To be admissible, expert opinions must be based on a sufficiently reliable foundation to merit their inclusion. This means that the court must evaluate reliability before admission.
· As part of their gatekeeping function, courts must exclude “junk science.”
· To pass the threshold for reliability, there must be sufficient evidence to show that the evidence being tendered has some probative value.
· This is conditional, not absolute. We don’t need absolute proof or scientific certainty to admit evidence, it just has to be helpful.
· This is determined through a pragmatic balancing exercise:
· For scientific evidence:
· Has the theory been accepted by the expert’s peers/academic community?
· Has the theory been tested?
· Is the success rate of the theory sufficiently high?
· How accurate is the data used?
· Are there grounds (through experience or research) for thinking that the witness’ specialized knowledge is reliable?
· Is the expert’s field a recognized discipline or area of specialization (either inside or outside academia)?
· Is the evidence unduly difficult to explain? Can the expert’s reasoning process be explained?
· Would it take up too much time, or distract the trial, to admit the evidence?
· Generally, reliability is only an issue for novel or non-established techniques/theories.
· Novel science exists where there’s no established practice in courts for admitting evidence of that sort, or where an existing technique is being used for a new purpose. Additional requirements for admitting novel science:
· Reliability of evidence subject to “special scrutiny”
· The novel science must be strictly necessary/essential to come to a proper conclusion
· The closer the evidence prepared by novel science comes to the ultimate issue, the more carefully it must be scrutinized (higher threshold than other evidence)
[bookmark: _Toc385539340]Foundations for expert testimony
· Expert testimony is only admissible if it is based on a proper foundation, and where it provides primary facts.
· This includes providing general background information for the case.
· If the expert’s testimony only gives secondary facts (about witnesses/their expertise rather than material issues), or if it is purely speculative and unattached to any particular piece of evidence, it’s inadmissible.
· Expert testimony can be based on:
· Personal observations (diagnoses, etc.)
· Evidence provided by other witnesses in court (but they can’t relate hearsay)
· This makes the PV of the expert’s opinion conditional on the value given to the other evidence.
· Sometimes, out-of-court material gathered prior to trial (interviews, documents)
· Keeping in mind that this is often hearsay – the opinion may be permitted, but the material relied upon to arrive at it may not be. If the expert isn’t relying on the truth of the OCS, then their opinion has a stronger foundation.
· An opinion based mostly or entirely on inadmissible evidence may be excluded, or given no weight.
· The material giving rise to their expertise (education, research)
· Experts don’t have to prove their expertise, but it can be attacked in cross.
· This can’t be used to sneak evidence in that’d be otherwise excluded.
· Hypothetical questions (presenting the expert with a hypothetical factual scenario)
· Weight depends on the acceptance of the facts giving rise to the hypothetical scenario.
· High risk of PE: we have to be really sure that the expert is qualified to answer the hypo
· Generally, weak foundations for expert opinions go to weight, rather than admissibility.

[bookmark: _Toc385539341]PRIVILEGE
· Privilege is a policy choice, not a product of balancing PV and PE. Privileged material is usually probative – privilege inhibits truth-finding in the name of protecting societal interests.
· Privilege belongs to the person who benefits from it.
· There are 2 kinds of privilege: class and case-by-case.
· Beyond the categories here, there are no other class privileges (and no more will be created – R v National Post).
[bookmark: _Toc385539342]Legal advice (solicitor-client) privilege
· Legal advice privilege arises when:
· There is a confidential communication;
· Between a lawyer and a client;
· Remember – only lawyers are allowed to give legal advice.
· Made for the purpose of seeking, forming, or giving legal advice.
· “Communication” means any information created or made for the purpose of helping the lawyer understand what is going on in the case.
· Legal advice privilege is sacrosanct – it’s a principle of fundamental justice. Courts will always err on the side of finding lawyer-client communications privileged.
· Why have privilege? Access to justice (Smith v Jones) – clients must be able to speak freely with lawyers to get legal advice, and if there was a chance those communications could be disclosed it’d undermine the legal system. Without legal advice, we can’t exercise our rights.
· It applies to all cases – civil, criminal, administrative.
· Communications that are part of the lawyer-client relationship are presumed to be privileged (Maranda v Richer). Onus is on the person challenging the privilege to prove that the communication isn’t privileged (e.g. wasn’t seeking legal advice).
· Ordinary communications between a lawyer and client aren’t privileged. It must be for the purpose of seeking legal advice.
· If the communication wasn’t confidential, it’s not privileged.
· You cannot claim privilege to prevent disclosure of non-privileged materials (e.g. sending your tax forms to your lawyer to try to prevent disclosure to CRA in audit).
· Non-privileged material that “reveals” privileged information (through inference) can be covered under privilege.
· Main example: breakdowns of legal fees, which aren’t communication but can be used to infer what services were provided.
· Main issue for privilege: lawyers play many roles (e.g. directors, trustees, salaried employee), and when they’re not acting in their capacity as a lawyer there is not legal advice privilege.
· When there’s a dispute about whether a communication is privileged, the court will consider the capacity in which the lawyer was acting, the relationship between the parties, and the circumstances in which the communication was made to determine if privilege applies.
· Privilege is maintained when a court looks at the privileged material.
· If there’s uncertainty after that evaluation, the court will lean toward finding privilege.
· Legal advice privilege belongs to the client – the lawyer cannot waive it without their consent.
· Once established, legal advice privilege lasts for life. It persists after death and through mental incompetence as well.
· Exceptions: where a will is the disputed issue, determining the validity of a trust instrument when the settlor is deceased
· Legal advice privilege applies systemically – if a communication is privileged, it’s privileged everywhere no matter how useful it may be for other purposes.
[bookmark: _Toc385539343]Privilege vs confidentiality
· Confidentiality is an ethical obligation for lawyers (an obligation to keep everything in strict confidence), whereas privilege is a legal rule.
· A reasonable expectation of confidentiality is a necessary precondition for privilege; but not all confidential statements are privileged.
· Privilege can be maintained even where confidentiality isn’t perfect (e.g. if there’s a wiretap that discloses confidential material) so long as there’s a reasonable expectation of confidentiality.
· E.g. Uljee (NZ case): accused ran to lawyer’s house, and cops overhead him confessing through a window; court held that the communication was privileged.
· If no efforts are made to maintain confidentiality, there’s no privilege (e.g. if other people are in the room, if documents are left around).
· When privileged information is inadvertently disclosed, it doesn’t amount to a loss of privilege. Loss of confidentiality ≠ loss of privilege on its own.
· Using inadvertently disclosed confidential material violates the Law Society Code of Conduct – it’s sharp practice. Lawyers must advise opposing counsel where there is inadvertently disclosed material.
· If no efforts are made to retract the material or re-establish confidentiality, privilege may be deemed to be waived.
[bookmark: _Toc385539344]Common interest “privilege”
· For the purpose of legal advice privilege, confidentiality extends beyond the lawyer and client to include people the lawyer works with AND people who are common in (legal) interest with the client.
· You can share communications with people who are common in interest without breaching confidentiality.
· Important in commercial dealings with multiple parties.
· Where people who were common in interest with the client are no longer common in interest, they cannot use privilege against each other, but those parties can still claim confidentiality against the rest of the world.
· Parties who are common in interest do not have relative confidentiality against one another. Documents prepared by a lawyer for the parties aren’t confidential between them.
· This means that this isn’t really a privilege at all – there’s no confidentiality to ground it.
[bookmark: _Toc385539345]Exceptions to legal advice privilege
· Statutory waiver (either express or through necessary implication)
· Because the privilege is a PFJ, this is very hard to do. Must be clear intention to abolish the privilege.
· General rules of disclosure don’t apply to privileged material.
· Future crimes exception
· Where the client is attempting to use the lawyer to commit a fraud or crime—that is, using the lawyer to effect a crime or fraudulent transaction—privilege doesn’t exist.
· This depends on the client’s intention – the lawyer may be ignorant of the plan.
· This does not mean speaking with a lawyer about a (past) crime, or seeking advice about things that end up being illegal. Only using the lawyer to commit a (future) crime.
· Innocence at stake exception
· Established in McClure and Brown, but it has almost never been invoked.
· When one person becomes aware that another person has said something to a lawyer that can exonerate them from a crime, privilege can be waived.
· Test is complex – if this arises, check the book.
· Public safety exception
· Another rare exception, established in Smith v Jones.
· Where the privileged communication indicates that there is a clear and imminent risk of serious bodily harm or death to an identifiable person or group of persons, privilege can be waived to protect public safety.
[bookmark: _Toc385539346]Waiving privilege
· Only the holder of privilege can waive it, and they must do so deliberately (unless there’s an exception). Privilege should never be lost involuntarily.
· Clients can always intentionally waive their privilege (e.g. by disclosing the advice to a person who isn’t common in interest), so long as they are informed of what they are doing.
· If privileged material is inadvertently disclosed, it may lose privilege. (Keep in mind that inadvertently disclosed information can’t be used against the party under the Law Society Code of Conduct.)
· In AB, privilege will be maintained as long as efforts are made to recover the information.
· In ON, whether privilege is maintained depends on the equities of the situation.
· Privilege can be waived in some other circumstances without the client’s approval:
· Where it’d be unfair to maintain the privilege given something the client did (e.g. if a client is alleging professional negligence or attacking their lawyer, privilege can be waived for material needed by the lawyer to defend themself (e.g. the retainer, proof of acting in good faith))
· Where the legal advice given is a relevant area of dispute, privilege cannot be maintained (the “state of mind” waiver).
· A client can’t be forced or tricked into waiving privilege this way.
· Only really comes up when the giving of legal advice is relevant to the reason for taking an action (i.e. A sues B, and B says the only reason they did what they did was because of their lawyer’s advice).
· When a client attempts to waive privilege in a piecemeal fashion to further their own interest, the court can waive privilege on material needed to give context to/a fuller picture of the material that has already been disclosed (the “some means all” exception).
[bookmark: _Toc385539347]Litigation privilege
· Material produced for the dominant purpose of litigation (commenced or anticipated) is protected by litigation privilege (Blank).
· It only applies where there’s active litigation (or litigation in the near future). The possibility of litigation isn’t sufficient.
· “Dominant purpose” means that the primary reason the document was prepared was for (or the core purpose of the document is) litigation, with any other purposes being subordinate to that.
· This is interpreted strictly.
· There must also be some exercise of skill or industry in preparing the document – something must have been added to the information to bring it under the privilege. (Photocopying existing material for the litigation doesn’t qualify, but research does.)
· This privilege protects communications between lawyers/clients and third parties, like experts and witnesses, as well as materials prepared by a lawyer or client to advance litigation. Any time a third party is engaged by a lawyer or client, litigation privilege can arise.
· Litigation privilege can blur into legal advice privilege – solicitor-client privilege can protect communications from a third party where that party acts as an “agent” for the lawyer or client (e.g. hiring an expert to examine the client, acting as an intermediary for lawyer-client communications).
· Litigation privilege is weaker, but broader in scope, than legal advice privilege. It creates a “zone of privacy” for preparing for litigation.
· Litigation privilege doesn’t protect the lawyer-client relationship – it protects the adversarial system. If preliminary work could be held against you in litigation, people wouldn’t fully investigate their cases.
· Current trends in discovery favour disclosure over secrecy, and the scope of litigation privilege can be limited by statute and the rules of civil procedure (e.g. ability to withhold expert reports is curtailed now).
· Litigation privilege expires with the litigation in question. Per Blank, where there is closely related litigation (meaning litigation arising out the same cause of action between the same or related parties, or litigation that shares the same essential purpose and issues) that’s still ongoing when the litigation in question wraps up, litigation privilege may be extended.
· This does NOT extend to cases where the material prepared for completed litigation becomes useful at a later date for another case.
· Litigation privilege is waived when the evidence is used in litigation.
· Some (e.g. Doherty JA dissenting in Chrusz) have called for an exception to litigation privilege to get information before the courts, by balancing the harm caused by non-disclosure against the harm arising from disclosure (on a case-by-case basis). This hasn’t prevailed, though – the class privilege approach is how we consider litigation privilege.
[bookmark: _Toc385539348]Settlement privilege
· Statements made for the purpose of settlement, during the course of settlement negotiations, are privileged and cannot be used against the party making them. Settlement privilege creates a “zone of privacy” during settlements.
· This includes admissions, non-admission, the nature of the settlement deal, etc.
· Justification: we want to encourage settlement (which may include admitting things contrary to your interests in court), and if we allowed those statements to be used against their declarant settlements would never happen.
· Historically, this was the “without prejudice” rule – lawyers would sign letters “without prejudice” to indicate that they can’t be used against their client. Signing a letter “without prejudice” does not itself trigger settlement privilege, though it can signal that a settlement discussion is intended.
· To be protected by settlement privilege, the statement must be made in a bona fide attempt to settle a dispute (real or apprehended).
· This includes preliminary discussion before litigation, as well as during litigation. But litigation must be contemplated at the time of the discussion.
· Lawyers don’t need to be involved – it can just be between parties, so long as it’s bona fide.
· This applies in civil and criminal (plea bargains, conditional admissions, etc.) cases.
· Settlement privilege applies to both failed and successful negotiations.
· In multi-party suits (e.g. A is suing B and C, then settles with B), settlement privilege prevents disclosing B’s settlement information to C.
· To negate settlement privilege, the person seeking to have it negated must show it falls under an exception:
· Settlement privilege can be waived in extreme cases, where the statement isn’t going to be used against the declarant and won’t otherwise prejudice them (e.g. waiving privilege for negotiations between Crown and Karla Homolka to use against Bernardo).
· Where there’s an (unethical) threat or fraud, the attempt to reach settlement is not bona fide and privilege doesn’t apply.
· Threatening ongoing litigation isn’t sufficient – it has to be something more onerous or even illegal (e.g. threatening to release information to tank value of a company’s stock).
· Where it’s being used to conceal perjury or unlawful communications.
· Where it’s necessary to uncover the truth about some disputed aspect of the settlement:
· Different interpretations about what the settlement agreement actually means
· Intention behind settlement
· Where it’d be sufficiently unfair, in light of the policy aim of encouraging settlement, to keep the information secret.
· One example: risk of double recovery by a party in multi-party suits. If the plaintiff might recover more than they’re entitled to through multiple settlements, the privilege can be loosened.
[bookmark: _Toc385539349]Other class privileges
· Informant privilege: for informants who have provided information to the police, identifying information (including information that can be used to infer their identity) is privileged.
· This exists to protect informants from retribution. It’s not super important in cases, since the police’s material matters, not the tip that led them to investigate.
· While this applies to all types of proceedings (criminal, civil, administrative), only information given to the police for criminal purposes falls under this privilege.
· Marital communications privilege: communications made in the course of a marriage between a party and their spouse are privileged.
· This exists to protect trust and the integrity of marriages. It’s separate from spousal competence – the decision to waive it belongs to the witness.
· Communications made pre-marriage, or after divorce, aren’t protected. Marital privilege expires when one of the spouses dies.
Canada Evidence Act
4(3). No husband is compellable to disclose any communication made to him by his wife during their marriage, and no wife is compellable to disclose any communication made to her by her husband during their marriage.
Alberta Evidence Act
8. A spouse or an adult interdependent partner is not compellable to disclose any communication made to him or her by the other spouse or adult interdependent partner during the marriage or adult interdependent relationship.
· In sexual assault cases, records of a sexual nature (e.g. speaking to a therapist or rape crisis counselor) can be excluded under ss. 278.1-278.91.
· This isn’t technically a privilege, but it functions like one to keep those records out.
· Public interest immunity: the government can claim privilege for information used in its operation under the Canada Evidence Act.
· S. 38: information used for defence or national security purposes can be fully excluded when the Crown objects (full-scale privilege applies).
· S. 39: Cabinet confidences will be maintained for 20 years.
· Aim is to keep Cabinet communications from being used to challenge governmental decisions. Ministers need to be able to speak freely without repercussions or scrutiny.
· S. 37: general public interest immunity (a sort of catchall category). Material relating to a national interest may be privileged (or disclosed) after balancing the need for the disclosure of the information and the need to keep it secret.
[bookmark: _Toc385539350]Case-by-case privilege
· Communications falling outside of class privilege can be privileged on a case-by-case basis. They’re presumptively admissible, and the onus is on the person asserting the privilege to prove it.
· Case-by-case (or residual) privilege is identified using the Wigmore test:
· The communication must have been made in confidence;
· That confidence must be essential to the relationship between the parties;
· The relationship between the parties must be beneficial to society;
· And the injury to that relationship by disclosure must be greater than the benefit gained from disclosure.
· This is the major threshold – almost no relationship outside privileged classes is more important than giving the courts more information to come to better decisions.
· Case-by-case privilege is more likely to succeed in civil cases than criminal, since innocence is at stake in criminal cases.
· This privilege is more useful as a sort of checkstop to justify hesitation before probing into valuable relationships, particularly where the evidence could be obtained otherwise.
