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1. The Enforcement of Promises 

 

 Promise  an undertaking as to the future conduct of the party promising (promisor) with respect to 

whom the promise is given (promisee) 

 Promisor agrees to act, or refrain from acting in a certain way, to the advantage or for the benefit of 

the promise 

 A contract is an agreement or set of promises that is legally enforceable. 

 Promises are fundamental to the idea of contract 

 

A. Formality 

- common-law does not insist of formality 

- formality is good for evidence, caution, and channelling (make it a certain way, and it is 

enforceable) 

B. Intention 

- certain agreements are not valid even with intention, such as family circle and social agreements, 

and therefore intention is not required 

C. Reliance 

- promise is made in which one or both parties reasonably rely upon 

- again, this is not a criteria used by common-law courts 

D. Consideration 

 - consideration creates a benefit to the promisor or a detriment to the promisee  

- the agreement in which value is returned/exchanged for the promise 

- an exchange of promises, acts, or acts and promises 

 - as a result, each side receives something from the other 

- tests for consideration: 

- did the promisor obtain a benefit for his/her promise? and/or 

 - did the promisee incur a detriment at the promisor’s request 

  - don’t need both of the above, although they are frequently both there 

 

The Governors of Dalhousie College at Halifax v. The Estate of Arthur Boutilie [1934] S.C.R. 642 

 

Facts: The defendant promised to pay a sum of money to the plaintiff.  The defendant did not pay, and after 

his death, the plaintiff sued for the promised sum, accusing the defendant of giving consideration to 

his promise 

Issue: Did the defendant’s promise constitute consideration? 

Decision: The decision held that there was no consideration for the promise.  Plaintiff loses. 

Reason: For there to be consideration, there must be a benefit to the promisor (defendant in this case) or a 

detriment to the promisee (plaintiff above) at the request of the promisor.  It was held that because 

there was no benefit to the defendant, there was no consideration, and therefore no contract.  The 

promise of the sum of $5000 did not obligate the plaintiff to do anything that it was not already 

going to do, and therefore there was no detriment to the plaintiff.   

 

 

 

2.  Past Consideration 

- A detriment suffered by a contracting party at a time antecedent to the formation of a contract 

- Past consideration is for the most part not good consideration 

- Promise and act in exchange should be done contemporaneously 

 

- Not legally sufficient, in most cases, consideration to support a contract 

- If a promise is made following a bargain, it is not part of the contract, and not binding 

- Past consideration as potentially binding: 

- when the promise is implied/requested 

- when it is ratified by someone who has come of age since receiving the benefit (excluding 

consideration in the form of necessities) 
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- Past consideration is binding: 

- when minors ratify a past promise at time of coming of age 

- quantum meruit – you must pay the going rate when there is a reasonable expectation of being paid 

- the following three elements must be present 

- the act must have been done at the promisor’s request 

- the parties must have understood that the promisee would receive a benefit 

- payment must have been legally enforceable had it been promised in advance 

- Past consideration is not binding: 

- if a party to the contract is dead 

 

Eastwood v. Kenyon (1840) 11 Ad. & E. 438, 113 E. R. 482 (Q.B.) 

 

Facts: The plaintiff took over custody of a girl, and needed to borrow money to pay for her 

upbringing.  The girl promised to pay back the loan when she was of legal age.  When she 

married the defendant, he promised that he would pay back the plaintiff’s loan. 

Issue: Is the defendant’s promise consideration? 

Decision: The promise was void. 

Reason: Consideration was past-consideration, and there was no contract.  The benefit to the girl was 

voluntary on the part of the plaintiff.  The promise made by the defendant was void because 

there was no benefit to him. 

Note: In order for there to be consideration, there must be a benefit to the promisor or a detriment to 

the promisee.  Here there is no benefit to the promisor – the girl’s husband – as there is only a 

detriment to him.  As well, there is no detriment to the promisee. 

  

 In order for consideration to support a contract, it muse be given contemporaneously.  There 

must be an exchange of promises made, or a promise to make an exchange of promises.  

Consideration cannot be enforced on past benefits or detriments. 

 

 

 

Lampleigh v. Brathwait (1615), Hobart 105, 80 E.R. 255 (K.B.) 

 

Facts: The defendant promised the plaintiff 100 pounds if he tried his best to obtain the King’s 

pardon for a murder.  The plaintiff tried his best, but was unable to obtain the King’s pardon. 

Issue: Was there consideration? 

Decision: Held.  The defendant was ordered to pay 100 pounds to the plaintiff. 

Reason: The promise made was for the plaintiff to try his best to obtain a pardon, not a promise made to 

obtain a pardon, and therefore, because the plaintiff tried his best, he fulfilled his part of the 

contract.  

 

 

 

Thomas v. Thomas (1842) 2 Q.B. 851, 114 E.R. 330 

 

Facts: The deceased left a will and on the evening of his death said he wanted to make a further gift 

to his wife (the plaintiff), namely a house and its contents or $100.  This came to the executors’ 

knowledge, and they drafted an agreement reciting that the plaintiff could live in the house as 

long as she remained unmarried.  It also required her to pay 1 pound yearly toward the ground 

rent, and to keep the house in good shape.  The executor tried to eject the wife from the house. 

Issue:  Is there consideration in the agreement between the wife and the executors? 

Decision: Held, there was consideration in the agreement. 

Reason: There is consideration because in return for the 1 pound yearly of ground rent, payable to the 

executors, the wife was able to live in the house.  Further consideration is that the wife will 

keep the house in good repair. There are three elements of this consideration:  

 She changes her lifestyle 
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 She pays 1 pound a year to the executors 

 She keeps the house in good condition 

 

 

 

3. Forebearance 

 

- A compromise of a serious claim, if honestly made, could be valuable consideration at common law, 

whether or not the claim would have been successful if it had been tried in court 

- the prospective litigant can refrain from taking action in return for the promise of the intended 

defendant 

- an action already commenced can be settled by such an agreement 

- The relinquishment of a right or claim in exchange for valuable consideration (for example, I promise 

not to sue you for $100 000 and in return, you will give me $10 000) 

- Forebearance may not be made with the knowledge that it was unfounded and was an attempt to obtain 

something fraudulently 

- Using forebearance: 

- to pursue a good claim is adequate consideration 

- to pursue a bad claim may be valid consideration – provided that there is an honest belief that the 

claim is good 

- one cannot pursue a bad claim when there is no valid consideration (such as was the case in BDC v. 

Arkin) 

 

B.(D.C.) v. Arkin [1996] 8 W.W.R. 100 (Man. Q.B.); affirmed [1996] 10 W.W.R. 689 (Man. C.A.), leave 

to appeal to S.C.C. refused 

 

Facts: The plaintiff’s son stole from a Zellers store, and was caught.  Zellers hired a lawyer (Arkin) to 

send a letter to the plaintiff claiming that Zellers had a legal right to sue the parent unless the 

parent paid $225.  The parent paid that fee, and realized that she didn’t have to, and sued Zellers 

to recover. 

Issue: Does the claim put forward by the defendant (Zellers) constitute valid forbearance? 

Decision: Held, the plaintiff got her money back. 

Reason: Forbearance to sue is good consideration and monies paid in exchange for a promise not to sue is 

a valid and enforceable legal contract.  This statement is subject to the following: 

1. A promise is not binding if the sole consideration for it is a forbearance to enforce a 

claim which is invalid and which is either known by the party forbearing to be invalid or 

not believed by him to be valid. 

2. If the validity of the claim is doubtful, forbearance to enforce the promise can be good 

consideration. 

Here Zellers’ claim is invalid because there is no general rule that parents are liable for the torts of their 

children by virtue of their status as parents.  They would only be liable if they were by some way negligent 

or engaged in the tortious act. 

 

 

 

A. Pre-Existing Legal Duty 

- If someone has a legal duty to do something, and in exchange for a promise, the promisee agrees 

to, or performs, a public duty, there is no consideration. 

- Courts have found that there is valid consideration if the party performs something above the 

duty. 

 

B. Pre-Existing Legal Duty owed to a 3
rd

 Party 

- Where X has already promised to do something, there is good consideration if Y promises X 

something to do what X had already promised to do 

- A duty owed to a third party is valid consideration 
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- The promisee is at a detriment, and the promisor benefits by the obligation to conduct another 

duty 

 

Pao On v. Lau Yiu Long [1980] A.C. 614 (P.C.) 

 

Facts: Plaintiffs, the shareholders of Shing On, sold all their shares to the defendants, the majority 

shareholders in Fu Chip, a publicly traded company.  In return, the plaintiffs received 4.2 million 

shares of Fu Chip.  The contract between them said that the plaintiffs had to retain 2.5 million 

shares of Fu Chip for one year, and that the defendants would buy the 2.5 million shares back 

from the plaintiffs at $2.50 per share, regardless of an increase or decrease of the shares’ price.  

The main agreement between the parties was the share-sale agreement.  The first subsidiary 

agreement was the buy-back agreement of the 2.5 million shares at $2.50 per share. The plaintiffs 

did not feel that the first subsidiary agreement was fair because they would not be able to 

capitalize on any rise in the price of the Fu Chip shares over the course of the year.  The two 

parties agreed to an indemnity agreement that would replace the first agreement.  This agreement 

would allow the plaintiff to sell the shares for more than $2.50 if they were of that worth.  The 

minimum that the plaintiffs would sell the shares back to the defendants at remained at $2.50 per 

share. 

Issue: Is the second subsidiary agreement enforceable? 

Decision: Held, the second subsidiary agreement is enforceable. 

Reasons: An act done before the giving of a promise to make a payment or to confer some other benefit 

can sometimes be consideration for the promise.   

1. The act must have been done at the promisor’s request.   

2. The parties must have understood that the act was to be remunerated either by a 

payment or the conferment of some other benefit.   

3. Payment, or the conferment of a benefit, must have been legally enforceable had it 

been promised in advance. 

 The defendants pleaded that they were under economic duress when they made the second 

agreement.  It was found that there was no economic duress in the circumstances of the case. 

 The real consideration for the indemnity was the promise to perform, or the performance of, the 

plaintiffs’ pre-existing contractual obligations to Fu Chip.  The defendants, by giving the 

indemnity, then became contractually bound, with the plaintiffs with respect to their obligation to 

Fu Chip. 

 

 

C. Duty Owed to a Promisor 

- Promise to perform an existing contract is not valid consideration 

- Mere performance of an existing obligation is not valid consideration 

- Something new, or in addition to the previous consideration must be given as new consideration 

- Promisor must receive practical benefits with intent and something more than price change 

- Court is concerned with duress by threatening not to perform 
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Gilbert Steel Ltd. v. University Const. Ltd. (1976), 12 O.R. (2d) 19, 67 D.L.R. (3d) 606 (C.A.) 

 

Facts: There was a contract between the plaintiff and defendant that the plaintiff (Gilbert Steel) would 

provide the defendant (University Const.) with steel at the agreed price of $153 and $159 for two 

grades of steel so the defendant could complete a construction project.  One year and one month 

later, Gilbert Steel approached the defendant about a new contract for the same project, with an 

increase in price to $156 and $165 for the same steel.  A further increase was announced six 

months later to $166 and $178 for the steel.  There was an oral arrangement between the parties 

to the second revised price.  Gilbert Steel submitted to the defendant a written contract 

embodying the revised prices and new closes that had not been the subject of any discussions, but 

the contract was not signed by the University Const..  University Const. paid the original price, 

and Gilbert Steel is suing for the difference. 

Issue: Is the oral agreement between the two parties binding? 

Decision: Held, the agreement is not binding. 

Reason: Consideration for the oral agreement is not found in a mutual agreement to abandon the earlier 

written contract and assume the obligations under the new oral one. 

 If Gilbert Steel had promised to give something in return, say a reasonable price on steel for 

another building project, there would be consideration, however, they did not make such a 

commitment. 

 This is the current law in Canada. 

 

 

Williams v. Roffey Bros. & Nicholls (Contractors) Ltd. [1990] 1 All E.R. 512 (C.A.) 

 

Facts: The plaintiff, a sub-contractor was hired by the defendant, a contractor, to do some carpentry 

work on a building project for 20 000 pounds.  The sub-contractor encountered economic 

difficulties during work because the agreed to price was too low.  The contractors felt that the 

sub-contractor might not finish in time, and offered him a further 10 300 pounds.  The 

contractors made only one payment of 1 500 pounds, and the plaintiff finished 8 flats.  The 

contractors failed to make any more payments, and the sub-contractor stopped working. 

Issue: Was there consideration for the defendants’ promise to pay an additional price? 

Decision: Held, there was no consideration, therefore the promise was not binding.  The plaintiff would be 

paid for the work done in accordance to the second agreement, and part of what he had not 

received (further payments of 5 000 pounds altogether, of which he had received 1 500 already). 

Reason: A main contractor who agrees to low a price with a sub-contractor is acting contrary to his own 

interests.  Therefore, if more money is given in an additional agreement, that agreement does not 

fail for lack of consideration. 

If A has entered into a contract with B to do work for, or to supply goods or services to B, in 

return for payment by B and  

at some stage before A has completely performed his obligations under the contract, B has 

reason whether A will, or will be able to, complete his side of the bargain and 

B thereupon promises A an additional payment in return for A’s promise to perform his 

contractual obligations on time and 

as a result of giving his promise B obtains in practice a benefit, or obviates a disbenefit, and  

B’s promise is not given as a result of economic duress or fraud on the part of A, then 

the benefit to B is capable of being consideration for B’s promise, so that the promise will 

be legally binding. 

In this case, the promise was not given as a result of fraud or duress, so there is consideration 

 

 

 

4.  Formation of a Contract 

- Consideration is the test in Canada for a binding contract.  An agreement is required before one looks at 

consideration.  Here, we must look at offer and acceptance.  However, not all contracts require all of 

this, so caution is advised. 
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- The test for agreement is whether parties have indicated in the form of the reasonable person, their 

intention to contract and the terms of their contract 

- in order to figure out if there is an agreement, everything that occurs between the parties must be 

considered 

- what they have said, done, written  must establish a bargain or an agreement 

- To constitute an agreement, there must be an offer by one person to another and an acceptance of that 

offer by the person to whom it is made 

 - a mere statement of a person’s intention, or a declaration of his willingness to enter into negotiations 

is not an offer, and cannot be accepted. 

 

A. Offer and Invitation to Treat 

- Offer  the signification by one person to another of his willingness to enter into a contract 

with him on certain terms 

 - reveals an intention to be bound 

  - Invitation to Treat 

   - a statement indicating a general commercial intent 

   - a desire to make a contract with the party to whom the statement is made if a suitable 

arrangement can be reached 

   - designed to elicit an offer from the party to whom it is addressed 

- The main components of an offer are: 

- The statement of key terms  $, time, payment terms 

 Intent  what does the party intend?  What would a reasonable person conclude? (the main 

question is one of intention – whether a proposal is to be construed as an invitation to treat 

or as an offer which can be turned into a binding agreement by acceptance, and this depends 

on the language used and the circumstances of the particular case) 

- There are two schools of thought about when a contract is made in a store (both are valid): 

- Classical approach  display is invitation to treat, customer makes offer, and the 

shopkeeper accepts (Boots) 

- Modern approach  when the customer goes to purchase, that is the offer, and the 

storekeeper accepts when the money changes hands 

  - Offer vs. Invitation to Treat 

   - it is a question to be determined upon: 

    - language used, in light of circumstances in which it was used 

    - whether what is said is a mere quotation of price or an offer to sell 

 

 

Canadian Dyers Association Ltd. v. Burton (1920), 47 O.L.R. 259 (H.C.) 

 

Facts: There was ongoing correspondence for a year and a half between the plaintiffs and defendant 

regarding the purchase of the defendant’s property.  Following a number of letters, Burton, the 

property owner, wrote that he feels “that under present conditions that this is exceptionally low 

and if it were to any other party” he would “ask more.”  This final letter was treated by the 

plaintiff as an offer and accepted.  The plaintiff sent a cheque for $500, which was accepted four 

days later with a proposed closing date.  Two weeks later the cheque was returned by Burton’s 

lawyer with a message that expressed that there was no contract.  The plaintiffs are suing for  

Issue: Did the correspondence between the parties create a contract? 

Decision: Held, a contract has been made out upon the correspondence. 

Reason: There can be no contract of sale unless there can be found an offer to sell and an acceptance of 

the offer or an offer to purchase and an acceptance of that offer.  A mere quotation of price does 

not constitute an offer to sell to the person to whom the quotation is addressed.  However, in this 

case, there is far more than a mere quotation of price. There was a close date and an express price 

at which Burton was willing to sell to the P specifically. 
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B. Acceptance 

- An unequivicol “yes” 

 

Pharmaceutical Society of Great Britain v. Boots Cash Chemists (Southern) Ltd. [1953] 1 Q.B. 401, 

[1953] 1 All E.R. 482 (C.A.) 

 

Facts: The defendants, Boots, operated a self-serve pharmacy.  The pharmacist would authorize any 

purchase of any drugs at the check out counter.  Two customers purchased a bottle of medicine. 

Issue: Was the sale made with the presence of a pharmacist?  When is a sale completed in a shop? 

Decision: Held, the sale was made in the presence of a pharmacist. 

Reason: A contract is not completed in a shop until the shopkeeper accepts the offer to sell to the 

customer, having indicated the articles which he needs.  The mere fact that a customer picks up a 

bottle of medicine from the shelf does not amount to an acceptance of the offer. 

 The display of goods is an offer to treat.  When the customer brings the goods to the till, this is an 

offer to buy the goods.  The store can accept or reject this offer. 

 

 

 

R. v. Dawood [1976] 1 W.W.R. 262 (Alta. C.A.) 

 

Facts: The appellant, Ms. Dawood, was shopping and saw a blouse for $5.77.  She took a two-piece 

outfit, a blouse and jumper, which had a price tag on the blouse for $9.66, and replaced the 

blouse with one that was a single, and had a price tag of $5.77.  She went to the till, and paid 

$5.77 for the two-piece outfit.  The appellant was charged with theft, but contended that she had 

made an offer to the store, and the store accepted. 

Issue: Is Ms. Dawood guilty of shoplifting? 

Decision: Held, the appeal was allowed as Ms. Dawood was not guilty. 

Reasons: When Ms. Dawood took the jumper and blouse to the checkout counter, she was offering to 

purchase the same for the price of $5.77.  Once accepted by the cashier, a contract had been 

made. 

 

 
 

C. Advertisements or Offers? 

- According to the Boots view, a display of goods is a mere invitation to treat 

 

Carlill v. Carbolic Smoke Ball Co.[1893] 1 Q.B. 256 (C.A.) 

 

Facts: The defendants, Carbolic Smoke Ball Company ran an advertisement stating that their product 

would stop colds and the flu.  If people who used it three times daily for two weeks and 

contracted the two illnesses, Carbolic would pay them 100₤.  Ms. Carlill used the ball as 

instructed, and got the flu.  She felt that she was entitled to recover the 100₤. 

Issue: Was the advertisement in the newspaper an offer? 

Decision: Held, the advertisement was an offer. 

Reason: It cannot be said that the statement that 100₤ would be paid was intended to be a mere puff.  It 

was intended to be understood by the public as an offer which was to be acted upon. 

 Such advertisements are offers to negotiate – offers to receive offers.  If this is an offer to be 

bound, then it is a contract the moment the person fulfils the condition. 

 

 

D. Unilateral Contract: 

  - An offer in exchange for an act or conduct, in which only the offeror is obligated.  

  - The offeror makes the promise, there are no obligations on the part of the promisee unless he 

performs 
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  - There is no obligation to perform the act, but once the act is performed, there is acceptance, and 

a binding contract is made. 

 - In a bilateral contract, both parties are obligated to perform specific conditions of the contract. 

 - Performance of an act by the offeree amounts to acceptance 

 - The offeror can revoke at anytime prior to acceptance (which is performance) 

 - Carbolic represents a unilateral contract that only obligates one party 

 

Goldthorpe v. Logan [1943] O.W.N. 215 (C.A.) 

 

Facts: The defendant, Ms. Logan, advertised that she could remove hair permanently, and that it was 

guaranteed.  Ms. Goldthorpe, the plaintiff, had facial hair and the attempted removal by the 

defendant was not satisfactory.  The plaintiffs claim that the defendants were under contract to 

remove the hair safely and permanently.   

Issue: Was there a contract between the defendant and the plaintiff?  What is the result of a breach of 

such a contract? 

Decision: Held, there was a breach on the part of the defendant, and damages amount to $113.25, from the 

amount lost by paying for ineffective treatment, and further loss and damage. 

Reason: The vendor was seeking a purchaser.  In return for payment and submission to treatment, the 

defendant promised to remove hairs safely and permanently with a satisfactory result. 

 The offer was made to the public, and acceptance was made by the plaintiff through her conduct. 

 

 

Harvela Investments Ltd. v. Royal Trust Co. of Canada (C.I.) Ltd. [1986] A.C. 207 (H.L.) 

 

Facts: Royal Trust, the defendant, invited Harvela to make an offer to purchase shares in a company.  

They made an offer of $2,175,000, while a second company made an offer of $2,100,000 or 

$101,000 more than the highest offer.  The shares were initially given to the second company and 

Harvela brought the matter to court. 

Issue: Were the two companies invited to take part in a fixed bidding sale or in an auction sale? 

Decision: Held, this was a fixed bidding sale, and therefore the vendors were bound by Harvela’s offer. 

Reason: In an auction sale each bidder may adjust his bid by reference to rival bids.  In fixed bidding, 

such as this case, a bidder may not adjust his bid.  Any bidder who specifies less than his best 

price knowingly takes a risk of being outbid.  To constitute a fixed bidding sale all that was 

necessary was that the vendors should invite confidential offers and should undertake to accept 

the highest offer. 

 

 

 

 E. The Law of Tenders 

  - R. v. Ron Engineering changed the law of tenders, to what it is today: 

  - Invitation to tender  offer by owner for contract A 

   - Contractor’s tender submitted  acceptance of contract A and formation of contract A 

    - this could be different, depending on terms and conditions of the tender 

   - Owner’s acceptance  offer of contract B 

   Contract A forms a bilateral contract: The contractor is bound to not withdraw tender and to 

sign contract if offered.  The owner is bound to consider the tenders and award the work as 

outlined in the tendering documents. 

 - Contract A 

  - there arises at law rights an obligations of the parties consistent with the promotion of the 

integrity of the bidding system 

  - owner owes a general duty to treat all bidders fairly 

  - owner must either enter into contract B with a compliant bid 

   - need not enter into contract B at all though 

  - the submission of the tender 
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   - an accompanying deposit would be forfeited if the tender were withdrawn or the 

tenderer refused to proceed 

  - there is consideration for contract A 

   - in submitting the tender, the inviting party promises to consider the bids submitted fairly 

 

R. v. Ron Engineering & Construction (Eastern) Ltd. [1981] 1 S.C.R. 111 

 

Facts: The contractor, Ron, submitted a tender to the government to build, which was $632,000 lower 

than the next tender.  Tenders closed at 3:00 p.m., and at 4:12, Ron sent a telex noting that they 

had forgotten to add $750,000 to their sum.  The contractor stated that they were not withdrawing 

their offer (which would have cost them $150,000), rather that the government could not accept 

the tender. 

Issue: Was the contractor entitled to withdraw its tender and recover its deposit? 

Decision: Held, the contractor was not entitled to recover its deposit. 

Reason: The deposit was required in order to ensure the performance by the contractor of its obligations 

under contract “A.”  The deposit was recoverable by the contractor under certain conditions, 

none of which were met. 

Note: There are two contracts that are made here.  The first contract, “A,” sets out the rules for the 

second contract.  This contract is complete when the tender is submitted.  The principle term of 

contract A is the irrevocability of the bid and the corollary term is the obligation in both to enter 

into contract “B,” upon acceptance of the tender. 

 Contract A is a unilateral contract – a contract which results from an act made in response to an 

offer.  No obligation to do the act exists, and the obligation on the part of the offeror comes into 

being upon the performance of the invited act. 

 In the cases following Ron, they say that the court was wrong, and contract A is bilateral. 

 

 

M.J.B. Enterprises Ltd. v. Defence Construction (1951) Ltd. (1999), 170 D.L.R. (4
th

) 577 (S.C.C.) 

 

Facts: The respondent (Defence Construction), invited tenders for construction.  The appellant was the 

second lowest tenderer (MJB).  The respondent originally asked for a lump sum for the cost, even 

though the tenderers did not know what type of fill would be used at the site, and how much of 

each fill would have to be used.  The winning tenderer placed a note on their tender sheet that the 

price would be raised a certain amount if a different fill needed to be used.  The appellant, MJB 

did not do this.  Prior to trial, the two parties came to a partial settlement. 

Issue: Does the respondent’s inclusion of a “privilege clause” in the tender documents allow the 

respondent to disregard the lowest bid in favour of any other tender? 

Decision: Held, the record supports the appellant’s contention that it would have been awarded Contract 

“B” had the non-compliant lowest tender been disqualified. 

Reason: An invitation to tender can give rise to contractual obligations upon the submission of the bid. 

 The responded was not under an obligation to award contract B to the lowest compliant tender, 

however, it was under an obligation to award it to a compliant tender. 

   Contract A was breached by awarding the contract to a non-compliant bid.   

   - Owners are liable for breach of implied terms.  They are: 

     - Based on custom and usage in the industry. 

     - The legal incidents of a particular class or kind of contract. 

     - The presumed intentions of the parties necessary to give business efficacy to the 

contract. 

 

 

 

F. Communication of Offer 

- An offer must be properly communicated to the offeree in order to be a contract 

- There must be knowledge of the offer, which is being accepted 

- In a unilateral contract, acceptance is done when the offeree acts with intent to fulfill the offer 
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Williams v. Carwardine (1833), 4 B. & Ad. 621 (K.B.) 

 

Facts: Walter Carwardine was murdered.  Mrs. Carwardine published an advertising promising to pay 

20₤ to whoever would give information that would lead to a discovery of the murderer.  Mary 

Williams gave information leading to the arrest of her husband, who she witnessed murdering 

Walter.  Ms. Williams gave the information because she feared for her safety.  She claimed the 

prize, but Mrs. Carwardine would not give it to her. 

Issue: Could Ms. Williams claim the prize even though she was not seeking it? 

Decision: Held, the plaintiff, Ms. Williams, can claim the prize. 

Reason: This is a unilateral contract. There was an offer made by Mrs. Carwardine.  Ms. Williams 

fulfilled the condition on which the prize was to become payable, and was therefore able to 

recover it. 

 

 

  

R. v. Clarke (1927), 40 C.L.R. 227 (Aust. H.C.) 

 

Facts: The Crown offered a reward for information leading to the arrest of murderers.  Clarke, an 

accessory to the murders, was about to be tried, and therefore turned over information leading to 

the arrest of the murderers.  Clarke’s testimony was crucial in the conviction of the two 

murderers.  Clarke did not think of the reward until after an appeal by the murderers failed.   

Issue: Can Clarke claim the reward? 

Decision: Held, Clarke cannot claim the reward. 

Reason: When Clarke gave information, he had no thought whatsoever that a reward had been offered.  

He wanted protection against a false charge of murder. Clarke did not intend to enter into a 

contract at the time that he gave the information to the police. 

 

 

 

Simmons v. U.S. (1962), 308 F. 2d 160 (4th Cir) 

 

Facts: For the Beer Fishing Derby, a rock fish was placed in a lake with a pendant on it, marking it as 

the $25,000 fish.  Simmons, the plaintiff, caught the fish.  He knew that there was a contest, but 

he did not have the specific $25,000 fish on his mind when he went fishing.  He claimed the 

prize, and the government wanted to tax him on it, as he had a contractual obligation to receive it.  

Simmons argued that receiving the award was not a gift, and not a contractual obligation as he 

did not have knowledge of the reward when he caught the fish.   

Issue: Was the prize a gift? 

Decision: Held, the prize was not a gift. 

Reason: Since the sponsor of a contest was legally obligated to award prizes in accordance with their 

offer, the payment made was not a gift to the person. 

 So long as an outstanding offer is known, a person may accept it for a unilateral contract by 

rendering performance even if that person does so primarily for reasons unrelated to the offer. 

 

 

 

G. Acceptance 

- The signal by the offeree of his willingness to enter into a contract with the offeror on the terms 

offered to him by the offeror 

 - without acceptance, there is no contract 

- The response to the offer must be a clear indication that the offer has been accepted 

 - unconditional, clear and absolute acceptance 

- Can be orally or by conduct 

- Acceptance by conduct 
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 - affirmed when a reasonable man would believe that he has accepted or is in the act of 

accepting 

 - acceptance may be inferred by the offeree’s conduct 

  - it must be indicated that 

   - the act in question was performed with a view to acceptance of the offer (and not for 

some other reason) 

   - that it was intended to be acceptance of the offer in question 

 - if a person so conducts himself that a reasonable man would believe that he was assenting to 

the terms proposed by the other party, and that other party upon that belief enters into a 

contract with him, the man thus conducting himself would be equally bound as if he 

intended to agree to the other party’s terms, notwithstanding his real intention 

  - A statement which purports to be an acceptance of an offer but does not exactly correspond to 

such an offer may itself be treated as an offer susceptible to treatment by the original offeror 

   - counter offers invalidate the first offer 

  - Inquiries, or pure questions, do not invalidate offers 

  - If an offer stipulates a method of acceptance, it should be followed (Eliason v. Henshaw) 

  - Offeror must make it explicit if he only wants one method of acceptance 

   - acceptance need not be in writing unless expressly stipulated by the offeror 

  - Offeror can waive right to communicated acceptance 

  - Offeror cannot force a contract on anyone 

- Offeree must have performed an external act of acceptance for it to be considered valid 

- “Battle of the Forms” 

 - when terms and conditions of the of the offeror are different that the terms and conditions of 

the offeree 

  - three ways in which the battle can be won: 

   1. last shot wins 

    - last terms and conditions are not rejected by either party 

     2. first blow wins 

      - buyer accepting the seller’s offer ought not to be allowed to take advantage of 

the difference unless he draws it specifically to the attention of the seller 

     3. no shot wins 

      - harmonious terms and conditions 

 

Livingstone v. Evans [1925] 3 W.W.R. 453 (Alta. S.C.) 

 

Facts: Evans, the defendant, offered to sell Livingstone, the plaintiff, a parcel of land for $1800 with 

terms.  The plaintiff then wrote in return, offering $1600 cash.  The defendant wrote back, saying 

that the price could not be reduced.  The plaintiff accepted the offer.   

Issue: Was the defendant’s telegram stating that the price could not be reduced a rejection of the 

plaintiff’s counter-offer or a renewal of the original offer? 

Decision: Held, it was a renewal of the original offer. 

Reason: A making of a counter-offer is a rejection of the original offer. The statement made by the 

defendant that he could not reduce the price shows that he is still standing by his offer, and 

therefore, still open to accept it. 
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Butler Machine Tool Co. v. Ex-Cell-O Corp. [1979] 1 W.L.R. 401 (C.A.) 

 

Facts: On May 23, Butler, the sellers, tried to sell to the buyer Ex-Cell, a machine for ₤75,535 to be 

delivered 10 months later.  The seller would be allowed to change the price according to how 

much it was at time of delivery.  On June 5, the buyers wrote the sellers, stating that they order 

was being acceptance accordance with the original quotation.  On June 5, the sellers wrote back 

accepting.  When the machine was delivered, an invoice was sent claiming that the sellers were 

entitled to an additional ₤2,892.  The buyers refused to pay, and Butler sued and won at trial.  

This was the appeal. 

Issue: On what terms was the contract concluded? 

Decision: Held, the contract was concluded on the terms of the buyer.  Appeal allowed. 

Reason: The counter-offer kills the original offer.  The acceptance letter from Butler on June 5 was an 

acceptance of the counter-offer.  

 In most cases there is a contract when the last of the forms is sent and received without objection 

being taken to it.  The letter of June 5 shows that the contract was made on the buyers terms, not 

the sellers. 

 

 
 

Tywood Industries Ltd. v. St. Anne-Nackawic Pulp & Paper Co. Ltd. (1979), 100 D.L.R. (3d) 374 (Ont. 

H.C.) 

 

Facts: There was an agreement that was being made for St. Anne, the defendant, to deliver goods to 

Tywood, the plaintiff.  There was an agreement made according to 12 terms and conditions.  

However, following the agreement being made, a further terms and conditions, stating that if 

there was a dispute, it would be dealt with by arbitration.  The terms and conditions stated that 

they needed to be signed and returned.  The plaintiff never signed the papers.  The goods were 

delivered, but not paid for. 

Issue: Have the parties agreed on arbitration? 

Decision: Held? 

Reason: Terms cannot be added at the last minute after an agreement has been reached. 

 

 

Dawson v. Helicopter Exploration Co. [1955] S.C.R. 868 

 

Facts: Dawson, the appellant, staked claims in natural resources in British Columbia.  Helicopter 

Exploration Co., the respondent, wanted to finance Dawson in staking the claims for them, 

which, in turn, he would get 10%.  Helicopter wrote on March 5, stating that he would be going 

in subject to getting a pilot.  Dawson replied on April 12 that he would get a release from the 

army to come and stake the claim.  On June 7, the respondent wrote that he could not get a pilot, 

and therefore he would not be able to make the trip.  On August 1, the respondent went to the 

land, and looked at it on their own.  Dawson did not know about this until some time in 1932.  

Dawson feels that there is a contract between himself and Helicopter.  Helicopter contends that 

there was a unilateral contract. 

Issue: Is there a contract between Dawson and Helicopter, and if so, was there a breach? 

Decision: Held, there was a contract, and it was breached. 

Reason: In promising Dawson that the company would co-operate, Helicopter agreed that the company 

would not, by its own act, prevent the complementary performance by Dawson.   

 The letter of March 5 was an offer on the part of Helicopter made in response to Dawson’s 

request for a definite arrangement.  Dawson’s letter of April 12 is an acceptance of the offer. 

 A contract may contain within itself the elements of its own discharge, in the form of provisions, 

express or implied, for its determination in certain circumstances. 
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Felthouse and Bindley (1862), 11 C.B. (N.S.) 869 (Ex. Ch.) 

 

Facts: The defendant, Paul Felthouse had discussed with his nephew the purchase of a horse belonging 

to his nephew.  The uncle wanted to pay 30 Pounds, while the nephew wanted 30 guineas.  The 

uncle wrote a letter saying that if he had not heard back, then the horse was his for 30 Pounds and 

15 Shillings.  The nephew had an auction, run by the defendant, Bindley.  The nephew told the 

auctioneer not to sell the horse, as it had been sold to his uncle.  Bindley sold the horse.  The 

uncle brought an action against the auctioneer for the conversion of the horse.  At trial, the 

verdict found for the plaintiff. 

Issue: Was there a contract between the uncle and the nephew? 

Decision: Held, there was no contract between the uncle and nephew.  Appeal allowed. 

Reason: The uncle had no right to impose upon the nephew a sale of his horse unless he chose to comply 

with the conditions of writing to repudiate the offer. 

 You cannot impose a contract, there must be a positive acceptance. 

 

 

Saint John Tug Boat Co. v. Irving Refinery Ltd. [1964] S.C.R. 614 

 

Facts: The appellant operated a tugboat company, and had been employed by the respondent, an oil 

refinery, to help tug the oil tankers to the refinery.  On March 24, there were no arrangements 

made between the two companies as to the employment of the tugs.  The refinery continued to 

use the tugs.  The tug company sent a letter on March 27 stating that if more than two tugs were 

needed, they would be used at the tariff rate – an agreement was made on a third tug for this.  The 

tariff rate was $450 a day.  If there was another use for the boat, it was used, and the payments 

were deducted from the $450, minus 10% handling charge.  Irving refused to pay 10% as a result. 

Issue: Does the respondent’s course of conduct during the months in question constitute a continuing 

acceptance of the offers so as to give rise to a binding contract to pay for the “stand-by” services 

of the tug at the rate specified in the invoices? 

Decision: Held, damages to the appellant as being money due pursuant to a contract which was concluded 

by the respondent’s own acquiescence. 

Reason: The respondent must be taken to have known that the boat was being kept “standing by” for its 

use. Mere failure to disown responsibility to pay compensation for services rendered is not of 

itself always enough to bind the person who has had the benefit of those services. 

 Whatever a man’s real intention may be he so conducts himself that a reasonable man would 

believe that he was consenting to the terms proposed by the other party and that other party upon 

that belief enters into a contract with him, the man thus conducting himself would be equally 

bound as if he had intended to agree to the other party’s terms. 

 The test of such a contract is an objective one.  If A allows B to work for him under such 

circumstances that no reasonable man would suppose that B meant to do the work for nothing, A 

will be liable to pay for it.  The doing of the work is the offer, the permission to do it is the 

acceptance. 

   - Restitution 

   - Law may impose some obligation to pay in the context of unjust enrichment, when 

one party is unjustly enriched at the expense of the other 

 

 

 

Eliason v. Henshaw (1819), 4 Wheaton 225 (L. Ed.) 

 

Facts: The respondent, Henshaw (plaintiff) wanted to recover for the non-performance of an agreement 

to purchase flour at a stipulated price.  Feb. 10, the appellant sent a letter wanting to purchase 

flour, and to respond by writing “by return of wagon.”  The letter was not sent on the next 

wagon, and was sent from Mill Creek to Harper’s Ferry, and not to Georgetown as stipulated. 

Issue: Was there a contract? 

Decision: Held, there was no contract. 
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Reason: An offer of a bargain by one person to another, imposes no obligation upon the former, until it is 

accepted by the latter.  Until the terms of the agreement have received the assent of both parties, 

the negotiation is open, and imposes no obligation upon either. 

 The letter was supposed to be sent to Georgetown, but was sent to Harper’s Ferry instead.  An 

acceptance communicated at a place different from that pointed out by the plaintiffs, and forming 

a part of their proposal, imposed no obligation binding upon them. 

 

 

Carmichael v. Bank of Montreal [1972] 3 W.W.R. 175 (Man. Q.B.) 

 

Facts: Carmichael, the plaintiff, is looking to buy a house from the defendant.  The plaintiff had until 

6:00 p.m. on September 3 to accept the offer in writing.  The plaintiff tried to accept at first 

orally, and then by letter, although the bank manager was not at the bank when the oral 

acceptance came in, and the written acceptance came in which was at 6:15 p.m..  The Bank 

consequently sold the house to a third party, and Carmichael took action. 

Issue: Was there acceptance by 6:00 p.m.? 

Decision: Held, there was acceptance. 

Reason: To complete the chain of binding contract there must be the extension of an offer, its acceptance, 

and the communication of that acceptance to the offeror, in this case the Bank.  In this case, all 

three of the above were carried out. 

 An offer made in writing may be accepted by parole or in fact by the conduct of the parties.  The 

verbal communication of the acceptance of the counter-offer to a responsible person in the Bank 

was sufficient acceptance of the offer. 

 The offeror must make it possible for the offer to be accepted. 

 

 

 

H. Communication of Acceptance 

 
- Counter-offers invalidate the initial offer 

- Questions on clarification do not invalidate initial offer 

  - General rules of Acceptance 

   - if an offer stipulates a method of acceptance, it should be followed, but an equally effective 

method maybe used 

- if no particular method of acceptance is prescribed, the form of the communication will 

depend on the nature of the offer and the circumstances in which it is made 

   - an alternative method of acceptance may be adequate if offeree cannot carry out the 

specified terms of acceptance 

   - offeror should make themselves available if the offer is dependent on time 

   - offeror must be explicit if he only wants one method of acceptance 

   - silence by the offeree and failure to reject an offer cannot amount to acceptance 

  - It is unfair to bind an offeror to his offer until he is aware that the offer had been accepted 

  - If actual notification to the offeror of the acceptance is a requisite, there is no contract unless the 

acceptance is received 

  - Parties at a distance: 

   - Two rules: Communication Rule, Delivery Rule. 

    - Communication Rule – contract is made where acceptance is communicated (the 

standard rule for all contracts). 

    - Delivery Rule – contract is made when acceptance is delivered to the offeror (in the case 

of instantaneous communication, such as the telephone). 

  - The starting point should always be communication and then move to another rule. 

 - The Postal Rule 

  - Acceptance  upon posting (the post office is the agent), even if lost (see Household). 

   - Revocation  must be communicated, and therefore it is upon receipt (see Byrne). 

   - Terms  many implied terms exist, unless stipulated. 
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   - All must be communicated  the risk is on the offeror (but the offeror also dictates terms of 

acceptance). 

   - An offeror may waive the need for communicated acceptance. 

 

 

Brinkibon Ltd. v. Stahag Stahl Und Stahlwarenhandelsgesellschaft mbH [1983] 2 A.C. 34 (H.L.) 

 

Facts: There are two companies, one that is English, and one Austrian.  There was a contract drawn up 

through telephone conversations and telexes.  A telex dated May 3 was sent from Vienna to 

London, which was a counter-offer.  An acceptance was sent via telex on May 4 from London to 

Vienna. 

Issue: Where was the contract made?. 

Decision: Held, the contract was made in Vienna. 

Reason: A general rule is that a contract is formed when acceptance of an offer is communicated by the 

offeree to the offeror.  A contract is formed in the place where acceptanc is communicated to the 

offeror. Telephone and telex are instantaneous communication.  The contract is therefore 

completed when heard by the offeror, in Vienna. If the acceptance had been sent by post, or by 

telegram, then it would have been complete when put into the hands of the Post Office, in 

London. 

 

 

Household Fire & Carriage Accident Insurance Co. v. Grant (1879), 4 Ex. D. 216 (C.A.) 

 

Facts: On September 30, Grant, the defendant, handed to the agent of the plaintiff an application to buy 

shares in the plaintiff’s company.  The application stated that for 100 shares, ₤5 needed to be 

paid, with an additional 19 shillings per share to be paid within a year after receiving a letter of 

allotment (which was sent on October 20).  The defendant never received the letter of allotment.  

The defendant never paid the ₤5, and it was credited to his account.  The plaintiff’s company was 

liquidated, and on December 5 the liquidator applied for the sum sued for by the defendant.  The 

defendant declined to pay as he said he was not a shareholder.  At trial, a judgment was made in 

favour of the plaintiffs. 

Issue: Is there a binding contract? 

Decision: Held, the contract is binding.  Appeal dismissed. 

Reason: The minds of the two parties must be brought together by mutual communication.  The post 

office was an agent of both parties.  As soon as the letter of acceptance is delivered to the post 

office, the contract is made as complete and final and absolutely binding. 

 If one trusts the post office to a means of communication, and no answer to their offer is received 

and the matter is of importance, then that person can make inquiries of the person to whom the 

offer is addressed. 

 

 

Holwell Securities v. Hughes [1974] 1 W.L.R. 155 (C.A.) 

 

Facts: The plaintiffs sent a letter stating that they wished to purchase the property of the defendants.  

The defendants never received the letter. 

Issue: Did the plaintiffs purchase the property by posting a letter he never received? 

Decision: Held, the plaintiffs did not purchase the property. 

Reason: There had to be notice in writing.  Because the letter never reached the recipient, there was no 

notice, and therefore there was no contract. An offeree cannot accept a withdrawable offer after 

he has learned, by whatever means, that it has been withdrawn. 

 

 

 I. Termination of Offer 

- Notice of revocation need not be direct, if the offeree hears from a third party, that means 

revocation is good 
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  - An offer may be revoked at anytime before acceptance, provided that notice of revocation is 

communicated to the offeree in some way. 

  - However, a tender cannot be revoked. 

  - Also, once the act of acceptance has started in a unilateral contract, it cannot be revoked. 

  - An offer under seal is not revocable 

   - an option given for valuable consideration cannot be revoked 

 

Byrne v. Van Teinhoven (1880), 5 C.P.D. 344 

 

Facts: On Oct. 1, the defendants (Van Teinhoven) in England mailed an offer to the plaintiffs in New 

York to sell them 1000 boxes of tin plates at a fixed price.  The offer was received on Oct. 11.  

The plaintiffs (Byrne) accepted immediately by telegram and confirmed by letter sent on October 

15.  On Oct. 8, the defendant mailed a revocation of the offer, which was received on Oct. 20. 

Issue: Is there a contract? 

Decision: Held, there is a contract. 

Reason: There is no doubt that an offer can be withdrawn before it is accepted.  Where an offer is made 

and accepted by letters sent through the post, the contract is completed the moment the letter 

accepting the offer is posted. Although the revocation was sent on Oct. 8, it had not reached the 

plaintiffs until after they had accepted the offer, both by telegram and by post.  The revocation is 

not effective until Oct. 20. A complete contract binding on both parties was entered into on Oct. 

11, when the plaintiffs accepted the offer of Oct. 1, which they had no reason to suppose had 

been withdrawn. 

 

 

Dickinson v. Dodds (1876), 2 Ch. D. 463 (C.A.) 

 

Facts: Defendant Dodds offered to sell property and buildings to the defendant for ₤800 on June 10, and 

gave until 9:00 a.m. on June 12 to hear acceptance.  On afternoon of June 11, Dickinson, the 

plaintiff, heard that Dodds had offered the property or agreed to sell it to a third party.  On June 

12, Dickinson’s agent handed Dodds acceptance.  Dodds replied that it was too late, that he had 

already sold the property.  Dickinson brought an action against Dodds. 

Issue: Can an offer that is revoked be made into a binding contract by acceptance after the revocation? 

Decision: Held, it cannot. 

Reason: When a person to whom an offer is made knows that the property has been sold to someone else, 

it is too late for him to accept the offer.As soon as Dickinson heard from his agent that Dodds 

had agreed to sell the property to a third party, the offer was revoked. 

 

 

Baughman v. Rampart Resources Ltd. [1995] 6 W.W.R. 99 (B.C.C.A.) 

 

Facts: On March 20, 1986, the defendant Rampart offered shares to all its employees in an offer that 

expired in 1991.  Baughman, the plaintiff and employee of the defendant company, wrote on 

April 13, 1987 a letter accepting the offer to buy the shares.  A response came the same day from 

the defendant saying that the offer had expired on October 31, 1986. 

Issue: Can there be a revocation in a unilateral contract? 

Decision: Held, there cannot be a revocation in a unilateral contract. 

Reason: Unilateral contracts, such as this, are offers, usually to sell, which, because the optionee has 

given consideration, must be kept open by the optionor for the time specified. It is clear that, at 

all times until the offeree starts to perform the condition, there is no contract at all, but merely an 

offer which the offeror is free to revoke.  If the offeree accepts the offer, then there is a binding 

contract by which the usual rights and obligations of any bilateral contract come into operation. 
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Errington v. Errington and Woods [1952] 1 K.B. 290 (C.A.) 

 

Facts: In 1930, the plaintiff father bought a house for his son and daughter-in-law to live in 

(defendants).  He took the house in his own name and made himself responsible for the 

instalment payments on it.  However, he left his son and daughter-in-law to pay the payments of 

15 shillings a week.  He promised to transfer the house into their names upon retirement.  The 

father paid the additional payment of 10 shillings a week as they could not afford it.  The father 

passed away, and his widow is trying to eject them from the house.  

Issue: Can the widow eject them from the house? 

Decision: Held, the widow cannot eject them from the house. 

Reason: The father’s promise was a unilateral contract – a promise of the house in return for their act of 

paying the instalments.  It could not be revoked by him once the couple entered on performance 

of the act, but it would cease to bind him if they left it incomplete and unperformed, which they 

have not done. 

 

 

 

 J. Lapse 

- If a time for acceptance is specified, and the offeree has not accepted by the expiry of such time, the 

offer lapses 

- time expiry my be extended by implied terms of the parties 

  - otherwise, an offer must be accepted within a reasonable time or else it will be impliedly 

revoked by the offeror or rejected by the offeree. 

 - Two rules have evolved regarding the time an offer may remain open: 

  - implied term of offer  every offer has an implied time limit, which is based on the 

circumstances of the transaction (Barrick) 

 - implied rejection  allows you to look at the conduct of the offer – if the offeree has not 

accepted within a reasonable period of time, there is an implied intention of rejection. 

- Death of either the offeror or the offeree prior to the completion of the contract is a lapse 

 

 

Barrick v. Clark [1951] S.C.R. 177 

 

Facts: Appellants, Barrick, wanted to sell land to respondent, Clark.  On Oct. 30, Clark offered to 

purchase for $14,500, and asked for reply by telegram.  Barrick did not reply by telegram, but 

wrote on November 15 that he wanted $15,000.  Letter was received by Clark’s wife on 

November 20.  She informed Barrick that Clark was away, but requested that the deal be left 

open until he heard from Clark.  Clark wrote back on Dec. 10 that he would pay the $15,000, and 

cut a cheque for $2000.  A sale was made to a third party on Dec. 3.  The Saskatchewan Court of 

Appeal said that the offer had expired.  The appeal went to the Supreme Court. 

Issue: Has the offer expired? 

Decision: Held, the offer has expired.  Appeal allowed. 

Reason: What constitutes reasonable time depends upon the nature and character and the normal or usual 

course of business in negotiations leading to a sale, as well as the circumstances of the offer 

including the conduct of the parties in the course of negotiations. Barrick wanted to sell as fast as 

possible, and the deal to be closed immediately.  The offer had a time fuse that had expired. The 

letter asking that the offer be kept open does not enlarge this reasonable time if the offeror elects 

to not reply. 

 

 

Manchester Diocesan Council of Education v. Commercial and General Investments Ltd. [1970] 1 

W.L.R. 241 (Ch. D.) 

 

Facts: The plaintiff, the Manchester Council of Education, was selling a school.  The plaintiff asked for 

tenders.  The condition of the tender stipulated that the sale was subject to approval of the 
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purchase by the Minister of Education.  The defendant found out on Sept. 1 that it was the 

highest tender, and that the plaintiff had recommended the acceptance, and on Sept. 15, a letter 

was sent saying the same.  On Nov. 18, the Minister of Education approved the sale, and the 

defendant was notified on December 23.  The defendant company wrote back on Jan. 5, saying 

that they could not confirm that there was a binding contract. 

Issue: Is there a binding contract? 

Decision: Held, there was a contract on September 15. 

Reason: It has long been recognised that where an offer is made in terms which fix no time limit for 

acceptance, the offer must be accepted within a reasonable time to make a contract. Where the 

offeror insists in the terms of his offer that acceptance be in a particular manner, he is entitled 

that he not be bound unless acceptance is communicated in that specific manner.  However, if the 

offeror has prescribed a particular method of acceptance, but not in terms of insisting that only 

acceptance in that mode shall be binding, the acceptance communicated to the offeror by any 

other mode which is not less advantageous to him will conclude the contract. 

 

 

5. Formation of the Agreement – Certainty of Terms 

- In the absence of certainty and clarity, the courts will not: 

- declare a contract exists 

- recognize a particular obligation asserted to be part of a contract 

- Uncertainty in contracts arises most commonly from: 

- vagueness 

- incomplete 

- agreement to agree 

- Test of whether to simply ignore the phrase or strike down the contract is whether the term or terms in 

question relate to the essential aspects of the alleged contract 

 - the three P’s that are required to make a contract in land: 

- Price 

- Parties 

- Property 

- Where uncertainty is in the three P’s, the courts will most likely strike the contract down, whereas if the 

uncertainty lay elsewhere, then the court will ascertain the meaning. 

- When uncertainty exists, the courts use the objective test – would a reasonable person call this a 

contract? 

- look at if the terms are so vague that the court couldn’t even determine what is to be performed 

- standard set out in the contract 

- subjective decision words such as: unreasonably withheld, best efforts 

- terms that are vague may be given meaning 

 

R. v. CAE Industries Ltd. [1986] 1 F.C. 129 

 

Facts: Northwest Industries, a subsidiary of CAE Industries, entered into an agreement with Department 

of Defence on the lease of a Winnipeg hangar.  The Department of Defence guaranteed 40,000-

50,000 manhours per year at the Hangar between 1971 and 1976.  Further, the Department of 

Defence said that it would do its best to get 700,000 manhours for CAE.  In 1971 the workload at 

the maintenance base diminished, and the respondent (CAE) sued for breach of contract.   

Issue: Was the contract intended?  Is the contract vague and uncertain or incomplete? 

Decision: The contract was intended and is able to stand on its own feet. 

Reason: There was an intention to enter into a contract by both parties because the Government was 

anxious to find a buyer for the hangar and CAE wanted to secure employment at the hangar.  

Unless a contract is incomplete, the court will struggle against the difficulty ensuing from the 

vagueness of the contract, and will make every effort to find a meaning in the words actually 

used by the parties in deciding whether an enforceable contract exists. 
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A. Vagueness 

i. Meaningless Phrases 

 - meaningless terms may be ignored, and the contract will operate without them 

 - however, if the term is vital to the relationship of the parties, then it will terminate the 

contract 

 - the term “usual conditions of acceptance” will make a contract: 

  - valid if a usual set of conditions do exist 

  - void if there are several sets of usual conditions 

  - valid, and the term deemed meaningless if there is no set of usual conditions 

 

Nicolene Ltd. v. Simmonds [1953] 1 Q.B. 543 (C.A.) 

 

Facts: The plaintiffs ordered a certain quantity of reinforcing steel bars from the defendant at a fixed 

price.  The defendant agreed.  Two weeks later, they failed to make the deliveries under the 

contract.  The plaintiffs claimed damages for breach of contract. 

Issue: Was there a conclusive contract? 

Decision: Held, the contract was good. 

Reason: A clause which is meaningless can often be ignored, whilst still leaving the contract good.  A 

clause which has yet to be agreed may mean that there is no contract at all, because the parties 

have not agreed on the essential terms. In this case, there was nothing yet to be agreed.  There 

was nothing left to further negotiations.  All that happened was that the parties agreed that the 

usual conditions of acceptance apply.  That clause was so vague and uncertain as to be incapable 

of any precise meaning.  It is clearly severable from the rest of the contract and the contract 

should be held good and the clause ignored. 

 

 

  ii. Reasonableness 

   - Vague phrases can be interpreted in light of what is reasonable 

 

  iii. Resolution 

   - Ascertainable Test: If a third party cannot determine what was agreed to, the courts can step 

in and make a determination 

   - If an agreement is relied upon, the court will try and save it 

 

 

Hillas and Co. Ltd. v. Arcos Ltd. (1932), 40 Lloyd’s Rep. 307 (C.A.) 

 

Facts: Hillas entered into a contract to buy lumber from Arcos.  They entered into a contract for the 

purchase of 30,000 standards in 1930, with an option of entering into a contract for 100,000 

standards in 1931.  There was a problem with the option clause in terms of the discount given to 

Hillas, the quality of the timber, and the dates of delivery. 

Issue: Was the option clause a binding agreement? 

Decision: Held, the option clause was not an agreement. 

Reason: Considering the number of things left undetermined, kinds, sizes, and quantities of goods, times 

and ports and manner or shipment, as will be seen from the detailed terms in contracts which 

were agreed, but which had in this case to be determined by agreement after negotiation, the 

option clause was not an agreement, but an agreement to make an agreement, which is not an 

enforceable contract. 

 

 

Hillas and Co. Ltd. v. Arcos Ltd. (1932), 147 (L.T.) 503 (H.L.) 

 

Facts:  Same as above.  This is an appeal of case #39. 

Issue:  Was the option clause a binding agreement? 
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Decision: Appeal allowed.  The option clause is binding. 

Reason: There is no uncertainty involved in this option clause because, if differences eventually 

emerge between the parties, the standard of what is reasonable can, in the last resort, be 

applied by the law, which thus by ascertaining exact dates makes precise what the parties in 

the contract have deliberately left undefined. 

 

 

 

May and Butcher v. R. [1934] 2 K.B. 17 (H.L.) 

 

Facts: The suppliants entered into an agreement with the army for surplus tents from the Great War.  

The army confirmed the sale to them of the “old tentage which may become available” and 

payment was to be made on prices agreed upon from time to time.  Disputes were to be taken up 

in arbitration. 

Issue: Were the terms of the agreement enough to make a legally binding contract? 

Decision: Held, there was no contract. 

Reason: There was never a completed agreement between the parties.  It has long been a well recognized 

principle of contract law that an agreement between two parties to enter into an agreement in 

which some critical part of the contract matter is left undetermined is no contract at all. When 

prices to be fixed by parties fails, then there is no contract. 

 

 

 

Foley v. Classique Coaches Ltd. [1934] 2 K.B. 1 (C.A.) 

 

Facts: Sale of land was made to Classique by Foley on the terms that Classique use Foley’s gas station 

for their busses.  If any dispute were to arise on the subject matter, it were to go to arbitration.  

Classique found a better deal on gas, and wanted to change.  Foley set an injunction to prevent 

Classique from buying their gasoline elsewhere. 

Issue: Is the contract still binding? 

Decision: Appeal quashed.  Held, the contract is still binding. 

Reason: The parties obviously believed they had a contract and they acted for three years as if they had.  

They had an arbitration clause which relates to the subject matter of the agreement as to the 

supply of petrol, and it seems to me that this arbitration clause applies to any failure to agree as to 

the price. 

 

 

 

B. Incompleteness 

- If one of party, price, property is missing, and they are not ascertainable, the contract is void for 

uncertainty 

 

 

Courtney and Fairbairn Ltd. v. Tolaini Brothers (Hotels) Ltd. [1975] 1 All E.R. 716 (C.A.) 

 

Facts: The contractor (Courtney) had told the developer (Tolaini) that he could find funding for his 

hotel project.  He wanted to be the contractor for the building project though.  They had a written 

agreement that Tolaini would use Courtney if they could agree to a price.  The parties could not 

agree to a price. 

Issue: Is the price ascertainable from the agreement? 

Decision: Held, the price is not ascertainable. 

Reason: No agreement on the price or any method by which the price was to be calculated could be found.  

The price in a building contract is of fundamental importance.  It is so essential a term that there 

is no contract unless the price is agreed or there is an agreed method of ascertaining it, not 

dependent on the negotiations of the two parties themselves. 
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Sudbrook Trading Estate v. Eggleton [1983] 1 A.C. 444  (H.L.) 

 

Facts: The plaintiff entered into a lease with the owners for a number of years with a n option to renew.  

The renewal lease price would be through two valuers, one appointed by the plaintiff and one by 

the defendant.  The defendant, the owner of the building refused to appoint a valuer.  The 

landlord therefore prevented the mechanism stated in the contract from working.   

Issue: Is there an agreement? 

Decision: Held, there is an agreement. 

Reason: The parties intended that the lesee should pay a fair and reasonable price to be determined as at 

the date when he exercised the option.   

 In May v. Butcher it is found that the Sale of Goods Act says that when prices to be fixed by 

parties fails, then there is no contract.  However, this is not a sale of goods.  This case, however, 

only applies to leases. 

 

 

 

De Laval Co. v. Bloomfield [1938] O.R. 294, [1938] 3 D.L.R. 405 (C.A.) 

 

Facts: The defendant bought $400 worth of milking equipment from the defendant.  The plaintiff’s 

claim is for the sum of $200, being the amount of the first instalment alleged to be due by the 

defendant to the plaintiff under the contract made between the two. 

Issue: Is the contract void for lack of certainty? 

Decision: Held, the contract is valid. 

Reason: The omission of the particular mode or time of payment or even the price itself does not 

necessarily invalidate a contract of sale.  The parties intended to bind themselves by a contract of 

sale at the specified prices, leaving the mode of payment unexpressed, and to be determined by 

what was reasonable, or what should be agreed between them.  If the mode of payment had not 

been agreed on, the agreement of the sale would be binding and complete. 

 

 

 

C. Good Faith Negotiations 

- Relevant where the performance of an already existing contract is concerned 

- Innocent party can seek restitution if the other party does not negotiate in good faith 

 - must be fraud, duress, or misrepresentation on part of guilty party 

- Prevents landlord from taking unreasonable position 

 

 

Empress Towers Ltd. v. Bank of Nova Scotia [1991] 1 W.W.R. 537, 50 B.C.L.R. (2d) 156 (C.A.) 

 

Facts: The tenant, the Bank of Nova Scotia, entered into a lease at Empress Towers.  The lease had two 

renewal options for five years each.  The rent renewal was to be decided by both parties.  The 

bank tried to renew the lease, and gave proper notice.  They wanted to pay $5400 a month.  The 

landlord said, on the last day possible, that they would want $5400 a month plus $15000 down 

(which had been what the landlord reported to be what was stolen from him at the Bank of Nova 

Scotia when he was there during a robbery).  Since negotiations broke down, the landlord is 

suing to get possession of the premises. 

Issue: Were the negotiations in good faith? 

Decision: Held, the appellant (Empress Towers) did not negotiate in good faith and possession by the 

landlord is denied. 

Reason: If all that the parties say is that they will enter into a lease at a rental to be agreed, no enforceable 

lease obligation is created.  There may, however, be an obligation to negotiate. 
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Mannpar Enterprises Ltd. v. Canada (1997), 33 B.C.L.R. (3d) 203 (S.C.) 

 

Facts: The plaintiff was granted permit by Crown to extract gravel from Indian reserve.  A chance to 

renew option for five years was in contract.  The plaintiff wished to renew, the Crown (Dept. of 

Indian Affairs) was not willing to do so.  The plaintiff found that the Crown was repudiating their 

obligation to renew and elected to accept the repudiation and sue for damages. 

Issue: Was the Crown obligated to negotiate the renewal? 

Decision: Held, the Crown was not obligated to negotiate 

Reason: The renewal clause was a mere agreement to agree and therefore is void for uncertainty, and 

created no obligation on the Crown to negotiate in good faith. Absent some agreement between 

the parties that renewal rates were to be fair market value, there were no means of measuring 

good faith negotiations.  Since it was inappropriate for the court to insert an essential term simply 

because it appears reasonable or desirable, then it would be inappropriate also to imply a term 

requiring good faith negotiations to achieve the same results. 

 

 

D. Formalization 

i. formal agreement 

 -  overall principle here is intention 

- test is  whether the execution of the further contract is a condition or term of the bargain or 

whether it is a mere expression of the desire of the parties as to the manner in which the transaction 

already agreed to will go through 

 

Meyer v. Davies (1989), 45 B.L.R. 92 (B.C.S.C.) 

 

Facts: Plaintiff lawyer to buy defendant’s firm.  Defendant was also negotiating with another firm.  The 

defendant offered a price, and the plaintiff made a counter-offer.  The defendant accepted the 

counter-offer.  The plaintiff wanted to bring over a deposit, but the defendant said “don’t worry 

about it . . . we’ll do it when I get back [from vacation].”  The defendant then sold the firm to a 

third party. 

Issue: When does the contract become binding? 

Decision: Held, the contract became binding when the counter-offer was accepted and the defendant 

waived his right to accepting the deposit. 

Reason: The defendant’s words, “don’t worry about it . . .” amounted to a waiver of the stipulation that a 

deposit must be paid and the bargain was struck.  The defendant chose, for reasons only known to 

him at the time, to convey the erroneous impression to the other party that an agreement is in 

place. 

 

 

 

Knowlton Realty Ltd. v. Wyder [1972] 1 W.W.R. 713 (B.C.S.C) 

 

Facts: Wyder, the defendant, owned property in Vancouver, and was planning to build on the site.  

Knowlton called Wyder and asked if the plaintiff company could act to secure a lease of 

accommodation in the building.  There was a contract drawn up, “subject to execution of 

formal lease,” but it was not signed.  The plaintiff claimed a commission of $18,359.75, and 

said that they fulfilled all their obligations under the contract, and alternatively, quantum 

meruit. 

Issue: Was the defendant bound by contract to pay commission? 

Decision: Held, the event on which commission became payable never occurred. 

Reason: When “subject to execution of formal lease” is written on a contract, the documents are held 

to amount only to a conditional offer or conditional acceptance.  The proposal is subject to 

and is dependent upon a formal contract being prepared. 
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Review of Consideration 

- Percy owes me $100 by Saturday, and on Wednesday he comes to me and says that he will pay me $75.  

There is consideration here because I got the money earlier.  It doesn’t matter how much consideration 

- Percy owes me $100 by today, but offers me $10 and a horse.  There is consideration here, because I 

was offered something and I chose to accept it 

- Percy owes me $100 by today, but offers me $90 today, and I accept.  There is no good consideration 

here.  Part performance of a debt is not good consideration for a full debt. 

 

 

 

6. Pre-Existing Debt, Waiver and Promissory Estoppel 

A. Part Payment of Debt 

- Pinnel’s Case  if A owes B money, a promise by A to B to pay him the money or any smaller 

sum of the money, in return for a new promise by B to A is not good consideration 

- Good consideration is found when payment is early, at a different place, or something in 

addition to a smaller amount, such as a hawk, horse, or robe. 

 

 

Foakes v. Beer (1884), 9 App. Cas. 605 (H.L.) 

 

Facts: Foakes owed Beer £2,090.  Foakes paid everything off over the course of period instalments.  

Beer claimed interest. 

Issue: Is their agreement to pay over instalments legally enforceable? 

Decision: Held, the agreement is not legally enforceable. 

Reason: The payment of a lesser sum on the day in satisfaction of a greater, cannot be any satisfaction for 

the whole, because it appears to the judges, that by no possibility a lesser sum can be a 

satisfaction to the plaintiff for a greater sum.  Because there is no interest paid, then it is 

considered a lesser sum, and consideration must be given for the deferral in due date of payment. 

 

 

 

 

Re Selectmove Ltd. [1995] 2 All E.R. 521 (C.A.) 

 

Facts: Following failure to pay their taxes, Selectmove was required to deduct back-taxes from their 

payroll at £1000/month for 24 months, and forward the deductions to the Crown.  The company 

made payments, but not strictly according to the proposal set out by Selectmove (which had not 

been accepted by the Crown, but considered).  On October 9, 1991, the Crown demanded all 

£24,650 in arrears. 

Issue: Was there a legal duty by Selectmove to pay the taxes. 

Decision: Held, there was a legal duty. 

Reason: Even if there was an agreement between the Crown and Selectmove, it was void for want of 

consideration. 
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Foot v. Rawlings [1963] S.C.R. 197 

 

Facts: The appellant owed the respondent a large sum of money.  The parties made an agreement for the 

payment of the debt on the basis of a note: $300/month provided that it is paid on the 16
th
 of each 

month without fail, and interest lowered from 8% to 5%.  It was to be paid by post-dated 

cheques.  Half-way through, the appellant decided that he did not want to continue, and sued the 

respondent for the remainder. 

Issue: Was there good consideration in this agreement? 

Decision: Held, there was good consideration. 

Reason: The giving of several series of post-dated cheques constituted good consideration for the 

agreement by the respondent to forbear from taking action on the money owed so long as the 

appellant continued to deliver the cheques and the same were paid by the bank on presentation. 

So long as the appellant continued to perform his obligations under the agreement, the 

respondent’s right to sue on the money was suspended, consequently his action brought was 

premature and should have been dismissed on that ground. 

 

 

 

B. Judicature Act, R.S.A. 1980 c-J-1, s. 13(1) 

Part performance of an obligation either before or after a breach thereof shall be held to extinguish 

the obligation: 

(a) when expressly accepted by a creditor in satisfaction, or 

(b) when rendered pursuant to an agreement for that purpose though without any new 

consideration 

 

- This act was passed in reaction to the decision in Foakes v. Beer 

- part performance rendered pursuant to an agreement or part performance accepted in satisfaction 

are seen to be good consideration 

 - Percy owes me $100.  I agree if Percy pays me $30 on Friday, debt will be extinguished.  

On Friday, Percy brings me $30, but I change my mind 

   according to the statute, part performance must be rendered, therefore, I can still 

demand the full $100 

 - Percy owes me $100.  He sends me a cheque for $30 with “payment in full” written on the 

back.  I then sue him for the remaining $70. 

   I can, because under part (a) of the Act, I haven’t expressly accepted in  

   satisfaction 

- Part (a) is in effect when there is no agreement, while part (b) is in effect when there is a 

pursuant agreement 

 

 

C. Promissory Estoppel 

- If one party makes a representation as to present or past fact upon which the other party relies to 

his detriment, the party making the representation cannot afterwards go back on the 

representation and allege the true facts 

- Based on reliance 

- The promisor can go back on their promise with reasonable notice 

 - whereas with consideration, you cannot go back on a promise 

- How promissory estoppel works: 

 - parties must already be in a binding contract with consideration at the time that the estoppel 

is made 

  - the estoppel changes the legal relations between the parties 

 - one party indicates that they will not insist on strict legal rights (allow a lower rent, for 

example) 

  - the other party must rely on the change in the legal rights between the parties 
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 - the party did not insist on their legal rights goes back on their promise provided that they 

give reasonable notice. 

 

Central London Property Trust Ltd. v. High Trees House Ltd. [1947] 1 K.B. 130 

 

Facts: In 1937, by a lease, the plaintiffs, Central London, granted the defendants, High Trees, a tenancy 

for the term of 99 years for £2,500/month.  The block of flats was not full, and was emptying out 

because of the war.  In 1940, the defendants said that they could not continue to pay £2,500, and 

asked for a reduction to £1,250, which was affirmed by the plaintiffs.  In September 1945, the 

plaintiff wrote to the defendant, demanding full rent and arrears amounting to £7,916 for lost 

rent.  However, the plaintiffs sought £625, which was the difference of rent owed following the 

end of the war. 

Issue: Does the defendant have to pay full rent? 

Decision: Held, the defendant must pay full rent, but need not pay arrears. 

Reason: There are cases in which a promise was made which was intended to create legal relations, and 

which, to the knowledge of the person making the promise, was going to be acted on by the 

person to whom it was made, and which was in fact so acted on.  In such cases the courts have 

said that the promise must be honoured. Such a promise should be enforceable even though no 

consideration for it has been given by the promisee. An agreement for promissory estoppel can 

be revoked at any time, as long as there is reasonable notice. 

 

 

John Burrows Ltd. v. Subsurface Surveys Ltd. [1968] S.C.R. 607 

 

Facts: The defendant, Subsurface, purchased a business belonging to the plaintiff for a price in excess of 

$127,000, part of which was a promissory note of $42,000.  Over a period of a year and a half, 

the defendant was consistently more than 10 days in default with monthly payment, but not 

payment ever went more than 35 days without being paid.  The creditor accepted the late 

payments without protest, but following an argument, the plaintiff sued for the whole when the 

plaintiff was late for their next payment. 

Issue: Is this a case where the plaintiff can be estopped from going back on their actions? 

Decision: Held, the creditor’s action succeeds immediately, the plaintiff cannot be estopped. 

Reason: Estoppel cannot be invoked unless there is some evidence that one of the parties entered into a 

course of negotiation which had the effect of leading the other to suppose that the strict rights 

under the contract would not be enforced. 

 

 

D. & C. Builders v. Rees [1966] 2 Q.B. 617 (C.A.) 

 

Facts: The defendant, Rees, employed the plaintiffs to do work on the premises.  The plaintiffs charged 

£746 for the work, but the defendants refused to pay less than half of it.  The defendants were in 

trouble, and took the money, but wanted it all.  The defendant refused to give any more money 

(£182 was still owing), and demanded that “in completion of the account” be written on the 

receipt. 

Issue: Is the settlement binding on the creditor (plaintiff)? 

Decision: Held, the settlement is not binding. 

Reason: The creditor is barred from his rights only when it would be inequitable for him to insist on them.  

Where there has been a true accord, under which the creditor voluntarily agrees to accept a lesser 

sum in satisfaction, and the debtor acts on that accord by paying the lesser sum and the creditor 

accepts it, then it is inequitable for the creditor afterwards to insist on the balance.  But he is not 

bound unless there has been truly an accord between them.  In this case, it seems that there was 

no true accord.  The debtor’s wife held the creditor to ransom. 

Note: This would be different in Alberta because of the Judicature Act R.S.A. 2000, s. 13(1). 
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Saskatchewan River Bungalows Ltd. v. Maritime Life Assurance Co. (1994), 115 D.L.R. (4th) 478 

(S.C.C.) 

 

Facts: The respondent got a life insurance policy from the defendant company.  Maritime Life, the 

appellant, said that they would accept if the yearly premium had been paid by July 1 of each 

year.  Over the years, the respondent paid on time.  In 1981, SRB, the appellant, paid late, but it 

was allowed.  In 1984, they sent a cheque to Maritime for the $1316.  They received a letter 

back stating that they owed $1361, and then the respondent sent an additional $45.  The first 

cheque, however, was never received by Maritime.  Maritime sent a late payment offer to SRB 

in August 1984.  On November 28, 1984, Maritime wrote a letter advising that the premium 

remained unpaid, and that the policy was “technically out of force,” but could still be paid.  In 

February 1985, Maritime sent SRB a letter of lapse.  Unfortunately, SRB offices are closed in 

the winter, and the letters weren’t received until April 1985.  In July 1985, the respondent got 

sick, and died a month later.  

Issue: Was the life insurance company estopped from going back on their offer? 

Decision: Held, the life insurance company was not estopped. 

Reason: Waiver or promissory estoppel can be retracted if reasonable notice is given to the party in 

whose favour it operates.  The respondents were not aware of Maritime’s waiver until they 

received the November letter along with the lapse notice and late payment offer in April 1985.  

It follows that they did not rely on Maritime’s waiver.  In such circumstances, Maritime was not 

required to give any notice of its intention to lapse the policy.  The statement that “this policy 

has lapsed,” contained in the February lapse notice, took effect on its terms. 

 

 

 

International Knitwear Architects Inc. v. Kabob Investments Ltd. (1995), 17 B.C.L.R. (3d) 125 (C.A.) 

 

Facts: The plaintiff tenant was leasing from the defendant.  The plaintiff was having difficulties, and the 

landlord agreed to reduce the rent considerably.  After failure to pay, the landlord sued for arrears 

of the initial rent throughout the term of the lease and payment in full from the beginning of the 

next month (a week later). 

Issue: Is the defendant estopped from going back on his promise? 

Decision: Held, the defendant is not estopped, but must give reasonable notice. 

Reason: Where notice must be given to effect a purpose, the notice must be a reasonable time (in this 

case, notice on December 24 can be for Feb. 1, but not for Jan. 1).  In months prior to notice 

being given, the defendant cannot go back on their promise. 

 

 

W.J. Alan & Co. v. El Nasr Export & Import Co. [1972] 2 Q.B. 189 (C.A.) 

 

Facts: An international trade of Kenyan coffee (W.J. Alan) to an Egyptian company (El Nasr).  

Payment, as is customary, was to be by confirmed, irrevocable letter of credit.  The price of sale 

was in Kenyan Shillings, but the letter of credit was confirmed in English sterling.  The sellers 

shipped the first shipment in Sept. 1967, and all was good.  In Nov. 1967, the second shipment 

went out, but it was announced that sterling would be devalued but the Shilling was not.  The 

sellers (W.J. Alan) sued for an additional 165,530 Shillings. 

Issue: Do the buyers owe the sellers extra money? 

Decision: Held, the buyers do not owe the sellers extra money. 

Reason: The relevant transaction here is not one of instalments.  It is a once-for-all transaction.  Once the 

establishment of credit had been accepted by the sellers, the bank was committed, and was 

committed in accordance with the acceptance terms, and no other terms.  The sellers cannot 

escape from the consequences of the acceptance of the offered credit by any argument that their 

apparent acceptance involved merely a temporary acquiescence which they could revoke or 

abandon at will, or on giving notice.   
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Societe Italo-Belge Pour le Commerc et L’industrie S.A. v.  Palm and Vegetable Oils (Malaysia) Sbn Bhd; 

The Post Chaser [1982] 1 All E.R. 19 (Q.B.) 

 

Facts: The plaintiffs agreed to sell palm oil to the defendants, who in turn sold it to a sub-buyer.  The 

contract required a declaration to be made when the ship with the oil set sail.  The sellers sent it 

late.  The buyers originally said it was fine.  Then the sub-buyers said they no longer wanted it, 

so the buyers changed their minds, and said that it was not all right.  The sellers claimed 

damages. 

Issue: Did the buyers waive their right to reject the sellers’ tender of documents? 

Decision: Held, the buyers had the right to reject the sellers’ tender. 

Reason: The sellers presented documents on the same day as the buyers made their representation, and 

within two days reject the document.  Although it is plain that the sellers did actively rely on the 

buyers’ representation, and did conduct their affairs in reliance on it, by presenting the 

documents, it cannot be seen that anything would render it inequitable for the buyers thereafter to 

enforce their legal right to reject the documents.  In particular, having regard to the very short 

time which elapsed between the date of the representation and the date of the presentation of the 

documents on the one hand and the date of rejection on the other hand, it cannot be said that there 

was any reliance on the part of the sellers. 

 

 

E. Sword or Shield 

  - The traditional concept of estoppel is stopping or plugging something 

  - Estoppel is used as a shield when it is used to prevent someone from going back on a promise 

they’ve made in light of valid consideration 

   - they may be raised by way of a defence to an action brought on the original contract 

  - Estoppel is used as a sword as well 

 Percy sells me his car for $5000, delivered on Feb. 1.  On Feb. 1, I say I don’t need it right 

away.  On Feb. 6, Percy delivers the car, but I reject it because of late delivery 

- Percy can sue me for the price of the car and that I am estopped from going back on my 

change in delivery date 

 

 

Combe v. Combe [1951] 2 K.B. 215 (C.A.) 

 

Facts: Man and wife get divorced.  He promises to pay her £100/month in alimony.  Never pays.  She 

sues him for £675.  Before court, she finds out that £75 was barred by Limitation Act.  She sues 

then for £600. 

Issue: Can the wife sue the husband for breach of promise? 

Decision: Held, there was no consideration. 

Reason: The wife can only enforce the promise if there was consideration for it. The principle is that 

where one party has made to the other a promise or assurance which was intended to affect the 

legal relations between them and to be acted on accordingly, then, once the other party has 

taken him at his word and acted on it, the one who gave the promise cannot afterwards be 

allowed to revert to the previous legal relations as if no promise had been made.  However, 

there must be consideration for this promise. 

 

 

Petridis v. Shabinsky (1982), 132 D.L.R. (3d) 430 (Ont. H.C.) 

 

Facts: Plaintiff owned a restaurant in a shopping centre which was owned by the defendant.  The lease 

expired at the end of June, 1981, but there was an option to renew that had to be exercised by end 

of December, 1980.  In order to renew, the tenant had to give 6 months notice in writing.  

Towards the end of 1980, the plaintiff allegedly mentioned to the defendant the need to get 

together to work out a new lease.  The defendant said it would be worked on after the holidays.  
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Negotiations took place, but they were unable to agree on the rent and did not consider 

arbitration.  On June 2, the defendant gave notice to vacate, and on June 4, a new tenant was 

found.  The plaintiff is suing for an injunction and a declaration that the lease had been validly 

renewed.   

Issue: Was the lease validly renewed? 

Decision: Held, the lease had been validly renewed. 

Reason: A party has a right to rescind or repudiate upon the other party’s failure and if he exercises that 

right that is the end of the matter.  Bur he may by word or deed waive or suspend that right and if 

he does equity will sometimes not permit him or will control him in the strict enforcement of 

those suspended or waived rights. 

 In options to renew, the landlord may have no obligation other than to grant the renewal on a 

timely application.  If the application is out of time he may refuse it or he may waive the 

requirement.  Perhaps he may enter into negotiations without prejudice to his rights arising from 

the tenant’s default.  But here the landlord did not assert such rights. 

 

 

 

Robichaud c. Caisse Populaire de Pokemouche Ltee. (1990), 69 D.L.R. (4th) 589 (N.B.C.A.) 

 

Facts: Debt judgment made that Robichaud owed Royal Bank $3,787.  It was put over to Caisse, who 

said that they would pay it and remove their judgments against the plaintiff.  Robichaud said that 

he would give Caisse $1,000, and that would seal the deal.  The board of directors then refused to 

ratify its agreement with Robichaud.  The plaintiff, Robichaud, sued to compel Caisse to accept 

the $1,000 as agreed and to remove the judgment. 

Issue: Can estoppel be used here as grounds for an action? 

Decision: Held, estoppel can be used as a grounds for an action.  Caisse must respect the promise it made. 

Reason: If the principle of promissory estoppel could be invoked successfully as grounds of defence in an 

action by the Caisse against the plaintiff, then considering the relations between them, to refuse 

its application on the pretext that it is not invoked as grounds of defence is, in my opinion, 

untenable and contrary to the principles of equity on which the doctrine is based. 

 

 
 

 F. Important Elements of Promissory Estoppel 

  - There must be a contract in force with good consideration 

  - A waiver of strict legal rights by one of the parties (or an unequivicol representation that 

someone will not enforce a legal right) 

- There must be some form of reliance on the representation that makes it inequitable to go back 

on the promise 

- either a detriment to the promisee, an act on the promise, or a reliance on the promise 

  - The promisor can go through with the estoppel of the promise by giving reasonable notice at any 

time of doing so. 

 

G. Permanent Estoppel 

- in certain circumstances, promissory estoppel may be permanent, and one cannot go back on it, not 

even with reasonable notice 

- in cases of one-time purchases, such as in W.J. Alan and Post Chaser, there cannot be reasonable 

notice 

 

7. Intention to Create Legal Relations 

A. Intention 

- There are certain relationships where there is a presumption that agreements are not intended to 

create legal relations 

 - social arrangements 

 - close friends 
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   - family (husband and wife) 

 

 

Balfour v. Balfour [1919] 2 K.B. 571 (C.A.) 

 

Facts: The husband and wife lived together, but then husband moved away and promised £30/month 

allowance while he was gone.  He never paid.  She is suing him for money which she claimed 

due to her. 

Issue: Is the husband bound by his promise? 

Decision: Held, the husband is not bound. 

Reason: Nobody would suggest in ordinary circumstances that agreements between husband and wife 

result in what is known as a contract.  They are not contracts, and they are not contracts because 

the parties did not intend that they should be attended by legal consequences.  The common law 

does not regulate the form of agreements between spouses.  The consideration that really obtains 

for them is that natural love and affection which counts for so little in court. 

 

 

B. Presumption 

- Contracts between husband and wife, or between family members have the presumption of not 

having legal intention.   

 - to make a contract binding, there must be rebuttal of the presumption 

 - requires express evidence  

- In a commercial context, there is a presumption that a contract is legally intended. 

 - express language must be present to ensure it is not binding 

 

Rose and Frank Co. v. J.R. Crompton and Bros. Ltd. [1923] 2 K.B. 261 (C.A.) 

 

Facts: Rose and Frank sold J.R.’s paper in the United States.  Up until this problem, all agreements, 

although vague, were legally binding.  An agreement in 1913 read that the two parties had 

“intention to honourably pledge themselves with the fullest confidence based on past business 

with each other.”  The defendants refused to fulfill some of the plaintiffs’ orders for their 

products and terminated the agreement.   

Issue: Was there intention to create legal relations? 

Decision: Held, there was no intention to create legal relations. 

Reason: The particular clause in question shows a clear intention by the parties that the rest of their 

arrangement or agreement shall not affect their legal relations, or be enforceable in a court of 

law. If the parties do not intend legal agreement, either expressly or impliedly, then there is no 

reason to make the agreement binding. 

 

 

C. Contracts Under Seal 

- For a promise to be binding, you need either consideration or as an alternative, a seal 

 - it has become a trap for the unwary – it could lead someone to signing something without 

knowing what significance there is 

 

Royal Bank v. Kiska [1967] 2 O.R. 379 (C.A.) 

 

Facts: The plaintiff bank is bringing an action against Kiska based on a guarantee that had been signed 

by the defendant.  There was no seal on the document, but there were words in brackets that said 

seal: [seal]. 

Issue: Was there consideration? 

Decision: Held, there was consideration. 

Reason: The seal made the guarantee binding because it implied consideration. Laskin, J.A. in his dissent 

stated that he thought that there needed to actually be a seal, and [seal] was not good enough. 
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D. The Requirement of Writing 

- Consideration removed the formalities to make a contract 

 - In the Statute of Frauds, there are five types of contracts that are required in writing, or no action can 

be brought.  Three of these are important today.  If these contracts do not comply with the statute, 

they are not void, just unenforceable 

  - there are two functions of the Statute of Frauds – cautionary and evidentiary 

  - the contract does not to be complete, a note or memorandum are all right 

   - for sale of land, the memorandum must include parties, price, and property 

  - only the person being sued needed to have signed 

  - contracts required in writing today: 

1. special promises to answer for the debt, default, or miscarriage of another person 

(guarantee) 

2. contracts for the sale of land 

- unenforceable without memorandum 

3. all agreements to be performed over one year after the agreement is made are void unless in 

writing 

    - courts will only make this apply in cases where it is a necessity that the agreement lasts 

more than a year 

  - courts of equity developed a defence to the Statute of Frauds, which is part performance 

   - if a contract under the Statute of Frauds was unenforceable then the party who had, to the 

extent of the knowledge of the other party, acted to his detriment in carrying out his own 

obligations (or part of them), then he is entitled to (part) compensation as if the contract had 

existed 

  - Sale of Goods Act 

   - in Alberta, contracts for the sale of goods for $50 and more are subject to the statute if they 

are to be enforceable 

 

 

Deglman v. Guranty Trust Co. [1954] S.C.R. 725 

 

Facts: Deglman, the respondent, lived with his aunt.  She told him that if he was good to her, he would 

receive a house when she passed away, but the agreement was never written down.   

Issue: Will the respondent’s part performance enable the court to order specific performance of a 

contract relating to lands unenforceable at law by reason of s. 4 of the Statute of Frauds? 

Decision: Held, the respondent was not entitled to the house, but he was entitled to be paid for his acts. 

Reason: The respondent’s performance of the services were given gratuitously, but on the footing of a 

contractual relation.  Therefore, the court decided to use quantum meruit to decide this case. 

Deglman had to show that all the acts relied upon as part performance were unequivocally and in 

their own nature, referable to some such agreement as that which he alleged.  He was unable to 

do so.   

 

 

Thompson v. Guaranty Trust Co. [1974] S.C.R. 1023 

 

Facts: Dick and Gus lived together.  Dick owned the farm, and Gus was the unhired hand, and he lived 

there knowing that when Dick died, he would get the farm.  Gus did a lot of work on the farm, 

and often wanted to leave.  Dick always told him that he would get the farm if he stayed.  When 

Dick died, his will could not be found, and the notary public did not draw up the correct 

documents.  The appellant, as plaintiff, has sued for specific performance on an agreement 

alleged to have been entered into between him and the deceased. 

Issue: Did the appellant prove part performance? 

Decision: Held, the appellant proved part performance. 

Reason: Gus’s work was directed to the contract and that constituted not only part performance as equity 

requires, but complete performance.  It was quite clear that the deceased, more than anyone else, 
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realized and appreciated the nature and the quality of the appellant’s work.  Independent evidence 

was given that the deceased told his cousin in 1969, the year before his death, that but for Gus he, 

Dick, would be in the poorhouse. 

 

 

 

8.  Privity of Contract 

- Privity  being privy to a contract, or being a party to the contract 

- Only the parties to a contract can sue on the contract or be sued on the contract. 

- A third party beneficiary, the person identified and intended by the promisor and promisee to receive all 

or part of the benefit of the agreed upon performance, cannot sue on the contract. 

- If A and B enter into a contract, where B promises something to A and A’s widow, A’s widow has no 

action in the case of breach unless she is the executrix or administratrix of A’s will and estate. 

- A’s widow acts as an agent and representative for A 

- In the case of a shopping centre, it has been held that although the lease is between the landlord and 

tenant, there exists a community amongst all tenants, and therefore all tenants are privy to the contract 

 - thus, one tenant has action against another tenant for an injunction 

 

 

A. History of the Doctrine of Privity and Third Party Beneficiaries 

- Privity barred the third party beneficiary from taking action on a contract. 

- A “stranger to the consideration” cannot enforce the contract. 

 

 

Provender v. Wood (1630), Het. 30 

 

The father-in-law promised the to pay the son £20 marriage.  The son’s father tried to sue for non-

performance.  The court held that there was no contract nor action because the father was not privity to the 

contract. 

 

 

 

Tweddle v. Atkinson (1861), 1 B. & S. 393 (Q.B.) 

 

Facts: The plaintiff was the son of John Tweddle, deceased.  He married the daughter of William Guy.  

Before the marriage, the parents promised each other that Tweddle would pay £100 and Guy 

£200 to the married couple.  Neither Guy nor his executor paid the promised sum.  An action was 

brought by the son of the deceased against Tweddle for non-action. 

Issue: Is the plaintiff able to take action in this contract? 

Decision: Held, the plaintiff cannot sue. 

Reason: No stranger to the consideration can take advantage of a contract, although made for his benefit. 

Even though the contract was to benefit a third party, the third party couldn’t sue on the contract 

because he couldn’t be sued on the contract. 

 

 

 

B. Agency 

- A principal may contract with another party through an agent 

 - the principal, who employed the agent enter into the contract for him, can sue and be sued 

on the contract 

 - there is no contract between the agent and the other party 

- The conditions for an agency: 

 - the agent must act within the scope of his own authority 

 - an originally unauthorized act may be ratified by the principal if the agent had been 

authorized in advance 
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- When one party acts on behalf of a second party: 

   I give Percy $1.44 to get me a coffee at Java Jive.  Java Jive poisons the coffee, and I 

am injured.  I cannot sue because contract is between Percy and Java Jive. 

   - Percy has provided consideration, however, he is under my control and I am 

therefore a party, and Percy an agent on my behalf. 

    If Percy were to get me a chocolate milk when I asked for coffee, I can ratify this act by 

accepting and giving extra money if it cost more. 

    If Percy buys me a cup of coffee unasked, and I drink it, then I only have action in tort 

(Donoghue v. Stevenson). 

 

 

Dunlop Pneumatic Tyre v. Selfridge & Co. Ltd. [1915] A.C. 847 (H.L.) 

 

Facts: Dunlop sold tires at a cheap price to Dew.  The contract between Dew and Dunlop stated that the 

tires had to have a mark-up to a certain value when sold to customers, but could be sold at a 

cheaper price if they were going to be sold to a company that it turn would sell the tires to 

customers.  Dew sold the tires to Selfridge at the cheap price.  Selfridge in turn sold them without 

the mark-up to customers. 

Issue: Can Dunlop sue Selfridge in contract? 

Decision: Held, Dunlop cannot sue Selfridge. 

Reason: The contract was between Dunlop and Dew.  Selfridge was not party to the contract.  Court 

rejects Dew is acting as Dunlop’s agent. The tires, the property in which was transferred to 

Selfridge, were the property of Dew, not of Dunlop, for Dew under its agreement with Dunlop 

held these tires as the owner, not as the agent. Consideration must move from the promisee. 

 

 

 

C. Ways in Which a Third Party May Acquire a Benefit 

- Statue 

 - nowhere in Canada but New Brunswick, where there is a statute that negates privity 

 - insurance policies are governed by statutory exception (third parties are party to contracts of 

insurance) 

- When someone is acting in someone else’s shoes, such as Beswick, when the widow was acting 

on behalf of her deceased husband’s estate 

 

 

Beswick v. Beswick [1968] A.C. 58 (H.L.) 

 

Facts: The uncle sells a lorry to his nephew, and the nephew promised to pay for it by giving £6.50 a 

week to his uncle, and upon his death, his widow would get £5 a week until her death.  The uncle 

died, and the widow sued the nephew for non-performance. 

Issue: Can the widow sue?  Is she a party to the contract? 

Decision: Held, she can sue. 

Reason: The widow is very lucky here as she is the executrix of the will, and therefore can sue as a party 

of the estate, which was privity to the contract.  However, if she was not the executrix, she would 

not have been able to get the money. The respondent, the widow, has no right to sue in person, 

but she has a right as administratrix of her husband’s estate to require the appellant to perform his 

obligation under the agreement. 

 

 

  

D. Getting Around Privity – Trusts 

- Parent can give money to children through a trust  children are not parties to the contract because 

the contract is between the trustee and the parents.   
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- however, equity says that beneficiaries are owners of the trust in equitable title, and therefore are 

parties to the contract 

 - It is possible to permit the benefit of an exemption clause to a third party by the invocation fo the 

law of agency in appropriate circumstances 

 

 

New Zealand Shipping Co. Ltd. v. A.M. Satterthwaite & Co. Ltd. [1975] A.C. 154 (P.C.) 

 

Facts: An expensive drilling machine was received on board a ship of the carrier for transport pursuant 

to a bill of lading.  The owner/shipper of the drilling machine (A.M. Satterthwaite) hired a 

shipping company or carrier (Federal).  Federal contracted New Zealand to unload (stevedore) 

the ship at its port of destination.  In addition to this stevedoring, the stevedore generally acted as 

an agent for New Zealand and signed when things arrived.  The stevedores damaged the drilling 

machine.  The bill of lading between the shipper and the carrier had an exclusion clause, limiting 

the liability of the carrier for any damage.  A.M. sued New Zealand for damages as it was unable 

to sue Federal.  

Issue: Is New Zealand a party to the exclusion clause? 

Decision: Held, New Zealand is a party to the exclusion clause. 

Reason: There is consideration in this contract, even though they are already bound to unload the ship – a 

duty owed to a third party, which is good consideration (Pao On). In order for the stevedores to 

be counted in the exclusion clause, four conditions had to be met: 

 

1. Bill of lading makes it clear that stevedore protected by provisions limiting 

liability 

2. Bill of lading says that the carrier is acting as an agent for the stevedore 

company 

3. Carrier has the authority to act as an agent. 

4. Any difficulties about consideration moving from the stevedore were overcome 

 

Since all of the four were met, the stevedore company was included. 

 

 

 

E. Timeline of Exclusion Clause Cases Before London Drugs 

 

  1. Adler v. Dickson 

There was a ship called the Himalaya.  A woman fell between the ship and the dock.  Since her 

ticket did not allow her to sue the ship company (disclaimer on the ticket), she sued the employees 

of the ship.  She won.  Following this, companies started writing the perfect disclaimers (Himalaya 

clauses).  The workers were held liable because the employees were negligent and the contract only 

exempted the company from liability. 

 

2. New Zealand 

The stevedores were able to take advantage of the limitation clause because of strict agency. 

 

3. Greenwood Shopping Plaza 

Canadian Tire was a tenant, and the lease said that Canadian Tire would not be liable for any 

negligent fires.  Two employees were welding, and a fire started, burning down the whole plaza.  

The insurance company sued the employees, and the employees were held liable.  This followed the 

reasoning of Adler. 

 

 

F. Employment 

- Since London Drugs, an employee will be covered under an exclusion clause when: 

 1. The clause extends to the employees either expressly or impliedly 
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 2. The employees are performing the very services employed for in the contract 

 3. There is an offer by the company to get additional insurance 

 4. The company knows that the employees are doing the work 

 

 

London Drugs Ltd. v. Kuehne & Nagel International Ltd. [1992] 3 S.C.R. 299 

 

Facts: London Drugs was keeping a transformer in storage at Kuehne & Nagel.  The contract had an 

exclusion clause that said the “warehouseman’s liability on any one package is limited to $40 

unless the holder has declared in writing a valuation in excess of $40 and paid the additional 

charge specified to cover the warehouse liability.”  Two employees at Kuehne & Nagel were 

negligently moving the transformer, and caused $34,000 damage.  London Drugs could not sue 

Kuehne & Nagel because of the exclusion clause but did sue the employees. 

Issue: Can the employees claim a benefit of their employer’s contractual limitation of liability clause? 

Decision: Held, the employees can claim a benefit, and are covered in a limited scope. 

Reason: The court relaxed the law of privity to allow for a limited amount of exceptions involving 

limitation clauses where employees are mentioned. An exclusion clause will cover employees 

where: 

1. The clause extends to the employees either expressly or impliedly, and 

2. The employees are performing the very services employed for in the 

contract 

This exception will permit employees who qualify as third party beneficiaries to use their 

employer’s limitation of liability clauses as “shields” in actions brought against them when the 

damage they have caused was done in the course of their employment and while they were 

carrying out the very services for which the customer had contracted with their employer. 

 

 

 

Edgeworth Construction Ltd. v. N.D. Lea & Associates Ltd. (1993), 107 D.L.R. (4th) 169 (S.C.C.)  

 

Facts: Edgeworth Construction won the tender to build highway in B.C..  The engineering plans for the 

road were drawn up by N.D. Lea & Associates.  The tender was between Edgeworth and the 

highway department, and was for a total of $6.8 million.  Within the tender agreement there was 

an exclusion clause between the contractor and the province, stating that “any information 

provided is not guaranteed by the department.”  It ends up costing Edgeworth $40 million to 

build the road, and they only received $19.5 million from the government.  They could not sue 

the government for the rest, so they sued N.D. Lea, and its employees for the tort of 

misrepresentation. 

Issue: Is the engineering firm or the individual engineers liable even though they were not party to the 

contract? 

Decision: Held, the engineering firm is liable, but the engineers were not. 

Reason: The engineers’ work was incorporated n the tender package and therafter in the contract.  This 

establishes that the representations in the design became the representations of the province.  

However, this does not establish that when the representations became the representations of the 

province they ceased to be representations of the engineers.  The exclusion clause in the contract 

between Edgeworth and the province absolved the province from any liability for the plans.  It 

does not purport to protect the engineers against liability for their representations. The 

engineering firm could have taken measures to protect itself from the liability in question.  It 

could have placed a disclaimer of responsibility on the design documents.  Had the Engineering 

firm stamped the disclaimer on their drawings, they would not be liable. The engineers were not 

held liable because there was no reliance on their statements, just on the statements of the 

company. 
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 G. Subrogation 

 - A waiver that proclaims that the insurance company will not sue in the event of damage to a 

third party. 

 

 

Fraser River Pile & Dredge Ltd. v. Can-Dive Services Ltd (1997), 39 B.C.L.R. (3d) 187 (C.A.) 

 

Facts: A barge owned by Fraser River sank.  It was being leased by Can-Dive.  It was the obligation of 

the barge owner to insure the barge and get a waiver of subrogation (if the barge is to be 

damaged, the insurance company will not sue Can-Dive in the event of damages).  When the 

barge sank, the insurance company went after Can-Dive.  The contract here was between Fraser 

and the insurance company for the benefit of Can-Dive.  When the barge sank, Fraser and the 

insurance company renegotiated their contract, removing the subrogation clause. 

Issue: Can the insurance company sue Can-Dive? 

Decision: Held, the insurance company could not sue Can-Dive. 

Reason: Can-Dive seeks to use the third party term only as a shield, not as a sword.  The insurer was paid 

its premium by Fraser River.  It has received full consideration for its promise to indemnify in the 

event of a loss.  Having expressly agreed to waive subrogation, there is no realistic basis for its 

complaint that it is being deprived of its right to recover from the Can-Dive which it has paid to 

Fraser River. 

 

 

 

H. Timeline of Exclusion Clause Cases After London Drugs 

 

1. MAN v. B&W Diesel (Ont CA) 

The limitation clause did not include the employees nor did any of the conditions of London 

Drugs apply, but the employee was included. 

   

  2. Madison Developments v. Plan Electric (Ont CA) 

Subcontractor could not be sued, so the contractor sued the employees of the subcontractor, and 

was not successful because the exclusion clause extended to them.    

  

I. Privity and Contract Theory 

- Percy thinks that Beswick, if decided today, would be successful without the executrix avenue. 

 

9.  Contingent Agreements 

 

- Contingent agreements contain a condition precedent 

- Condition – a term in the contract which postpones the contract so it will not take effect unless or until a 

certain event or occurrence took place 

  Percy sells me his car subject to valuation by Dean Klar 

 - condition is Dean Klar’s valuation (he may or may not do it) 

- Promises vs. Conditions 

  Percy agrees to sell car to me on Apr. 1 

  - promise 

  - breach results in putting the innocent party in same position as if contract had been properly 

performed 

  Percy agrees to sell car to me subject to me getting a loan 

  - condition 

  - if there is no loan, then the contract is void, and there are no damages 

- Conditions precedent and subsequent 

- condition precedent is an act or event that must occur or exist before a duty to perform something 

arises 

- there isn’t a good contract until a certain event occurs 
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 - you don’t have an obligation, but you can enter into an obligation 

- the non-fulfillment of which will bring about the termination of the agreement 

- condition subsequent is a condition that, if it occurs, will bring something else to an end 

- operates within an existing contract 

- have an obligation, but could be relieved of that obligation 

 

A. The Parties’ Obligations 

i. Contract or no contract? 

 - performance of substantive obligations is not due from either party unless and until there 

occurs the event on which it is contingent 

  - however, in the interim, there may exist either a contract or merely an inchoate 

agreement, which does not have legal obligations 

   - the ultimate determinant is the objective intention of the parties 

 - older method of looking at condition precedent 

  - until the condition is fulfilled, there is no agreement (goes to obligation) 

 - newer method of looking at condition precedent (Turney v. Zhilka) 

  - the contract is good, but there is no duty to perform until the condition is fulfilled (goes 

to performance) 

 

ii. suspension and prevention of a contract 

   - there is no contract until the condition precedent is met 

    - a subjective condition precedent (Wiebe v. Bobsien) may prevent the creation of a 

contract 

      “subject to him selling house for a reasonable price” 

      - the reasonable price to him is a subjective price 

     A will sell B his house subject to B selling his old house 

    - if B fails to perform, then he will not be able to enforce the contract against A 

     - a party shall not take advantage of his own wrong, or of an event brought about by 

his own act or omission 

     - in fact, B may be liable for breach of contract 

   - reasonable steps must be taken by the parties to meet the condition precedent 

    - if these are taken, and the condition is not met, then the parties are released from 

obligation 

    - if these are not taken, or unreasonable steps are taken, then that party is in risk of breach 
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Weibe v. Bobsien [1985] 1 W.W.R. 644 (B.C.S.C.) 

 

Facts: Bobsien, the defendant, owned a house in Surrey.  He listed it for sale, and it was bought in June 

1984 by Wiebe on the condition that Wiebe could sell his house in Port Moody by August 18, 

1984.  Pending the sale of the Port Moody home, the seller retained the right to sell the Surrey 

house to another purchaser if one could be found.  In the event that the defendant received a bona 

fide offer from a third party, the plaintiff had 72 hours to remove the “condition precedent” from 

the interim agreement of June 1984 so that it was no longer subject of the plaintiff’s Port Moody 

home.  In July 1984, the defendant decided that he did not want to go through with the sale, and 

he informed the plaintiff that the interim agreement was cancelled.  The plaintiff did not accept 

the cancellation, and sold his home on August 18.  On that day he notified the defendant that the 

subject clause was removed.  The defendant refused to close. 

Issue: Is the interim agreement a binding agreement for the sale and purchase of the Surrey property? 

Decision: Held, the interim agreement is a binding agreement. 

Reason: The interim agreement contains a condition precedent.  The contract is good, but there is no duty 

to perform until the condition is fulfilled. Unless the condition precedent is subjective, it will go 

to performance.  And therefore, since there was a good contract, the defendant could not cancel 

the interim agreement. The seller is in breach of contract.  However, the problem here deals with 

uncertainty, because the interim agreement does not state what a reasonable price would be for 

the sale of the Port Moody home by the plaintiff. When the Port Moody home was sold, the 

defendant was then contractually bound to sell the Surrey property to the purchaser because the 

agreement was no longer in suspense.  Hence, the defendant had no legal right to cancel the 

contract in June. 

 

 

Weibe v. Bobsien [1986] 4 W.W.R. 270 (B.C.C.A.) 

 

Facts: Look above. At trial, the court found that there was a binding agreement, and held for the 

plaintiff.  The defendant appealed. 

Issue: Is the interim agreement a binding agreement for the sale and purchase of the Surrey property? 

Decision: Held, the interim agreement is a binding agreement. 

Reason: In his dissent, Lambert J.A. said that the interim agreement should not be binding because the 

condition precedent was very subjective.  The buyer had to make a reasonable effort to sell his 

Port Moody house at a reasonable price.  The reasonable price would be very subjective. If a 

condition precedent is subjective, it risks destruction of the contract.  In this dissent, it is assumed 

that if Weibe had been unreasonable in selling his house, Bobsien could have sued for damages. 

 

 

 

  iii. reciprocal subsidiary obligations 

 - while the primary obligations of the party are expressed in the agreement, those that 

constrain the parties’ conduct from the outset are usually implicit – these obligations are the 

subsidiary obligations 

  - neither party should do anything contrary to the primary obligations 

 - in Weibe v. Bobsien, the seller could not sell his house to someone else without giving 72 

hours notice and the buyer had to take reasonable steps to sell the Port Moody residence 

  - these were the subsidiary obligations on both sides of the contract 

 - in Dynamic Transport v. OK Detailing the sale was subject to obtaining planning approval 

  - the court said that it is a good contract but cannot decide who was responsible in 

obtaining the planning approval 

   - court looked at Alberta statutes, and said that it was up to the vendor 

   - but it isn’t always that clear whose obligation it is to fulfill the terms of the contract 
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  iv. remedies for breach of subsidiary obligations 

   - we have to look at the % chance, and the remedies are based on the probability of success of 

the condition precedent being met had the reasonable efforts been taken 

    - if success is 100%, the 100% of the damages would be awarded 

    - if the success is unknown, then 50% would be given 

    - if the success is minute, nominal damages are given 

 

  v. communication of satisfaction of condition precedent 

    “subject to obtaining financing by Nov. 1” 

    - what if the financing is obtained, but not communicated to the buyer? 

     - condition precedent should be more explicit, add “and notifying seller” 

     - some courts have said that the above example is just obtaining finances, and others 

have said that this implies “and notifying seller” 

 

vi. certainty of terms 

 

  “subject to the purchaser’s obtaining satisfactory personal financing” 

  - even though this is a subjective condition precedent, it could go either way 

  - in Canada this would not be void, but in the UK, it would 

  - the more concise the wording, the better 

  

 

 

B. Unilateral Waiver 

  “I agree to buy house for $150,000 subject to Uncle Bill dying by June 1” 

 - when this is made, I think Bill will die and give me his money, and that his death is 

imminent 

  - in mid-May, I win the lottery, and Bill is quite well 

  - I agree to buy house even though Bill is not dead (this is a unilateral waiver of the condition 

precedent) 

  - the buyer shouldn’t care, as long as he gets the money by June 1 

   - but Canadian law cares 

 

Turney v. Zhilka [1959] S.C.R. 578 

 

Facts: The buyer was buying land providing the property could be annexed to the village and providing 

that the village council approve a plan for subdivision.  The condition had to be met within 60 

days after the plans were approved.  Neither party to the contract undertook to fulfil this 

condition, and neither party reserved a power a power of waiver.  Even though the village council 

did not approve the plan, the purchaser wished to waive the condition and buy the land.  The 

seller said that there was no rights to waive. 

Issue: Could the condition be waived and the contract fulfilled? 

Decision: Held, the condition could not be waived.  There was no contract. 

Reason: The obligations under the contract, on both sides, depend upon a future uncertain event, the 

happening of which depends entirely on the will of a third party – the village council.  Until the 

village council approves the plan, there is no right to performance on either side.   

 

 

O’Reilly Case 

 

The purchaser had agreed to buy lot 7 on the condition that he could also buy lot 8.  Purchaser later wanted 

to waive this condition precedent.  Seller sold lot 7 to another buyer, and purchaser took action.  SCC said 

that there was no contract, and therefore the purchaser could not waive his rights. 
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Beauchamp v. Beauchamp 

 

The condition was to afford the purchasers an opportunity of raising the money to complete the purchase.  In 

this they were successful, it was of no importance that rather than them receiving two separate mortgages of 

$10,000 and $2,500, they received one of $12,000.  The purchaser had the right to waive the condition 

precedent.  The condition was solely for the protection of the purchasers and not the vendors.  In Barnett v. 

Harrison, Dickson J. said that the waiver should be satisfied even though it was not exact. 

 

 

Percy thinks that these cases should deal with the parties’ intentions. 

 

 

C. Legal Effect of Non-Satisfaction of a Condition Precedent 

- if the satisfaction is validly waived, primary obligations become unconditionally enforceable by 

both parties 

- in all other cases, the default rule in Canadian law is: 

1. The contract automatically terminates if it is expressly provided for in the contract 

2. The parties may stipulate that upon the failure of the condition, the contract continues to 

exist, but is voidable by either party 

3. A variant of the above is that it may be voidable by one of the parties 

4. The innocent party may enforce the other’s primary obligation as though the contract were 

unconditional (this is very highly controversial). 

 

 

10.  Representations and Terms 

- Terms of the contract are the statements and wording of the contract 

- Statements made prior to the contract may or may not become terms of the contract.  There are three 

types of representations: 

1. Statements made without contractual intent – “mere puffs” 

- no liability 

2. Pre-contractual statements may be categorized as mere representations 

- not terms of the contract but may lead to limited legal consequences 

3. Statement that may be construed as a term of the contract 

- this would lead to more serious legal liabilities if breached 

 

 

 A. Misrepresentation and Rescission 

  - Three types of misrepresentation (statement of facts which are false): 

1. innocent misrepresentation 

- if the seller did not know his representation was false 

 - remedy is rescission (right to call the contract off) 

2. fraudulent misprepresentation 

- if the seller intentionally deceives the buyer 

 - remedy is damages and rescission 

- to establish fraudulent misrepresentation: 

1. the representations were made by the defendant to the plaintiff 

2. the representations were false in fact 

3. the defendant knew that they were false when he made them, or that  he made them 

recklessly without knowing whether they were false or true 

4. the plaintiff was thereby induced to enter into the contract in question 

3. negligent misrepresentation 

- it is somewhere between innocent misrepresentation and fraud 

- tort remedy of damages 

- must show that there was reliance (Hedley Byrne) by the buyer and a special knowledge 

by the seller that the buyer did not know 
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  - The onus to establish fraud is on the plaintiff 

  - The default position in misrepresentation is caveat emptor, or buyer beware 

  - The misrepresentation must be made prior to the formation of the contract 

  - Misrepresentation is that of fact, and not of opinion 

   - seller’s opinion of something is pure opinion 

   - seller’s false representation of fact is misrepresentation 

  - Silence does not amount to misrepresentation 

   - except for in contracts of the utmost faith 

  - If misrepresentation has begun, it must be full and frank 

   - cannot be partial and misleading 

  - Merger (Real Estate Contract) 

   - two contracts 

    - first contract deals with the promise to exchange (interim agreement) 

    - the second contract is the transfer of land/conveyance 

    - two contracts are merged together 

   - all problems must be dealt with at time of or before the conveyance 

   - rescission is not available if a third party is involved 

   

 

Redgrave v. Hurd (1881), 20 Ch. D. 1 (C.A.) 

 

Facts:  The plaintiff was an elderly solicitor who sold his firm to the defendant for £1600.  During 

negotiations, the plaintiff told that defendant that the income from the practice was 

approximately £300-£400 per year.  The defendant looked over some of the papers, and could 

only account for £200.  The plaintiff pointed to a pile of papers on his desk and said that they 

were about £200 more.  They were, in fact, only £5 more.  The parties entered into a contract for 

the sale of the plaintiff’s house.  Upon learning that the practice was worthless, the defendant 

refused to complete the transaction.  The plaintiff brought action for specific performance.  The 

defendant counter-claimed for rescission, saying that the plaintiff misrepresented. 

Issue: Did the plaintiff misrepresent? 

Decision: Held, the plaintiff misrepresent, and rescission ordered. 

Reason: A man is not allowed to get a benefit from a statement which he now admits to be false.  He is 

not to be allowed to say, for the purpose of civil jurisdiction, that when he made it he did not 

know it to be false; he ought to have found that out before he made it. When a person makes a 

material representation to another to induce him to enter into a contract, and the other enters into 

that contract, it is not sufficient to say that the party to who the representation is made does not 

prove that he entered into the contract, relying upon the representation. If it is a material 

representation calculated to induce him to enter into the contract, it is an inference of law that he 

was induced by the representation to enter into it, and in order to take away his title to be relieved 

from the contract on the ground that the representation was untrue, it must be shown either that 

he had knowledge of the facts contrary to the representation or that he stated in terms, or showed 

clearly by his conduct, that he did not rely on the representation. 

 

 

Smith v. Land and House Property Corp. (1884), 28 Ch. D. 7 (C.A.) 

 

Facts: When the plaintiffs were offering to sell a hotel to the defendants, they asked about the tenant, 

and were told that he was “a most desirable tenant.”  The defendants started buying the hotel, and 

shortly thereafter, the tenant went bankrupt.  The defendants refused to complete the transaction.  

The plaintiffs filed suit for specific performance on the basis that the misdescription of the 

tenant’s virtues amounted to misrepresentation.  The plaintiffs argued that the reference to the 

tenant was opinion and not fact. 

Issue: Was the plaintiff’s statement fact or opinion? 

Decision: Held, the plaintiff’s statement was an opinion that was reasonably inferred to be fact.   

Reason: If the facts are not equally known to both sides, then a statement of opinion by the one who 
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knows the facts best involves very often a statement of a material fact, for he impliedly states that 

he knows facts to justify his opinion. The court says that in saying that the tenant was desirable, 

the seller implied that there was no problem with the tenant.  In the court’s opinion, a tenant who 

had paid his last quarter’s rent in dibs and dabs under pressure must be regarded as an 

undesirable tenant.   

 

 

 

Bank of British Columbia v. Wren Developments Ltd. (1973), 38 D.L.R. (3d) 759 (B.C.S.C.) 

 

Facts: Smith and Allen are shareholders in Wren.  On collateral for a loan to Wren, the Bank required a 

deposit of shares in Wren.  Under the terms of the agreement, the plaintiff Bank was authorized 

to sell the shares and apply them to reductions in the loan.  The plaintiffs also personally secured 

the loan.  When it was renewal time, Allen went to the bank and asked what had happened to the 

security.  The defendant did not know that the payments on the loan were in arrears, and asked 

the bank about it at the time for renewal.  The bank asked Allen to sign a guarantee, and inquired 

as to the status of the collateral held by the bank.  The bank did not know and promised to get 

back to him.  The shares had in fact been released by Smith, and Allen did not know.  Mistaken 

belief led to Allen signing the personal guarantee. 

Issue: Is Allen liable for the balance of the amount claimed under his written guarantee? 

Decision: Held, Allen is not liable, he was misled by the bank. 

Reason: Essentially this was silence on the part of the bank.  The court was not happy with the bank 

allowing Allen to sign the renewal without him knowing the status of the collateral. The court 

states that the bank cannot rely on this guarantee even though the bank had no duty to disclose, 

the court felt that the bank should have disclosed. 

Note: This case is about silence, which is not counted as misrepresentation (this happens to be a stray 

decision).  Percy, on the other hand, feels that this case is about the failure of the bank’s duty to 

disclose through silence, which led to misrepresentation. The misrepresentation on the part 

of the bank was innocent, and therefore, there was no remedy of rescission. 

 

 

 

Kupchack v. Dayson Holdings Ltd. (1965), 53 W.W.R. 65 (B.C.C.A) 

 

Facts: The appellants, Kupchak, had purchased shares in a motel company from the respondents in 

return for two properties and mortgages on the land.  Two months later, the appellants learned 

that the earnings reports of the motel had been misrepresented.  The appellants stopped making 

payments on the mortgages.  The respondents obtained a warrant to seize the furniture of the 

motel pursuant to the terms of the chattel mortgage.  One week later, the appellants commenced 

action.  The trial judge denied rescission, but awarded the appellants damages.  The appellants 

sought rescission.  However, the respondent had already sold half of one of the properties, and 

built an apartment building on the property. 

Issue: Was there finding of fraud in the misrepresentation? 

Decision: Held, there was fraud in the misrepresentation. 

Reason: For there to be rescission, the parties would have to go back to the situation before the contract.  

The appellants are able to restore the shares in the motel company to the respondents.  The 

respondents, on the other hand, the wrongdoers, can return one of the properties, but because of 

their own dealing with the second property, they can only return the remaining undivided one-

half interest in it. For fraudulent misrepresentation, the court with rescind until it is no longer 

practical – damages would also be given.  However, in this case, it is no longer practical because 

the awarding of the apartment building would be unjust.  Instead, the court gives money 

(compensation plus interest) for the value of the property that could not be given back. 

Note: The respondent used the defence of “laches” or delay here.  This is an equitable defence, and is 

very rare.  Regardless of the limitation period, equity says the innocent party could not be guilty 

of unconscionable delay or wait too long to take action. 
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Redican v. Nesbitt [1924] S.C.R. 135 

 

Facts: A real-estate agent tells the buyers of a house that the house had electricity.  The buyers bought 

the house on the good faith of the agent’s representation.  The house did not have electricity.  The 

buyers cancelled the payment on their cheque.  The sellers sued. 

Issue:  Do the buyers have a right to rescind? 

Decision: Held, the buyers did not have a right to rescind. 

Reason: When the keys were handed over, the cheque was sent.  This proved a contract of good 

consideration. Cannot rescind an executed contract for sale in an interest in land.  The court says 

buyers must prove that misrepresentation was fraudulent.  Furthermore, buyers must look at the 

property before they purchase. 

Note: This case is allied to merger, a real-estate transaction.  Real-Estate transactions have two 

contracts.  The first contract deals with the promise to exchange, while the second deals with the 

transfer of land.  They two are merged together.  Therefore one document deals with everything.  

All problems must be dealt with before or at the time of conveyance.   

 

 

 

B. Representations and Terms 

  - Fraudulent misrepresentation: 

1. the defendant know the statement made is false or 

2. the statement was made recklessly not caring whether or not it is true  

    - statements believed to be true but there are no grounds for them  

 - can be applied to elevate a negligent misrepresentation to fraud 

 

  - Terms and representations – a test of intention 

   - was the statement intended to be a statement of fact (representation) or was it a 

promise/guarantee (term) 

   - representations deal with statements of facts 

   - terms deal with promises and guarantees 

  - Term or warranty – would the reasonable bystander believe that it was intended whether any 

breach of the term would allow the innocent party to have the right to rescind? 

   - look at the contract and see if there is any evidence that this term is a condition or a 

warranty 

   –  does the statement go to the root of the contract? 

  - if it is a condition then a breach gets rescission 

- if it is a warranty then a breach gets damages 

   - if there is evidence then don’t go any further 

    - a court will look at how this type of term has been traditionally viewed in law 

 - in the law of contracts a ship ready to load is always a condition 

 - if there is no compelling evidence either way  

  - classify as an intermediate term (inominate term – Hong Kong Fir Shipping) 

- can only rescind if there is a breach of the term substantially deprives the party of a 

benefit 

    - substantially means nearly all 

- time and date deadlines are always conditions in sale of goods contracts 

 

 

Heilbut, Symons & Co. v. Buckleton [1913] A.C. 30 (H.L.) 

 

Facts: The appellants were rubber merchants, and underwrote a large number of shares in company 

which was supposed to be a rubber company.  The company purchased the shares and the 

appellants sold some of the shares, saying that the company was a rubber company whose main 

object was to produce rubber.  The respondent, who bought shares from the appellant brought an 
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action against the appellants for fraudulent misrepresentation, because the company in fact was 

not a rubber company.  The respondent sought damages because rescission would not work 

because the shares were now worthless. 

Issue: Was there any evidence of fraudulent misrepresentation? 

Decision: Held, there was no evidence of fraudulent misrepresentations 

Reason: In determining whether it was so intended, a decisive test is whether the vendor assumes to assert 

a fact of which the buyer is ignorant, or merely states an opinion or judgment upon a matter of 

which the vendor has no special knowledge, and on which the buyer may be expected also to 

have an opinion and to exercise his judgment. In order to establish a cause of action sounding in 

damages for misrepresentation, the statement must be fraudulent or, what is equivalent thereto, 

must be made recklessly, not caring whether it be true or not. A person is not liable in damages 

for an innocent misrepresentation, no matter in what way or under what form the attack is made.  

In this case, the statement was made in answer to an inquiry for information.  There is nothing 

which can by any possibility be taken as evidence of an intention on the parties that there should 

be a contractual liability in respect of the accuracy of the statement. 

 

 

 

Dick Bentley Productions Ltd. v. Harold Smith (Motors) Ltd. [1965] 1 W.L.R. 623 (C.A.) 

 

Facts: Mr. Bentley brought an action against Harold Smith Motors for damages for breach of warranty 

on the sale of a car.  Mr. Bentley wanted to buy a Bentley, and Motors found one for him.  Smith 

had said that the car only had 20,000 miles since a new engine had been put in, and that the car 

was guaranteed for 12 months.  After a while, Mr. Bentley was unhappy with the car, and 

returned it.  At trial, the judge found that there was a warranty, and that it had been broken. 

Issue: Was the statement regarding the engine an innocent misrepresentation or a warranty? 

Decision: Held, the statement was a warranty. 

Reason: In finding out whether this is a statement or a warranty, the test is one of intention assessed by 

the reasonable bystander.  The question asked is whether the car dealer was willing to warranty 

the new engine.  The car dealer said that “if you enter into a contract to buy this motor car from 

me for £1,850, I undertake that you will be getting a motor car that has done no more than 20,000 

miles since it was fitted with a new gearbox.”  Because the dealer was in a position to know 

about the condition of the car, his statement was a promise, and therefore a warranty. 

 

 

 

Leaf v. International Galleries [1950] 2 K.B. 86 (C.A.) 

 

Facts: The plaintiff bought a painting claimed by the defendant company to be an authentic 

Constable.  In fact, when the plaintiff tried to resell the painting five years later, he found 

out that the painting was not authentic.  He claims that there was fraudulent 

misrepresentation on the part of the gallery. 

Issue: When it was sold to the plaintiff, was the fact that it was sold as a Constable a term or a 

mere statement? 

Decision: Held, it was a mere statement. 

Reason: The test to decide what is a term and what is a statement is one of intention: 

- if the intention is to make a promise, then it is a term 

- if the intention is to make a statement of fact, then it is a representation 

Here, a reasonable bystander would take into account the knowledge and circumstances 

surrounding the vendor (there is no certificate of authenticity).  It takes a real expert to know 

the difference between a forgery and an authentic painting. Even if the court had held that 

this was fraudulent misrepresentation, rescission is not an available remedy because it is a 

time limited, equitable remedy. 
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Sodd Corp. v. N. Tessis (1977), 17 O.R. (2d) 158 (C.A.) 

 

Facts: The defendant, a trustee, advertised for the sale by tender of the furniture business that went 

bankrupt.  The plaintiff buyer told him that the value of the goods was $33,500 (double the 

wholesale value).  In fact, the value was much less, and the plaintiff who won the tender lost 

money.  The buyer argued that he bought on the negligent misrepresentation of the trustee. 

Issue: Was there negligent misrepresentation? 

Decision: Held, there was negligent misrepresentation. 

Reason: Negligent misrepresentation occurs when there is a special relationship between the parties.  

Because the buyer based his purchase on the expert knowledge of the trustee, there was a special 

relationship.  

 

 

 

BG Checo International Ltd. v. British Columbia & Power Authority [1993] 1 S.C.R. 12 

 

Facts:  BG Checo won a tender to put up power lines and towers in BC.  In the contract, it mentioned 

that the rights of way for the towers and lines would be cleared.  They were not, and BG sued 

for negligent misrepresentation and fraudulent misrepresentation.  At trial, the court held that it 

was not fraud, and only negligent misrepresentation, as nobody knew that the land was not 

cleared. 

Issue:  Was there negligent misrepresentation? 

Decision: Held, there was negligent misrepresentation. 

Reason: It was the defendant’s obligation to clear the way for the power lines and towers.  The contract 

did not negate the defendant’s common law duty not to negligently misrepresent that it would 

have the row cleared.  Actions in contract and tort may be concurrently pursued unless the 

parties by a valid contractual exclusion indicate otherwise. 

 

 

 

Hong Kong Fir Shipping Co. Ltd. v. Kawasaki Kisen Kaisha Ltd. [1962] 2 Q.B. 26 (C.A.) 

 

Facts:  The owners of the vessel, Hong Kong, and the charterers, Kawasaki, entered into a contract to 

lease the boat for 24 months.  There is a term in the contract that says that the boat is seaworthy.  

The boat was delayed from Liverpool to Osaka for 5 weeks to fix the boat.  It was delayed again 

for 16 weeks when it reached Osaka.  The charterers said the breach of the contract was so bad 

that they were entitled to walk away from it.  The owners sued for the remainder of the contract. 

Issue:  Is the boat’s seaworthiness a condition or a warranty?  If it is a condition, then the charterer can 

walk away.  If it is a warranty, the charterer can only sue for damages. 

Decision: Held, seaworthiness is an inominate term, neither a condition nor a warranty.  The charterer 

could not walk away. 

Reason: The test to see if this was a condition or a warranty: Did the reasonable bystander believe that it 

was intended whether any breach of the term would allow the charterer to have the right to 

rescind?  The court would look at the terms to see if the term went to the root of the contract.  

Because there was no definite answer to the above question, the court said that this was an 

inominate term.The innocent party is allowed to sue for rescission on a breach of an inominate 

term if the breach substantially deprives the party of the whole benefit of the contract.  Since 

there were still 17 months left in the contract, there is no action for rescission. 

 

 

 


