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I. THE NATURE OF PROPERTY 
Pages 1 - 83 

 

Case for Property 

 

Alternatives to property: 

1. Open access 

a. Cannot exclude anyone 

i. No one can own an idea, such as the idea of ‘star crossed lovers’ 

2. Public Property 

a. Owned by state. State can put a fence around property and say it's off limits, and in that sense it's  

b. private. But State owns property in trust of people, so has duty of fairness and transparency 

3. Common property/communal property/shares property 

a. All members of a particular community own and control and manage some resource together 

 

Justifying Private Property 

 

Labour and desert 

 

 John Locke – explains how property can be acquired and held - before civil political society emerged, God gave 

humanity his green earth to be held in common. He gave us two simple orders: go forth and multiply, and toil 

(work that land) 

 Every person has property at least in their own body/person 

 If you have property in your own body then you own your labour. And if you mix your labour with resources that 

are held in common (i.e. the whole Earth) then the product of your labour is removed from the common and 

becomes your property 

 The purpose of the state is to protect those who have laboured so that they alone can enjoy the fruits of their 

labour. The state protects a labourer from individuals who would reap where they have not sown 

 Also protect labourer from the state itself, so that the majority could not appropriate the wealth of the minority 

 Two important provisons for Locke: 

o Property is the aid to creative work, and not the alternative to creative work 

 The law of the village binds the peasant to use his land to grow corn that the village needs. Every 

person is a custodian and cannot let things spoil 

o This appropriation by labour is legitimized at least where there is enough and as good left in common for 

others 

 Locke does not provide an explanation for what happens when there is NOT enough for 

everyone. His theory is based on a world with no scarcity, but if there is no scarcity, we would 

not need property at all  

 Marxists criticize Locke as well, because in a capitalist society there is no nexus between a labourer and what the 

labourer produces  

 

Freedom 

 

 Without private property have no privacy, personal safety and therefore freedom 

 Promotes independence and dignity by creating a sphere where state must justify intrusion – can control own lives 

– it is enabling 

o With no private resources become reliant on the state – hence negative freedom results 

 Politically enfranchises 

o The more people with property, the more the power of the state becomes decentralized 

 Critique – creates ‘freedom’ for some but what about homeless? If ownership rights not widely dispersed, bad 

results 

 

Personhood 

 



 4 

 Stem from the observation that we sometimes become attached to certain things (tangible or intangible) and we 

become attached to such a degree that they become extensions of our selves. If we lose that something it does not 

lead to only economic loss but also personal lost. 

 Makes us into moral and political beings 

 Personhood in type of car we drive and sentimentality we hold for some things 

 One view is that we are naturally acquisitive and this primordial need precludes private property 

 Hegel - general theory of right to property - believes that this right helps sustain our personality/individuality. 

Therefore property helps us project ourselves onto the world. 

 Radin - Attachment to things that we associate with our character or events in our lives. Family albums, diaries, 

heirlooms. All connected with memory and the continuity of self through memory. 

o Range of property relationships: personal property that embodies our identity to fungible property (stocks, 

bonds), which has exchange value only.  

o When you buy a wedding ring at the store it's worth what it's worth (fungible) but once your wife wears it, 

it has personal value. 

 

Utilitarianism 

 

 Legal protection of property is essential to protecting our happiness 

o A law will make some people happy and some people unhappy 

 Bentham proposed to aggregate how many people are made happy or unhappy, and decide that way 

o Property, according to Bentham, may increase utility  

 Problems: 

o  No accurate measure of utility. How do you aggregate one person's happiness with another one's pain 

o How to justify one individual's happiness in favour of another 

 

Economic Efficiency 

 

 Incentives - Measure gains and losses by willingness to pay instead of happiness 

o Cannot measure Jane's gain in happiness, but can measure Jane's willingness to pay for benefit of law 

o Cannot measure Jane's gain in pain, but can measure Jane's willingness to pay to avoid cost of law 

 If I want a product, I value the product more then I value my money, so I give my money for the product. The 

seller values my money more then the product, so he takes my money and gives me the product. World is better 

off. Not all contracts make the world a better place (a contract to have someone killed).  

 Principles governing property will create efficiency and wealth maximization if have: 

o Protection of exclusivity – allows for incentives and expectations 

o Allow transferability – must facilitate exchange and reduce transaction costs so that property will 

gravitate to those that value it the most 

o Property should be universal – should protects broad range of items and allow for multiple players 

 

 

 

Possession 

 

 The person who occupies land has expectations about his possessions. This minimizes conflict between property 

owners.  

 This theory advanced when things were still being discovered 

 Very few things today are appropriated by possession. Mainly intellectual property 

 Finders/keepers 

 Possession 9/10’s of law? 

 Possession tells world it is yours 

 Rewards efforts of discovery/occupation 

 Does not account for acquisition by transfer/inheritance 

 

Economic Efficiency 
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Efficient allocation (Contract and Private Property)  
 

 If no third party is hurt, contract is efficient. So need contract to allocate resources and need private property. No 

one can take away something from you unless you consent. The only reason you would consent to losing property 

is because you are paid something worth more to you in return.  

o Private property + contract = abundance (Adam Smith, Wealth of Nations) 

 Make a rule that the creator owns anything that he creates and only the creator can give up what is created. The 

creator will only give something up if the benefit exceeds the cost of production. Private property is required for 

efficient allocated of resources but also need contracts. These two things create wealthier societies 

 Whoever values something a seller offers (land, resource, product, etc.) will be willing to pay the most for it. This 

leads to the efficient allocation of property, via contract 

 Most important criticism of free market is the problem of externalities. These exist when one person’s actions 

affect the wellbeing of others for better or worse in ways that do not require compensation 

o When you take your car onto a busy road you are producing a negative externality by making everyone’s 

commute slower, but you do not have to compensate everyone for this 

Incentive 

 

 Tragedy of commons (not communal property but open common property): 

o No actor has incentive to improve or maintain resource because others who have similar right of access 

would reap the benefits of such actions. Because it is not in anyone's individual economic interest to do 

so, it does not get done. Commons still exist, but they have never been developed because no one had 

incentive to do so.  

 Because resources can be drawn by anyone, a race ensues to do so while the resource is still in abundance. So 

fruit picked before it's ripe, fish are fished indiscriminately. Young fish aren't left alone and fish aren't given time 

to re-spawn. This depletes resource.  

 Externality - every single actor affects other actors, but does not need to give compensation to anyone 

o This individual rationality leads to group stupidity  

 Prisoner's dilemma 

o Two people caught for crime. If no one snitches they both get a medium sentence. If one snitches on the 

other, the one who snitched gets minimal time while the other gets maximum time. If both snitch both get 

maximum time. Therefore, both snitch when both should stay quiet.  

 Individual rationality leads to group stupidity 

 

 

How to solve the externality problem? 

 

 It costs to solve the externality problem, therefore must find a solution that costs the least 

 In a fishery common, everyone has incentive to deplete fish as FAST as possible, because no compensation is 

required.  

o One solution would be a contract between all fishers involved. The cost of this would be negotiation of 

contract and enforcement of this contract. This solution is possible if it is a small village where all 

fishermen know each other.  

o In farm situation of common land, farmers can make a business to manage land. Costs of this are 

overheard, salaries for management, cost of policies/regulations and meetings. If the cost was sufficiently 

low, however, this is a good solution. In fact, this is the solution in many situations 

 In fishery example, government takes over and fisheries are nationalized. 

 Sometimes even with nationalization and private sector companies, you can still end up in troubl  

o BP's oil spill - BP externalized cost of environmental damage, as they did have pay compensation for it, 

so they ignored it. N 

o No solution to externality sometimes. There is no perfect world, every solution has problems. We cannot 

solve every problem, just deal with it 

 

Internalizing Costs and Benefits (Demsetz)  
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 Make property private 

o Owners must account of all costs and benefits because they and they alone reap benefits and suffer 

consequences 

o Societies move from open access to private property  

 Demsetz - we move from open access to private property when costs are justified by benefits of establishing 

private property 

o Before fur trade, anyone could hunt freely in forest. Hunting, like every activity, generates costs and 

benefits. If Native kills beaver, he gets benefit of animal but everyone shares cost of the loss of that 

animal 

o Before Europeans, the hunt for beavers was only for personal use, for clothes and food, so externality was 

not very high 

o After Europeans, competition for beaver pelts increased so hunting increased. Loss of beaver was very 

real 

o Natives divided hunting territory into private zones where each group was responsible for costs and 

benefits of that zone 

o In contrast, plains Indians continued to hunt bison and longhorn in group and never established such 

systems of private property 

o The reason is that not only because bison were not in as much demand as beavers, but also bison roam 

while beavers stay in place and cannot stop bison from roaming cheaply.  

o The cost of establishing a system of private property in bison was too expansive to make it possible.  

 It might have bee more efficient to do so, but too expensive.  

 Some things are worth privatizing, some things aren't 

 

 

 

 

 

 

Theories of Property  

 

 Property does not refer to the thing itself but the right to the thing 

o Property a [bundle of] right[s], not a thing: 

 Society will enforce it by legal institutions and social custom 

 This distinguishes it from mere possession 

 Property refers to particular rights of persons or entities with respect to scarce tangible or intangible resources: 

o A book – bookstore and author both have rights, but they differ 

 Property is more than possession: 

o Possession is a mere statement of fact – I can be reading book in store and thus be in possession of it, but 

bookstores property right in it can justify them telling me to either buy it or set it down 

 Property may be: 

o Private: one person or small group have certain rights with respect to resources 

o Common: all qualified members of a group have equal rights to a resource 

o Public: governmental entities claim rights to resources analgous to rights of private owners. 

 Property rights are good against the world (contracts only bind the parties in the contract) 

 Competing definitions of property: 

o Bentham – is an expectation 

o Economist – is a system of entitlements to increase efficiency 

o Waldron – is a system of rules that governs/controls scarce resources 

o Nominalist – bundle of rights 

o Cohen – the right to exclude 

 Legal rules that protect property: 

o Property rule: protects right. Property cannot be violated. Cannot take without consent 

o Liability rule: interest/right deprived subject to compensation; no advance consent needed but protected 

by ability to go to court and collect damages. 
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Right to Exclude is fundamental for the right of property 

 

 Merrill, “Property and the Right to Exclude” 

o Is sine qua non in the bundle of rights – it is the fundamental concept 

 Is established, recognized, protected by state – recognized by society 

 Must be enforceable right for property to have meaning 

 Either by state or social custom 

 Three intellectual approaches for right to exclude: 

o Single-variable essentialism – the right to exclude is the fundamental characteristic or feature that 

defines the institution of property. Without this right, you do not have property. If you do have this right, 

you have property.  

 Right to exclude is necessary and sufficient condition of property 

 Cohen is this  

o Multi-variable essentialism - Property is a set of variables/attributes and the right to exclude is essential 

but not the only variable that is important (right to free use, to enjoyment and to dispose [which later 

becomes possess, use and dispose of]) 

 Property comprises: 

 Right to possess, use, manage, income of the thing, the capital, security, transmissibility, 

duty to prevent harm, liability to execution, residuarity. 

 Entitlements to claims against others, power of disposal, privileges, immunities, duties 

o Nominalism/realism - no defining feature of property, property is what the law says property is. The 

term property according to this theory has no real essence. We look at the way someone stands in relation 

to a resource and say "that person has property" 

 Property has no fixed meaning – it is what the law says it is in accordance with its guiding values 

and beliefs 

 Right to exclude is neither sufficient nor necessary 

 Legal realists see it this way: 

 Property not a single or definitive bundle of rights – it has no core 

o Different sticks can be expanded or diminished 

 

Yanner v. Eaton 

Page  12 

 

 Majority take nominalist approach 

 Charged for violating a law that says you will not hunt or kill these animals 

 Yanner is calling upon aboriginal rights - we've been doing this for a long time and will continue to do so 

 Section in relevant statue says all fauna are property of Crown.  

o If this is true, aboriginal right to this property is extinguished  

o Rights conferred on Crown fall short of beneficial ownership – hunting rights not extinguished 

o Wild animals are not “absolute property” at common law 

 Act itself: 

o Crown can declare open season 

o Forfeiture provision – how can you forfeit to Crown if it already belongs to them? 

o No liability attached to wild animals 

 Now court is called to decide whether or not that statute made crocodiles property of Crown 

o Property difficult to identify – which animals? Do crocodiles count? 

 Judges called to determine what is property and they disagree with each other on the concept of what is property 

 The majority says that property is nothing more then what all the statutes say it is (i.e. realism / nominalism) 

 Dissent says primarily about right of access (i.e. single-variable essentialism) 

 Other dissent says primarily about right to exclude (i.e. single-variable essentialism) 

 

Novel Claims 

Pages 48 - 82 
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 Property depends on whether the law will recognize and enforce entitlements 

 Property is not a static concept as is apparent when disputes over new forms of property erupt 

 Two approaches in deciding a novel claim: 

o Attributes approach - asks for new property right based upon another item which has already been 

recognized as property 

 Does it ‘look’ like property? Must search for a “family resemblance” 

 Weak – it retains property law but requires us to have a coherent idea of what property is 

o Functional approach – social ends that property is meant to advance (ex. public  

 Focus on the policy factors in play 

 Focuses on the social ends that the institution of property is supposed to advance 

 

Numerus Clausus Principle: 

 Recognition of a limited number and carefully regulated kinds of interests. Why? 

o Reduce information costs – if range of rights is restricted, it is easier to determine what interests 

encumber a given parcel 

o Helps to reduce anti-common problems- recognition of too many kinds of rights prevents efficient 

exchange by causing hold-outs 

o Inhibits ability of court to delist previously recognized rights 

 

International News Services v. Associated Press (INS v. AP) 

Page 48 

 

Facts 

 Members of AP collect news and then that news is spread to all other members 

o Has telegraph lines that they set up and no one else has access to them 

 INS is similar, tries to dominate west coast, more tabloid like, competitors of INS 

 INS bribes AP members for news and reads AP's posted bulletins and transmit them to the West Coast before 

dawn so when people in west wake up, they have fresh news.  

o INS can make profit off west coast even though they did not pay journalists or invest capital to obtain that 

news. They just copy from bulletin boards and bribe AP members 

 At lower court, bribery of AP members is enjoined.  

Issues 

 Frames issue in two ways: 

1. Is this unfair competition? 

2. Is there misappropriation by INS? 

Pitney J. (majority) decision 

 News is socially valuable, want people to be informed, and commercially valuable  

 There is no copyright in news, so AP cannot base claims on that law 

o Every copyright requires registration, so impractical for news 

o Copyright only protects the particular expression of the idea, not the idea itself  

 Principle used to prevent INS from copying is that you should not reap where you have not sown  

o Clear expression of John Locke's theory of property 

 Problems with labour theory: 

o Suppose there is a legal principle established that one must not reap where they have no sown then INS 

would never be able to use news, how is it possible to prevent INS from ever using news stories though? 

o News not like wheat 

 Cannot exclude people from news, cost of excluding people from wheat is relatively low, cost of 

excluding people from news is extremely high 

 Cannot share wheat with everyone, can share news with everyone, as it does not go away when it 

is used, as news is read no one is impaired from reading it again. Difference between tangible 

goods and information 

 Cannot limit access to a historic event 

o Maybe analogy of labour not so successful  

 If not reap/sow argument, what else drives Pitney's decision? 
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o News becomes merchandise when labor and expense put into gathering it 

 Economic efficiency 

o If AP could not guarantee its news collection, it would have no incentive to do this good duty  

o If AP were not guaranteed its rights, then the consequences of that would be no news from war, which is 

bad for public. This is why AP should have its rights protected, not for AP to make a profit 

o Crux of economic argument, needs protection of rights or have no incentive to gather news 

 Why can INS only publish copied news after a few hours, and not fresh news? 

o Fresh news has more worth then old news, but more to it then that 

o INS v. AP shows though we have to consider making news, we have to consider consumption of news. 

Pitney wants to encourage consumption of news, so wants to create a balance between incentive between 

producer of news and society's interest in consuming news 

o Want AP to have competitors to prevent it becoming a monopoly, which is economically bad to society 

 No quality control if only AP provides news 

Ratio 

 Pitney says news is common property because everyone has right to use it, but news is quasi-property between 

competitors. Quasi: has aspects of 

o Pitney was making use of an actual property law, not a quasi property law, because he was giving 

exclusive rights to AP for news, for a period of time during the day.  

o The right is good against the world, but in this case the world is fellow competitors, not the public.  

 Both approaches to novel claims 

o Functional approach - advancing social end of news 

o Attributes – looks like property 

Holmes J. (dissenting) 

 Agrees the news is commercially valuable, values gives rise to legal rights 

o Holmes says something is valuable to the extent that it is protected by law 

 Questions distinction between public and competitor 

 Says much progress is made by copying, see this in art, literature, science, etc. 

 Says that INS can copy AP, as long as it credits AP as source of news. AP's rights limited to proper attribution, so 

deserve a credit by INS 

Brandeis J. (dissenting) 

 Says we are recognizing a new form of property. It is not quasi-property, but new type of property 

 When saw need to protect trade secrets, we came up with appropriate legislation 

 When copyrights became necessary, the constitution gave legislators right to create new legislation 

 Says Pitney created new property law, is there enough evidence to do so? 

o Who says INS stealing will kill AP? Do parasites kill their host? 

o How long do we need to recognize exclusive rights in order to give that commercial right? 

o The judges are not in a situation to decide these things for the people, if it is a society issue legislators 

should worry about it 

 Well, a lot of property laws have been created in the first place by judge decisions (common law) 

 

Victoria Park Racing and Recreation Grounds Ltd. v. Taylor 

Page 56 

 

Facts 

 Victoria Park operates racetrack 

 Defendants built platform; broadcast play-by-play on radio. People who would have otherwise paid good money 

to see race, stay home 

Issues 

1. Is there property in a spectacle? 

2. Should broadcast be enjoined? 

 

Latham J. (majority) Decision 

 No cause of action for looking into race from outside 

o If look into neighbour's property, eyes are not guilty of trespass.  
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o Only recourse of property owner to hide their activities on own property is to build higher walls 

 English law doesn't recognize principle in INS 

o There court did recognize quasi-property and allowed AP to enjoin INS from competing with AP and 

from diverting profits from their profitable organization to INS by way of pirating information. Why isn't 

that principal applicable in Victoria Park?  

 Different jurisdiction, and the whole premise of quasi-property has never become a part of 

English law.  

 No property in a spectacle 

-Dixon J. (concurring opinion) 

 Not actionable in nuisance 

o Defendant deprived the plaintiff of the exclusivity of his premises and therefore his profits, but that's not 

actionable under common law. The fact that you cause someone to lose profits in itself is not actionable 

o The sites natural and man-made features are not a protective interest at common law 

 Intangible value is only recognized when the incorporeal right falls within a recognized category to which legal 

protection applies 

 These majority views are very conservative, do not want to make new property laws 

 No precedent for this situation 

 However, by denying this, you deny any novel claim 

 Latham and Dixon say you must go to parliament and they must legislate these laws, not make novel claims 

Rich J. (dissenting) 

 Racing is reasonable, profitable activity, one that we should protect 

 Defendant's unusual conduct is nuisance 

 

Moore v. The Regents of University of California 
Page 62 

 

Moore's complaint & causes of action 

 Moore's spleen removed 

 Goldie (doctor) takes fluid and cells and asks him to come back numerous times  

 Moore realizes that Goldie used his cells to make a cell line that is worth $3 billion. 

 Moore wants his money because it's his spleen. Moore sues. Statement of claim tries to establish 2 causes of 

action: 

o Breach of fiduciary duty/lack of informed consent 

 His doctor has a fiduciary duty to act in his best interest.  

 Doctor performed operation on Moore without his informed consent.  

 If Moore knew that doctor was removing his spleen to make something in his lab and 

patent it, he may have acted differently.  

o Conversion 

 Conversion is a tort. A cause of action was available to a plaintiff that was able to say that the 

defendant found his property and refuses to return it. The sheriff would compel the defendant to 

give a satisfactory explanation to the court or have to give the property back to the plaintiff.  

Panelli J.'s analysis 

 Two reasons why Moore loses on conversion: 

o The law of conversion as it stands (page 64) 

 Law of conversion requires you have either possession or a propriety interest. Because Moore 

never intended to hold onto spleen, he must show that he owns spleen. But Moore can't because 

California law limits what Moore can do with spleen and gives careful instruction on what can do 

with excised cells.  

 No case law on point 

 California law abridges patients' rights in excised cells 

 The patented cell line and derivatives cannot be Moore's  

 In terms of law as it stands, Moore loses 

 Should the court expand the doctrine of conversion? 

o Policy considerations weight against it 
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o Problems demand a legislative solution 

o Patients are already adequately protected (breach of fiduciary duty/lack of informed consent) 

Reasons 

 Will bring medical research to a halt as everyone will want claim in their own tissues 

 Will also cause strict liability for researchers who didn't even know they were using tissue that was under 

conversion 

 Litigation lottery: make sure that tissue was removed with all forms signed, follow cells back to spleen 

Dissent 

 Just because rights abridged does not mean no property – it is a broad bundle – he at least had the rights to do 

with his material what defendant did with it 

Contrasting INS v. AP with Moore 

 Both are economic concerns 

 In INS Pitney is concerned with consequences of not recognizing enough property. In Moore, Panelli is concerned 

with consequences of recognizing to MUCH property.  

o Pitney is concerned about leaving information in the commons, the tragedy of the commons. 

o Panelli is concerned with excluding too much information from the commons, the tragedy of the anti-

commons 

Anti-commons and assembly problems 

 Every procedure requires use of genes and patented processes, which means if you need consent of everyone who 

contributed in past, can be major obstacle to research 

 Problem in pharmaceutical research 

 Contrast with tragedy of commons: everyone has right to graze, no one cares about anyone else, and eventually 

land will be destroyed. Solution is to gather everyone and work things out to reduce externalities. Really about 

transaction costs. 

 In anti-commons also need cooperation and can assemble what you need to prevent anti-commons problem. 

However, that is the cost of transaction 

 The commons or anti-commons are not the problem in other words. The problem is cost of trading property 

rights. The cost of aggregating or disaggregating property rights 
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II. PROPERTY IN PERSPECTIVE 

Pages 83 - 157 

 

 Common law distinguishes between real property and personal property 

o Distinction is historical rather then principle.  

 One could bring an action to recover possession of land but not other types of property.  

 If you wanted to recover possession of a cow you could go to court and get a judgment to return 

that property or the defendant could pay you to satisfy you  

 With land, sheriff would come and compel defendant to give your property back.  

 William the Conqueror took all land  

 Under his society there was a hierarchy that all people fell into: 

o Warrior 

o Priests 

o Famers (and other service providers) 

 Everyone given land in hold of the King in exchange for loyal service 

o Thus emerges the concept of tenure 

 Most tenets in chief were warriors and continued to hold land as tenants-in-chief. They had to come fully 

equipped 

 Upkeep of knights is expensive. So they took their own tenets. They were tenants-in-chief and had their own 

tenets.  

o If you owed king knights, you could have tenets who owed you knights and then they would go to king. 

These tenants of tenants-in-chief were known as Mesne Lords 

 Eventually there was a level of tenants who had no one to take as tenants (bottom of hierarchy), called tenants-in-

demesne 

 Land so important because there was no economy or politics, so continued existence depended on land, so king 

ensured that to have land must have allegiance to king 

 Eventually the services provided by tenants (tenurial services) become standardized: 

 Knight service: scutage 

o If you owed four knights to king, you paid a certain amount instead of sending knights, as army became a 

mercenary army 

o Eventually Parliament decided how much you paid for knight service, looks like taxes 

 Religious services: frankalmoin.  

o Prayed for souls of people, etc 

 Personal Serivce: serjeantry 

o Hold banner of Lord while marching, dress lord, etc. 

o Sometimes was more symbolic of feudal relationship between tenant and the lord 

o Grand – tenants in chief perform ceremonial services 

o Petty  

 Socage: Free and common. Really an economic tenure service.  

o Began as duty to provide certain agricultural duties (grow wheat, etc.) 

o Over time, that also changed to payment of money 

o Tenant in demesne, who has no tenants of his own, is not actually plowing field. Serfs worked the fields 

for him. He just managed this and money 

o Cannot be dispossessed of land by superior, or can go to court 

 Unfree Tenure: Serfs 

o If disputes among them they had no recourse to courts 

o Lords creatures, had to settle things in front of lord 

o If grievance was with lord, they had to no option but to leave the manor, which was not very practical 

 The tenurial relationship is personal 

 Every estate must be "seised" by someone who owes the lord 

 King concerned with revenue. Money flowed from land up, through feudal mesne lords.  

 Every estate must be "seised."  

o Identify the person who must give periodic service to the king.  
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 When something has been seised, there must be a person who is identified as the one responsible for the 

performance of obligations that are attached to the land.  

o If the king wants to collect what's due, he looks to who is seised of the land, regardless of any transactions 

that have occurred.  

 

The Incidents of Tenure 

 

 They were infrequent 

 They were all sorts of liabilities that are performed infrequently and included a variety of occasions in which the 

lord would claim regain possession of the land or the profit of the land 

 Homage: 
o Ceremony that is very symbolic. Most humble service a tenant can make to his lord 

o Saying that tenant becomes kings man 

o Tenant owes feudal superior a great personal duty or obligation 

o A tenant can be released of his tenancy if lord agrees to it and lord can take other tenant for same land 

 Escheat: 

o If tenant died and left no heir recognized by law, the property would revert to the lord 

 Forefeiture: 

o If tenure found guilty of treason against lord or of committing a felony, then the lord had the right to 

terminate the tenancy and reclaim the land 

 Aids 
o King has certain financial needs, so king levies aids on all his tenants 

 Relief 

o If tenant dies, lord has right to give land to someone else. If father is very loyal but son is not, lord can 

have someone else take the land. Because the relationship was personal, there was no right of inheritance. 

o However, it became tradition that the first born son could fee the land by paying a relief tax (like heirloom 

tax) 

 Wardship and marriage 

o The right of the lord to manage for his own profit land if a tenant died and left a minor heir (man below 

21, or woman before 15) until they come of age. In the meanwhile, the lord would hold the land get all the 

profit until they come of age 

o Lord had right to arrange marriage of heir of tenant. Lord could sell right to marry heir. Could not compel 

anyone to marry someone they didn't like, but there would be GREAT CONSEQUENCES to not do so 

 

Statute Quia Emptores Terrarum, 1290 

 

 Society moved from status to contract. In medieval times you were born into a class and that was that. But 

gradually society moved from status to contract. By interacting with others you could accumulate wealth and 

establish yourself with others, so law had to reflect this change 

 Tenurial services (knight service, agricultural service) proved impractical and were replaced by monetary 

payment 

 Because terms were fixed, the lord fell victim to inflation, they had tremendous land holdings but collect little 

money from them 

 Had power to levy taxes but where heavily restricted over time 

 Eventually king agreed to follow restrictions too 

 In 1660 the Tenure Act converted all tenure services, except franklmoin, to socage (for free tenures). Everyone 

holds by socage. As for unfree socage, they became known as copyholders.  

o Because they were given a copy of the terms of the manor, therefore copyholder. No longer serfs, their 

rights had to be recognized.  

 Further subinfeudation is prohibited 

o A tenant could no longer take tenants of his own, but did not cancel existing tenancies. If you want to 

have a new tenant, you must substitute a new one for an old one.   

 Lord's consent for substitution not required 
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o Substitution was when lord gave permission for tenant to sell land to someone else, needed lord's 

permission to do so, lord needed to agree that replacement was suitable. If decided he wasn't, lord said no, 

you can't sell 

o Now land could be bought and sold freely in the market 

 This happened because the tenants found that periodic services could be exacted from them but the services were 

meaningless  

o What they wanted to ditch was the incidents of tenures, the aids, reliefs, wardships. 

 Value of incident based on value of their holding so they shielded themselves by taking tenant of their own.  

 Suppose a tenant conveys the property, takes as tenant someone else, for the rose of midsummer. For socage, the 

tenant must give one rose on midsummer every year. Now lord has tenant who must pay one rose, so if lord 

should impose a wardship, or an aid, he got a rose. Lords were denied the most lucrative incidents of tenancy 

through subinfeudation. It was worst for the Lord if tenant should take church. If you took as a tenant church it 

was worse because it never commits treason, has no heirs or marriages to arrange, so lord got nothing. So lords 

had immense land holding and were going bankrupt 

o Went to king said NO more new tenants. If someone wants to sell, let them sell 

 Over time, through forfeiture and through escheat, all the middle men disappear and pyramid collapses. By the 

end, there are only Tenants of the king, no more pyramid 

 Under common law system of property, no one owns land. You may own books and cars, but you are a tenant of 

the Crown, you hold of the king. What we refer to as a sale of property means that the tenancy has ended and the 

Crown takes a new tenant instead. The various Doctrines of property law that emerged over the years were a 

result of the lords effort to collect money and the tenants efforts to engage in tax evasion 

 

Tenure Today 

 

 In Canada, the Crown is the only absolute owner – we are tenants in free and common socage 

o It is fee simple – no fixed term; can hold forever 

o Socage – pay taxes 

 Unclaimed Personal Property and Vested Property Act, S.A. 2007, c. U-1.5, s. 15: 

o Property vests in the Crown in right of Alberta. . .  

 (d) in the case of personal property, if it was owned by an intestate (no will) who died while 

resident in Alberta, in accordance with Part 3 of this Act,  

 (e) in the case of land in Alberta, if it was owned by an intestate, in accordance with Part 3 of this 

Act, 

 This is like escheat 

 

Reception of English Law in Canada 

 

 Settlers brought the law with them as long as applicable: 

o Most English law was received 

o Most departure concerns water and Nfld 

 Quebec under rules of conquest – keep same 

 Aboriginals – sui generis – hold rights until taken away by legitimate state action (no free and common socage – 

they hold title) 

Reception is convenient, creates continuity, predictability 

 

The Classification of Property 

 

1. Movables (chattels, can move, get worn and destroyed)/immovables (land, stays put and is indestructible)  

a. English law did not maintain this Roman distinction 

2. Real (refers to land)/personal (refers to things that are not land) 

a. Difference between 1 and 2 is procedure. 

3. Legal/equitable 

4. Tangible/intangible 

5. Choses in possession/choses in action 
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Real property - Land 

 Corporeal - Possessory 

o Fee simple  

o Prehold estates (life tenancy in particular) 

 Incorporeal – Non-possessory:  

o Certain rights in land but not right to possession: 

 Easement - right to drive cattle over your land, do not have possession of your land but have 

interest in it 

 

Personal property – Things that are not land 

 Chattels Personal 
o Choses in Possession – Things in Possession – Tangibles:  

 Cars, paintings, boats, furniture 

o Choses in Action – Things in action – Intangibles:  

 Stocks, bonds, writs to bring actions, IOUs 

 Chattels Real 
o Leases 

 

Legal and Equitable Classification of Property 

 

 Equity arose when king gave lord or chancellor power to make equitable decisions.  

o Court of Equity - This court recognized your right even if not seized of an estate.  

 Situation where someone has legal right and someone else has equitable right to same piece of land 

 

Property, Class and Poverty 

Pages 107 - 123 

 

Waldron – “Homelessness and the Issue of Freedom” 

Page 108 

 

 Homeless are excluded from all private property because have none 

 Only “allowed” to be in collective areas – street etc 

 These areas are becoming more and more regulated 

 “A person who is not free to be in any place is not free to do anything” 

 They have freedom only to the extent that our society is communist 
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 We should be concerned about their freedom as much as their physical needs 

 We tolerate having homeless in our economic system so we should tolerate them acting as free agents doing what 

they need to survive in public spaces. 

 

Ellickson – “Controlling Chronic Misconduct in City Spaces…” 

Page 111 

 

 Bums annoy us, hurt business, inhibit us 

 It is a zoning issue – codes of conduct should be allowed to vary spatially 

 The market cannot supply parks so we have them; democracy another rationale 

 Must have order there: 

 Need strict liability test: 

 Person perpetrates a chronic street nuisance by persistently acting in a public space in a manner that violates 

community standards, to the significant annoyance of reasonable person who uses space 

 Should have red, yellow, and green districts signalling safety 

 In red, normal standards of conduct would be low; high in green 

 Chronic panhandling would only be permitted in %5 of downtown 

 

Collins and Blomley – “Private Needs and Public Spaces” 

Page 118 

 

 Laws governing actions of beggars in 13 of 16 cities 

 Control when, where, and manner can occur 

 Seek to avoid situations were they are difficult to avoid, evade, or ignore 

 

City of Victoria v Adams 

 

 City of Victoria made a bylaw that prevented anyone from setting up any over night shelter in the park 

 The purpose of the city's bylaw was to deny homeless people protection from the elements at night to drive them 

from the park, and ultimately the park would be reserved for recreational use by the general public 

 Several individuals as well as NGO's appeal the courts to quash the bylaw 

o Infringed section 7 of the Charter: the right to liberty and security of a person  

o Not saved by section 1 of the Charter 

 Court accepted evidence that at the time the bylaw was passed the number of homeless in Victoria exceeded the 

capacity of shelters 

o That meant that some homeless were forced to seek shelter outside 

 On that basis, the court held that the bylaw was in fact unconstitutional and the appeal came from that decision 

o The court framed the debate as an inevitable need of the homeless to perform life sustaining acts in public 

and responsibility of the government to maintain parks 

 Not common property but public property 

 City argued that the trial judge effectively required city to provide additional shelter beds, therefore they argue 

that court was enforcing a positive obligation on the city, which is inconsistent with Charter jurisprudence.  

o The charter is said to protect certain liberties and prevent state from acting certain ways, but does not 

guarantee economic and social rights 

 No Constitutional right to housing in this country or minimum wages or sufficient means of living 

 CA rejected this argument 

o CA said only duty of city was to refrain from preventing the use of over night temporary shelter 

Is this a property right? 

 City also argued that what was being asserted was a property right, and there are no property rights protected by 

the Charter 

 CA said: The right asserted by the respondents and recognized by the trial judge is the right to provide oneself 

with rudimentary shelter on a temporary basis in areas where the City acknowledges that people can, and must, 

sleep.  
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o This is not a property right, but a right to be free of a state-imposed prohibition on the activity of creating 

or utilizing shelter, a prohibition found to impose significant and potentially severe health risks on one of 

the City's most vulnerable and marginalized populations. 

 Homeless are not claiming the right to exclude, which means they are not trying to exclude people so they are not 

claiming a property right 

o They are claiming right of equal use, the right to NOT be excluded 

 This is not claiming an absolute right because this is not a property right  

 City over regulated. It was not necessary to prevent over night shelters in all public parks at all times in order to 

protect its parks. CA said its possible to limit overnight shelters to certain times at certain parks which are not 

considered shelters 

 There was a rational nexus between the prohibition of over night shelters and the legitimate purpose of protecting 

over parks, but the prohibition goes further then necessary and is not minimally impairing and the benefits of 

protecting parks do NOT outweigh the deleterious health risks homeless people face when faced with no shelter 

overnight. OAKES TEST. 

 Without the Charter could the city still have excluded the homeless? 

o Park is public, so can't homeless use it? 

o If it was MY lawn, I could stop people from doing so. Why can’t a park do the same? 

 City owns park in trust for people  

o In this regard, then city cannot exclude the homeless from it 

 City has an absolute right to park but the only reason it cannot exercise its rights is because of something external, 

the Charter 

 If the rights of homeless were included in the property rights of the park, then no need for the Charter as there is 

an internal right 

 Why would city make this law then, knowing it will be struck down? 

o Politics. Local councilors give in to political pressures coming from the typical voters. Council can say 

yes I'm going to do this and when courts interfere can blame it on unelected courts. Judicial activism?  

 

Takings 

 

Physical taking or expropriation: 

 

 All levels of government need land to carry out their objectives 

o To get land, government can buy land from owner at a mutually agreeable price 

o But if person refuses to sell land, the government may choose to exercise expropriation power 

 Expropriation Act of Alberta: 

o s. 3: When an authorizing Act permits or authorizes an expropriation of land, the expropriating authority 

may, unless the authorizing Act expressly otherwise provides, acquire any estate required by the 

expropriating authority in the land and may acquire any lesser interest by way of profit, easement, right, 

privilege or benefit in, over or derived from the land. 

 Why have this? 

o For public good (prevents individual from interfering with public good) 

o Crown owns the land 

o Hold out problem 

 Should you be compensated for the taking? 

o Economic disincentive: no one would invest if land can just be taken 

o Equity/fairness: no one person should bear the legislative burden for everyone else 

o Let society pay for compensation if society benefits from expropriation 

o Promotes investment by providing insurance to owners that will be compensated (1110 of NAFTA) 

o Forcing government to compensate makes government buy land if it is worth more in the hands of the 

public - Forces government to assess value of project prudently 

 

Common law right to compensation 

 

Sisters of Charity of Rockingham v. the King 
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 No general proposition in common law that you can get compensation for land.  

 Compensation is based on statute 

 Owner of land entitled to compensation only if they can point to a statutory right of compensation. Claim cannot 

be found on general principles but rather on statutes.  

 

A.G. v. De Keysers Royal Hotel 

 

 The House of Lords said a statute is not to be construed as to take away the property of a subject without 

compensation.  

 Parliament can override this ordinary principle if it sees fit to do so, but they will not disregard it without plain 

expression of such purpose  

 When a statute authorizes expropriation, it is assumed that a right for compensation is built into the statute 

UNLESS the statute explicitly states that there is no compensation 

 

Constitutional Protection of Property 

 

 Availability of Constitutional protection means that government cannot use legislative authority to deprive people 

of their property (like in the States) 

 In Canada there is NO Constitutional or Charter protection against a physical taking or expropriation 

 Majority can further public good by taking property, this is the legal situation in Canada 

 Canadian Charter does not protect private property but it does protect overlapping interests, such as protection 

from search and seizure. 

 When there is a takings charge in Canada, courts scrutinize underlying legislation and decide if taking was 

pursuant to legislative authority or whether it was done ultra vires. If Act was pursuant to legislative authority 

court then asks whether the private owner can point to statutory source of compensation 

 

The Canadian Bill of Rights 

 

 Section 1: It is hereby recognized and declared that in Canada there have existed and shall continue to exist 

without discrimination...(a) the right of the individual to life, liberty, security of the person and enjoyment of 

property, and the right not to be deprived thereof except by due process of law 
o Therefore rights CAN be violated without compensation if there is a due process of law 

o Clear language in a legislation can override the Bill of Rights 

 Notwithstanding section 1 of the Canadian Bill of Rights… 

 This applies only at the Federal level 

o There is an Alberta Bill of Rights, identical to the Canadian one 

 

Alberta's Personal Property Bill of Rights 

 

 If there is a taking, it requires compensation. If there is no compensation, then there cannot be a taking 

 This bill can be overwritten by a legislation  

o Notwithstanding the Alberta Personal Property Bill of Rights… 

 This Bill of Rights imposes a political limitation, not a substantive one  

o It forces the government to admit they are taking someone’s property and paying no compensation 

(subtext: let's see you survive the next election) 

 No more implied compensation because there is a Bill saying compensation is ALWAYS required. It must be 

explicitly stated that a taking will not provide compensation in order for the taking to be legal 

 This and the Canadian Bill of Rights do not prevent takings, however, and provide minimal protection 

 

Regulated Takings 

 

Pennsylvania Coal Co. v. Mahon 

Page 124 
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 Kohler Act – companies cannot mine in some areas and where can, must compensate  

 PCC does not need the surface. Conveys surface to homeowners 

 Mining causes subsidence: PCC mines and surface can collapse 

 The arrangement between the homeowners and PCC was that homeowners take house subject to risk. If house 

collapses it is the homeowner’s problem, PCC does not need to pay compensation for this 

o PCC usually did though 

 Kohler Act - Now required to leave certain pillars of coal so as to not cause subsidence 

 PCC argues that this is a taking of PCC property and that either value was taken from them or some interest was 

taken from them (a mining interest) 

 If government had taken the coal under the surface, that would be a physical taking. Government did not take any 

coal from PCC 

o But property is a right to the thing, not the thing itself.  

 Holmes J could have decided that the Act took the support estate from PCC and gave it to the homeowners. This 

is a taking, and requires compensation 

 Instead, Holmes J created a new rule: this is a regulation gone too far 

o If a regulation goes too far it will be considered a taking and will require compensation 

o Holmes J. has a test to distinguish between regulation and regulation gone too far 

 The test is the judge will recognize regulation gone too far when he sees it 

 Decided that loss to PCC for not being able to mine is great 

 In DISSENT, Brandeis J. says value is relative.  

o Value of coal that you have to leave behind is not a large percent of what you totally dig out. Not a great 

diminution  

 So two factors exist in a regulatory taking: 

o The extent of diminution  

o Protection of public from nuisance activities 

 Holmes J. rejects nuisance 

o Can claim nuisance at common law, but homeowners cannot complain about nuisance because they 

consented to no compensation. The Kohler Act does not let homeowners claim under nuisance, they 

signed away their claim to nuisance by agreeing to no compensation if subsidence occurs 

 As a result of this case, law is unclear which is a disadvantage. But the advantage is that it recognizes right of a 

plaintiff for compensation when regulation goes too far 

 Case law after PCC distilled three criteria for a regulated taking: 

1. Extent of diminution 

2. Whether the regulation interfered with investment backed expectation 

a. If land worth $500 000 is bought because of certain development expectations but government 

changes the buyer’s right through regulation to that property and property now only worth $100 

000, there was interference with investment backed expectation 

3. The nature of the state action 

a. Whether it involves physical invasion or merely the adjustment of burdens of economic life to 

promote public good 

 

Lucas v. South Carolina 

Page 126 

 

 Act said man could not develop beach front land for environmental purposes 

o Court says a taking 

 “While property may be regulated to a certain extent, if regulation goes too far it will be recognized as a taking” – 

when is too far? 

1. When there is a physical invasion of property – no matter how small the intrusion and important the 

public purpose = compensation 

a. Supreme Court: if going to deny an owner the right to exclude, compensation is owed 

2. The economic impact of the measure – where regulation denies all economically beneficial use of land 

a.  Plaintiff bought beachfront lots that he wanted to develop but California government prevented 

this, as the area was environmentally sensitive 
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b. Land is economically valueless to plaintiff, he cannot develop it 

c. Supreme Court required compensation  

d. Government asked how they are supposed to protect the beach. Supreme Court said if the 

government objective is so important they should prove it and pay Lucas for the land 

 

Regulatory Takings in Canada 

 

Mariner Real Estate v. Nova Scotia 

Page 133 

 

 MRE cause of action: they bought beach front property and wanted to develop it  

o Told they cannot do anything at all. MRE said that the economic loss they suffered constitutes a taking 

 In Canada, the right to compensation must be found in a statute. The only claim they had was by finding a statute 

that shows they had right to compensation, so based claim on Nova Scotia Expropriation Act 

o Said that it was a de facto or constructed expropriation from language of Act 

 Court says it is a taking if: 

o There is a confiscation of all reasonable private uses of the land in question 

 Court is aware that line between regulating property and taking property is blurry 

 Use an ancillary test:  

o Whether regulation removes all rights associated with the property holder 

 Was Mariner real estate deprived of all its uses? No: 

o Not excluded from property 

o Could still exclude others 

o Could camp on it.  

o The only thing they could not do is build anything of value 

 They were wiped out economically but were still the nominal holders of the property and could exercise some 

power and usage 

 Cromwell requires us to examine not every potential use of the land but those that are reasonable given the land’s 

situation and the extensive land use regulation which is the norm in Canada 

o You can't buy a lot in a residential area and build a sky-scrapper, and then when told that's not allowed 

expect compensation 

 You can't buy land in Canada without regulations. You cannot expect compensation given that 

there is extensive land use regulation in Canada 

 Canadian takings law is not like American takings law:  

o Even if there is an extensive and compelling reason for compensation, it is not up to judges to enforce 

compensation but up to legislatures 

 A further difference is that in Canada expropriations are based on expropriation statues: 

o Expropriation takes place when the government takes an estate or some interest in the land. 

o There must be some expropriation of an interest in order to have compensation  

 Land only regulated – not enough that MRE lost right to build and public gained/benefited by it 

(enhanced value to government or public is not a taking) 

 The regulation must be severe enough “to remove virtually all of the rights associated with the 

property holder’s interest” 

 Must point to an interest that the government acquires 

 The extent of the bundle must be assessed “not only in relation to the lands potential highest and best use, but 

having regard to the nature of the land and the range of reasonable uses to which it is actually being put 

 Only lost value of use 

 In Lucas, lost all economic value 

 Here only a decline in value – could still theoretically use for other things than building houses - no taking 

 Defacto expropriation requires that owner be stripped of all reasonable private uses of land 

 In determining loss of economic value, they asked if it constituted the loss of land within the meaning of the Act 

 Can argue that when the government prohibited Mariner Real Estate from building, it acquired without consent a 

restrictive covenant, which is an interest.  
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o For that reason, it's been argued that the courts did not look hard enough to see if an interest was in fact 

appropriated by the government 

 Mariner may have had a good claim to compensation, but that is not the law 

 

Canadian Pacific Railway Company v. City of Vancouver 

Page 144 

 

 Situation repeated from Mariner 

 Crown granted CPR “Arbatus Corridor” – line fell in disuse – discontinued operations there – willing to sell for 

development – City designates it public greenway – confined CPR to noneconomic uses – compensation? (CPR 

argues legislation intended it) 

o CPR has a decommissioned rail line and wants to develop it and is told they can't 

 Test for de facto taking: 

o An acquisition of a beneficial interest in the property or flowing from it 

o Removal of all reasonable uses of the property 

 Neither met: 

o City has no beneficial interest: 

 City has only gained assurance that it will be developed to its vision 

o Has not removed reasonable use 

 Must assess: highest use – nature of land – range of reasonable uses 

 Does not prevent CPR using as railway or prevent track maintenance 

 Practical result is citizens of Vancouver benefited from a recreational trail at expense of CPR 

 May or may not be a good thing, but point of view is that there was taking of property, but court does not 

recognize right to compensation 

Protection from takings 

 Vancouver Charter, s. 569 

o (1) Where a zoning by-law is or has been passed any property thereby affected shall be deemed as against 

the city not to have been taken or injuriously affected by reason of such zoning and no compensation shall 

be payable by the city or any inspector or official thereof 

 City Charter says: property effected by a bylaw “not a taking” 

 Expropriation Act applies only to “takings” – so no help 

 

NAFTA, Article 1110: Expropriation and Compensation 

 

1. No Party may directly or indirectly nationalize or expropriate an investment of an investor of another Party in its 

territory or take a measure tantamount to nationalization or expropriation of such an investment ("expropriation"), 

except: 

a. for a public purpose; 

b. on a non-discriminatory basis; 

c. in accordance with due process of law and Article 1105(1); and 

d. on payment of compensation in accordance with paragraphs 2 through 6. 

2. Compensation shall be equivalent to the fair market value of the expropriated investment immediately before the 

expropriation took place ("date of expropriation")… 

 These read like the Constitution of the States, where it says no property shall be taken without compensation 

o These have quasi-constitutional status – cannot be bypassed through unilateral Canadian action 

o Foreign investors have protection similar to US Constitution  

 

Annex B.13 

a) Indirect expropriation results from a measure or series of measures of a Party that have an effect equivalent to 

direct expropriation without formal transfer of title or outright seizure; 

b) The determination of whether a measure or series of measures of a Party constitute an indirect expropriation 

requires a case-by-case, fact-based inquiry that considers, among other factors: 

i.  the economic impact of the measure or series of measures, although the sole fact that a measure or 

series of measures of a Party has an adverse effect on the economic value of an investment does not 

establish that an indirect expropriation has occurred; 
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ii. the extent to which the measure or series of measures interfere with distinct, reasonable investment-

backed expectations; and 

iii. the character of the measure or series of measures; 

c) Except in rare circumstances, such as when a measure or series of measures are so severe in the light of their 

purpose that they cannot be reasonably viewed as having been adopted and applied in good faith, non-

discriminatory measures of a Party that are designed and applied to protect legitimate public welfare objectives, 

such as health, safety and the environment, do not constitute indirect expropriation. 

 a) An indirect expropriation is protected like a direct expropriation 

 b) Sounds like ad hoc analysis: 

o Extent of diminution – economic impact 

o Whether the regulation interfered with investment backed expectation 

o The nature of the state action – charter of the measure 

 Canada is giving more protection to foreign investors then Canadians 

o Why not apply this to Canadians if it is deemed important enough to give to foreign investors 

 

  



 23 

III. BOUNDARIES 

Pages 157 – 271 

 

 “Cujus est solum…”- whoever owns the soil, holds title all the way to the heavens and down to the depths of the 

earth 

o courts have resisted applying this maxim literally – it is only a starting point 

 

Airspace: 

 

 Can exist separately from surface rights. Eg a condo 

 Property rights limited to strike a balance between the realistic needs of owners and those of the public: 

o Owner entitled to airspace up to a reasonable height if that space can be reasonably used or 

occupied 

 Actions: 

o Airspace rights are treated as possessory  

o Permanent invasion = trespass (there is direct interference with possession) – actual damage need not be 

shown 

o Usufructuary invasion = nuisance (interferes with mere right of use)– can claim only after the fact – must 

be proven there has been an unreasonable interference with the enjoyment of the property 

 

Didow v. Alberta Power Ltd. – above the surface rights 

Page 158 

 

 Have a farm and the power company wants to run a power line along side a road that abuts that farm 

 The cross arm are going to intrude 6 feet into the airspace over Didow's farm 

 The Latin Maxim: An owner of land owns everything down to hell and up to the sky 

 Seeks action in trespass – declaration/property rule rather than liability/property rule 

 Balancing approach above is mentioned – right to enjoy the use of airspace limited beyond the height necessary 

for reasonable use – above this it is public domain 

 Two kinds of intrusions covered in the case law to 

o Permanent structural projections into the air space above another’s land 

 More likely a trespass 

o Transient invasion into the air space above another’s land at a height not likely to interfere with the land 

owner 

 Owner of land has limited right in the air space over his property; it is limited by what he can possess or occupy 

o What he can most definitely occupy is the surface of his property 

o Cannot occupy airspace above property to infinity, maxim does not apply  

 Remedy is either for trespass or nuisance. Haddad J.A. decided it should be actionable by nuisance 

 Trespass and nuisance are two causes of actions, two different torts that protect proprietary interests that are 

different.  

o Trespass protects a direct physical interference (either intentional or negligently) with land 

o Nuisance protects the use and enjoyment of land 

Remedies sought in this case 

 Plaintiff is seeking a declaration that the cross-arms amount to a trespass: 

o Judge allows appeal and grants declaratory relief 

o Court declared AB power required to obtain consent or obtain right of entry from surface rights board 

(just in AB).  

 Surface Rights Board allows access to power company while stipulating compensation they must 

pay Didow 

Hydro and Electric Energy Act  

 Act amended after Didow case, remedies Didow 

 Section 37: a power line may project over property without owners consent 

o No remedy or damages available 
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Law and Economics approach to boundaries - Coase Applied to Didow: 

 Allocative efficiency stressed – does not matter who property given to, just that one person given exclusive 

control 

o Facilitates exchange – lessens transaction costs and promotes economic efficiency 

o Whoever values it most will get it in the end and this result is independent of initial allocation 

o It is only when property rights not clearly assigned that dispute arises 

o It is likely that APC values it more than Didow – will bargain 

o Assign rights assuming 0 transaction costs 

 

              Property rule     Liability rule 

Didow                           1            2 

Alberta Power            3                         4 

 

1. AB Power may not enter without Didow's permission 

2. AB Power may simply enter airspace and then the court will decide damages. Property was transferred to Didow, 

but his consent was not required, the value was decided by someone else (court). AB Power may enter, but must 

pay damages 

3. AB Power may enter without Didow's permission (can place its utility poles over his land, with no relief). But if 

he values airspace more then they do, he must buy Power co. out.  

a. Didow must acquire permission to remove intrusion. 

4. Didow may remove the intrusion, but must compensate AB Powe  

b. Didow given an injunction to remove poles, but you must compensate them 

 If think courts are slow and get compensation wrong, go with property rule so it is up to parties to decide 

 In Didow if he was given a property rule, he could held out and demanded 2 million dollars for the airspace rights 

to place the power lines. But then the power line would never be built and he is extorting AB Power. So AB 

Power could go to Surface Rights Board who gives them permission to build while stipulating compensation to 

Didow (liability rule) 

 Hydro and Electric Energy Act, section 37 is a property rule in favour of AB Power, why would the Legislature 

choose this?  

o Final allocation will be determined by comparative wants 

o Prevents hold outs 

 Two questions: 

o What is fair? 

 Not fair to Didow, they do not pay compensation 

o What is efficient? 

 Yes. Things that are efficient however, are not always fair 

 

Edwards v. Sims – subsurface rights 

Page 165 

 

 Edwards found a cave on his property. Named cave Great Onyx Cave. 

 The authorities in charge of developing Mammoth Cave as a natural park decided to expropriate Edwards land 

 Jury fixed value of Great Onyx cave in 1926 at just under $400 000 

 While this was going on, Mr. Lee decided he is also entitled to some of that money, as he suspects portions of the 

Great Onyx Cave is under his land.  

 Majority decided that rights in cave should be allocated according to Latin Maxim, to bowels of the Earth 

 Allowed surveyors to go under Edwards land to see how much lies under each person's property 

 Majority says that the Latin Maxim is clear and easy to apply, Lee gets compensation as well 

 Epstein argues that majority got it right, despite the strength of labour and possession theory, efficiency demands 

that Lee receives compensation as well, as the owner of the surface above the cave  

 If only Edwards had ownership of the entire cave there would be 2 problems:  

o Subsurface operations of Edwards could impose an external cost on Lee  

 Therefore all owners of the surface property should have property in the subsurface. 

o  If ownership of the surface and subsurface is split, a bargaining problem may be created 
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  Owner of surface would be required to purchase the subsurface  

 Logan J Dissent:  
o Lee had NO access to the cave, only access was on Edwards land  

 Edwards controlled the access to it and the value of the cave doesn’t come from the land in the 

cave, but by having access into the cave 

o Edwards made it possible to get into cave, he worked for it 

 Labour theory, you labour you should be rewarded (labour and dessert) 

o Therefore only Edwards should have compensation 

 

Boomer v. Atlantic Cement Co. 

 

 Cement plant emits smoke, dirt and vibration 

 Action in nuisance, court agrees – damages or injunction? 

 Neighbours ask for injunction 

 Court says no, otherwise neighbours will cause a hold out problem 

o You'll tell cement plant I'll sell you right to operate, holding out for huge amounts of money 

 Factory employs 300 people – 45m invested 

 Injunction too severe – jobs investment 

 Court will give damages instead 

o Award damages of 185k 

 Landmark case as injunction used to be remedy for nuisance 

 Coase says: 

o Could not just negotiate if court had given an injunction because too many holdouts 

o Hold out could also occur by just one person holding out for value of factory 

o Court went with liability rule to avoid this 

 Cement factory can keep doing what they are doing, but must pay compensation (damages) 

o If bargaining is easy (low transaction costs) = property rule 
 Whoever values most will get it (not possible with something as huge as a cement factory) 

 

Criticisms and Responses to Coase Theorem 

 

 Ability to pay: A project is worthwhile but there is no ability to pay 

o Response: This has nothing to do with Coase Theorem  

 Go to coffee shop and buy a muffin. Both better off, I prefer muffin to $6, shop wants $6 and not 

muffin.  

 Homeless person outside really wants muffin too, values it at more then $6 cause he hasn't eaten. 

He values it MORE but can't pay  

 Not a problem with Coase theorem, a problem that we don't provide for homeless person 

o What happens to a company if it can generate a profit but has no money? 

 A take over. Someone sees value of company and that company can make money but just doesn't 

have money. But other company does have money, so buy’s first company  

 Any time there is potential for profit in a market there is someone who will take advantage of it 

 Endowment effects: What you have to begin with will effect your valuation 

o If you have hockey tickets to a game, you are more likely to sell them for a higher price then you would 

be willing to buy them yourself from someone else 

o Response: No matter what you have in your hand, resulting bargain is efficient 

 Bilateral Monopoly: One side wants to sell very high as he is only seller and the single buyer wants to buy low 

as he is only buyer. Therefore nothing occurs. 

o Response: Don’t protect with a property rule, go with damages (hold out problem, happened in Didow 

case). Therefore one side can do what they need to do but must still pay compensation. 

 Limits of rationality: People don't always know each other's valuation, they don't always act in rational matter. 

Some people have tendencies to charity and are not motivated by economic considerations 

o Response: People are not always motivated by economic considerations, but not always motivated by 

other things either. Whole premise of economic analysis is it can predict the behavior of most people most 

of the time and no other theory does it better 
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Mines and Minerals 

Page 177 

 

 Mineral rights originate from a grant by the Crown 

 Common law rule that a grant includes an estate in all mines and minerals except gold and silver is not in effect 

in Canada 

 Surface rights are separate from sub-surface and mines and minerals 

 

Hudson’s Bay Company lands 

  

 Landholdings granted to HBC (Rupert's Land) and they included the mines and minerals. 

 Between 1867 and 1868 they gave much of this land back to the Dominion  

 HBC got 300 000 pounds and reserved substantial land for trading posts and adjacent settlements 

 Originally, land came with mines and minerals.  

 HBC conveyed the lands to its settlers and traders and when it did so, it conveyed those lands together with mines 

and minerals  

 There are property owners in Alberta who own land that was previously owned by HBC and they have mineral 

rights attached to property.  

 In 1908 HBC smartened up and reserved mines and minerals to themselves 

 

Canadian Pacific Railway lands 

 

 Canadian Pacific Railway also received land from the Crown, started in 1869 

 CPR got 22 million acres, which included mines and minerals.  

 CPR laid out rails and alongside opened up settlements 

 CPR granted some of its lands to farmers and settlers and these included mines and minerals until 1902 

 In 1902 CPR reserves petroleum in some lands and in others natural stone and petroleum, but not natural gas.  

 These interests are now owned by Encana.  

 Around 1912 CPR reserved ALL mines and minerals.  

o Between 1902 and 1912 land that belonged to CPR and came with the mines and minerals was not subject 

to split title.  

o The farmer/settler owned the land with only the natural gas and CPR owned the petroleum and coal.  

o That happens today, can have one oil and gas company that has right to natural gas but someone else has 

right to coal and oil.  

o Three types of subsurface rights:  

 Surface owner, who owns subsurface,  

 Conveyed natural gas to company A  

 Conveyed coal to company B 

 

Dominion lands 

 

 Made homesteading grants to farmers/settlers, starts in 1772.  

 Included minerals at first.  

 By 1887 Crown realizes there is valuable stuff underneath, so an Order-in-Council stopped the giving of mine and 

mineral rights,  

o New homesteads given without mineral rights.  

 Takes several years to implement, so until 1891 grants still have mine and mineral rights, even though there was 

an Order-in-Council saying not to do this 

 After 1891, Dominion lands come only with surface rights.  

o This is not accurate as they own subsurface, just not mines and minerals rights 

 

Crown grants today 
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 Public Lands Act, s. 35(1) 

o "All mines and minerals and the right to work them are, by implication and without the necessity for any 

express words of exception, excepted from every disposition and notification made under this Act." 

 If Crown gives land and does not say you get M and M, you do not. 

 Practice now is to grant mineral leases in exchange for royalties 

 Gold and silver belongs to Crown 

 Under Alberta law a Crown grant is taken to reserve mines and mineral impliedly 

 Mines and Minerals Act, s. 10: 

o "It is hereby declared that no grant from the Crown, whether relating to land, minerals in land or 

otherwise, has operated or will operate as a conveyance of gold and silver unless gold and silver are 

expressly named and conveyed in the grant." 

 No grant from the Crown includes gold and silver even when M and M rights are granted, 

UNLESS expressly stated otherwise in the grant 

 

What are Mines and Minerals? 

 

 Law of real property act s. 57(2) – the surface owner has right to a certain depth of marl and clay excavated on the 

surface 

 Mines and Minerals Act – includes all naturally occurring minerals (list) and excludes sand and gravel (surface 

rights), clay and marble, and peat (Law of Property Act s56(1)). 

 A sale between individuals will pass M and M automatically unless expressly reserved.  

o However, what counts as a reserved mineral is determined by the intentions of parties – Law of Property 

Act s7 – even if silent, if there is an intent to reserve, it is so 

 If ambiguous and statutes don’t help – determine by: 

o Vernacular test: is it regarded as a mineral by miners, commercial people at the time? –  

 Accepted in every Canadian case but one and has prevailed where two below not accepted 

o Purposes and Intentions test – what is the purpose of the reservation? 

o Exceptional occurrences: reservation does not include ordinary rock of the district. Must be exceptional 

in use, character, or value. 

 These same principles are applied to deeds, Crown grants, and variety of Acts 

 The onus is on person alleging substance to be within reservation 

 Whether it can realize a profit can be relevant to the meaning of “minerals” 

 Meaning is not restricted by the fact that it cannot be worked except by destroying surface and 

there is no right to do so 

Right of Entry 

 

 At common law there is an implied right of entry for an operator in possession of Crown mineral lease 

o Can access mines as long care is take to avoid damaging land, as granting the land comes with access 

 Surface Rights Act  

o 12(1) No operator has a right of entry in respect of the surface of any land until the operator has obtained 

the consent of the owner and the occupant of the surface of the land or has become entitled to right of 

entry by reason of an order of the Board pursuant to this Act. 

o Section 12 supplants the common law right of entry 

o Must have consent and compensation of surface owner – if cannot get this, a board mediates 

o Example: Someone offers "...all mines and minerals under the lands described in the schedule, 

including hydrocarbons, whether solid liquid or gaseous, and the right to work them, and for this 

purpose the right to enter…in consideration of $300 000" 

 Section 12 would say this is not allowed – must pay a separate sum for right to enter 

 Cannot lump in the right of access with the right to the mines and minerals 

o Operator has no right of entry unless they pay a separate sum (consideration) for it or go to Surface Rights 

Board 

 Can get Surface Rights Board to access it and they can determine the amount of compensation 

required if surface owner holds out 

o If an agreement does not list a separate sum for the entry rights, the party who acquired the land (even 

with mines and minerals) must go to the Board before they can work the minerals 
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Lateral Boundaries 

 

Land Bounded by Land 

 

Legal description 

 Deed description (e.g., metes and bounds) 

o That river to that Oak tree. Imprecise  

 Cadastre (e.g., Land Titles Act) 

o lot-block-plan of subdivision-township-range-meridian; 

o All land is mapped and can refer to a specific block of land by referring to its code 

o Example: 

 Plan (of subdivision: 1498RR 

 Block 10 

 Lot 2 

 Excepting there out all mines and minerals 

o Estate: Fee Simple 

 If land not listed in Alberta Registries Land Title office, it does not legally exist 

 With a title like this, no one can come and say that land actually belongs to them 

 

Dominion Land Survey, 1870 

 

 Mapped all the land they saw on meridians 

o Land between meridians is subdivided into townships 

o Range divide townships 

o Township = 6x6 sections 

o A quarter section (a quarter of one of 36 sections of township) = standard homestead 

 Alberta: 

o 3 vertical meridians 

 

Disputes 
 

 Lack of clarity in transfer documents? Rely on: 

o Objectively determine true intentions of parties 

o Ranking to go off: 

 Natural monuments 

 Lines and corners actually marked at time of grant ie artificial monuments 

 Abutting established boundaries if referred to in grant 

 Courses and distances 

o Statements of area in grant are accorded least weight 

 Unambiguous but crucial evidence (tree) locating boundary gone? 

o Natural boundaries 

o Original monuments 

o Fences or possession that appear to relate back to original survey 

o Metes and bounds description 

 Parties unsure of boundary? 

o Conventional line doctrine 

 Runs with land 

 Adverse possession will effect if both wrongly assume 

 Mistaken improvement? 

o Law of Property Act s 69 

 If improve while honestly believe is yours then entitled to lien to extent of increased value 

 May be entitled to land if court decides just 

 Must then compensate 

 Could be sued for trespass – damages or occupation rent 
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 Fences 

o When two owners want to build a fence for their common advantage, the costs of construction, 

maintenance, and repairs is shared 

 

Land Bounded by Water 

 

 Public Lands Act s 3(1): 

o In AB – title of beds and shores of all permanent natural bodies is vested in Crown unless expressly 

conveyed 

 At common law: 

o Boundary ad medium 

 To middle of river if non tidal 

 If tidal – own only to high watermark 

o Some provinces: 

 If navigable – Crown even if not tidal 

 If non-navigable – you 

 Test: can it be used as a public highway? – rapids do not alter 

Riparian Rights 

 If own land abutting water have rights to: 

o Access to water 

 If for ordinary uses – animals – domestic – can take unlimited 

 If extraordinary – irrigation – limited – cannot diminish quality of flow  

o To take emergency measures to stop flooding 

o Alberta Water Act – cap of 1250 cubes per year for household uses and must have permit to use for 

extraordinary uses 

Accretion 

 As contours of body change, so does configuration of land – can work for or against owner depending on if rising, 

falling etc 

o Process must be gradual and imperceptible 

o Operation may be excluded in grant 

 If accretion is permanent and results from gradual/imperceptible change (recession of water), then the adjacent 

land owner is entitled to the new lands 

 

 

Support of Land 

 Enjoy a right of support in its natural state and normal level – reciprocal with neighbour  

 Is strict liability – does not matter that work undertaken with utmost care 

 Applies to mines 

 Must show that would occur even if buildings absent 

 Get damages for injury to buildings but not relocation expenses, depreciation in value 

 

Fixtures 

Pages 204 - 213 

 

 If a chattel is attached to a building, it may be transformed into a fixture and legally become part of the realty  

 Grant of land includes all fixtures by default 

o If a house is sold and the contract does not stipulate as to fixtures, anything that is a fixture passes from 

vendor to buyer 

 

Analysis 

 

 2 stages: 

1. Whether or not the chattel was indeed transformed into a fixture? 

2. What happens to existing property rights?  
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 Transformation is a matter of intention. That intention is ascertained from objective factors.  

 2 ancillary tests for objective intent: 

1. Presumed from the degree of annexation 

a. Any attachment of chattel, however loose, gives rise to a presumption that the chattel was 

indeed transformed into a fixture.  

b. The stronger the attachment, the stronger the presumption. 

c. If chattel rests on own weight and not attached, presumption that the chattel is still a chattel, 

not forming part of the property  

2.  Is the presumption rebutted or confirmed by object or purpose of annexation? 

a. If the purpose of attaching the chattel to the real property was to enhance or improve the 

freehold (land or building in question), that is evidence of a fixture.  

b. Chattel that rests on its own weight but placed on land to better that land is a fixture 

although it is not attached.  

c. If the chattel was attached to the land in order to enhance the use of the chattel as a chattel 

(machinery that cannot be operated without being anchored) that is evidence that the chattel 

was not intended to be a fixture, even though it is attached.   

 First decide if attached or held by weight, then decide why it was attached or not attached  

 Purpose of annexation must be clear for world to see 

 External circumstances must speak of the legal status of chattel and not a contract 

o If two parties have a contract that states that the chattel will not become a fixture even though it is 

attached to the land, the contract will bind the two parties, but if the property is sold at that time, the 

contract will NOT bind the new property owner. The owner of the chattel will have to rely on the external 

circumstances now to recover his chattel (if it seems like a fixture)   

 

Tenant fixtures 

 

 A tenant may attach a personal object or equipment to property.  

o Legal status of chattel attached or fixed in this manner may normally be a fixtures,  

 Common law gives tenant a special right to remove chattel even if it's a fixture.  

o Fixture is converted back into a chattel and tenant can remove it 

 Some rules govern this: 

1. Must be attached for purposes of trade, ornamentation, or domestic convenience 

a. Excluding agricultural fixtures 

2. Removal of fixture cannot cause serious harm to property 

a. If removing an ornament might cause some damage it can still be removed, but may have to fix 

damage 

b. If removing fixture causes serious harm (maybe damages foundation), lose right to remove fixture 

3. Implied right of detachment may be abridged by contract 

a. If contract stipulates that anything the tenant makes into a fixture remains with property after, tenant 

cannot remove the fixture again and make it a chattel. 

4. Removal must be timely 

a. Normally during term of lease 

b. In periodic lease, give tenant reasonable period of time at end of lease to remove fixture 

 

Security Interest 

 

 A chattel may be sold subject to a security interest under which the vendor enjoys the right to repossess 

 In the common law – when the chattel becomes affixed it falls under the land security. 

o Security holder loses rights of repossession and is left only w/an action on the debt against the purchaser 

unless the security interest is registered 

 Statutes change all this: 
o Personal Property Security Act s 36: 

 Security interest in chattel will enjoy priority against mortgage interest if security interest is taken 

before the item is a fixture 
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 No registration required but failure to do so will result in over those who subsequently deal with 

the landowner – including the mortgagee. 

 

LaSalle Recreations Ltd. v. Canadian Camdex Investments Ltd 

Page 204 

 

 Vendor of carpet failed to register a security interest in the carpet with the land titles office 

 Has carpet become a fixture? 

o Goods attached slightly – for the better use of the goods as goods (to make it useful) or for the better use 

of the building as a hotel? 

1. Could not expect to use unfinished floor - fixture 

2. Carpet was attached/must be to work as a carpet – hints at chattel 

3. Annexation required for completion of floors – fixture 

4. Carpeting periodically replaced – does not establish much 

5. Used carpet can be re-sold – chattel 

 Conclude that object of annexation was for better use of building as hotel 

 

Diamond Neon v. TD Realty 
Page 209 

 

 Dispute over two signs 

 Tenant UM annexes sign rented from DN 

o Rental agreement stipulates signs not a fixture 

o Contract gives DN right to remove signs when contract expires 

 Tenant UM goes out of business, vacate premises 

 Tenant Dueck takes over premises and rental contract 

 Tenant Dueck vacates, but signs remain annexed 

 Landlord WC sells realty to defendant TD 

 TD, unaware of rental agreement, sells signs to NH (Nettie Holdings) - conversion? 

 J.A. (majority) 

o No – contract cannot bind 3
rd

 party – new land owner could not have known about clause 

 D had no notice of P's rights 

 P had contractual right against Dueck but no property right 

o No duty to inquire 

o Notice after the sale of land would not affect property in signs 

o When Dueck’s lease expired, P could no longer remove sign under law of tenant’s fixtures (impossible to 

exercise contractual right). 

o Signs were fixtures, part of realty 

 Signs attached to ground in concrete fixture, not on own weight 

 They made premises more useful as a business 

 J.A. (dissent) 

o Sign contents capable of rebutting presumption 

 Rebut presumption of attachment  

 Analogy: two signs on my house that I put up and affix to building. One says address; the other 

says my name and occupation. Address sign clearly identifies the property and improves the 

property. The nameplate only helps me, as no one else moving in would find that sign useful 

o In this case, contents ought to have put D on enquiry 

o Removal and sale of signs by D confirms expectations 

 

The Transformation of Chattel Ownership 

Pages 213 – 230 

 

 Three kinds of transformation: 

o Confusion 

o Alteration 
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o Accession 

 

Jones v. De Marchant 

 All three kinds of transformation 

o Beaver pelts mixed together, sewn together and turned into a coat 

o Plaintiff's husband bought at her request and with her money 18 beaver pelts 

o She stored them at a locker but her husband removed them without her permission 

o Had them made into a coat, but had to add his own 4 beaver skins that he bought with his money 

o Both husband and wife beaver pelts used to make a coat 

o Husband gave coat to mistress, who did not know who pelts belonged to 

 3 kinds of transformation: 

o Confusion:  

 Mixing of the plaintiff's pelts with those of her husbands 

 After putting all beaver skins in a pile, cannot tell whose beaver skins were whose.  

o Accession: 

 Combination of chattels: pelts sewn together. 

o Alteration  
 Beaver pelts sewn together and then altered into a coat, which could not be divided  

 

Confusion 

 

 Impractical or impossible to distinguish the particles in respect to ownership i.e. flour mixed together 

 Authorized  
o Rights determined by contract 

o If the confusion or admixture done pursuant to a contract, then the contract determines the rights of the 

parties. Look at grain storage cases 

 Innocent 

o Owners in common: proportionate share, 50/50 if contributions unknown 

 Wrongful 

o Old rule: wrongdoer loses everything.  

o New rule (Indian Oil v. Greenstone): proportionate share, plus damages 

o If confusion occurred through wrong doing or negligence, tortfeasor would forfeit everything. This 

approach may be punitive and unfair to wrongdoer, especially in negligence, given we can do justice in 

other means including tort and criminal law (if theft) 

o In Glencore, a new rule is made: owner of the good combined unlawfully only gets a share proportionate 

to her contribution.  

 Takes into consideration quantity and value of share contributed 

 Takes into consideration financial value of good  

 In addition, under the new rule the wrongdoer is liable to the innocent owner in damages for any 

losses.  

 Any doubt resolved against wrongdoer: any contribution in doubt is presumed to belong to 

innocent party 

 

Glencore International A.G. et al. v. Metro Trading International Inc. 

Page 213 

 

 MTI stored and refined oil for several companies 

 Commingled oil of same quality and blended oils of different grades to produce totally different grade 

 Innocent/authorized? 

o Mixture would be held in common – each an owner of original proportion 

 Unauthorized? 

o Plaintiff entitled to original quantity – any doubt resolved in his favour 

 Reasons: 

o New product owned in common 

o Proportional to contributions reflecting quantity and value 
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Accession 
  

 Items initially distinguishable become inextricably fused 

 Natural accession – rights of animal owner extend to offspring 

 Artificial accession – goods attached to land or chattel may become part of it an accrue to owner of principal 

chattel 

 Must identify the principal chattel: 

o Usually one that has most market value but not always: 

 As in Cavalier where work done in stages – each stage cost less than original chattel so subsumed 

 Doctrine can apply to both corporeal and incorporeal goods 

o Download songs and burn it onto a CD as opposed to putting it on iPod (can delete it from iPod easily). 

On CD it is a physical copy and cannot separate songs. So we have accession: Blank CD I bought 

lawfully and the song I downloaded illegally. So who owns it? Me or artist? 

Tests for accession: 

 Injurious removal – can it be removed without physical damage to principal chattel? 

 Separate existence – has the separate identity of the acceded chattel been lost? 

 Destruction of utility – would removal of the combined items destroy the utility of the principal chattel 

 Fixtures test – look at degree and purpose of annexation – has accession occurred? 

 

Approach used depends on nature of dispute: 

Firestone v. Industrial Acceptance Corp. 

 

 Plaintiff has security interest in tires, defendant has security interest in truck – purchaser defaults on both 

 Defendant say tires are acceded 

 Which test? 

o Destruction of utility – would removal of the tires from the truck destroy the utility of the truck? 

 Arguably yes 

 Good for defendant 

o Separate existence – has the separate identity of the tires been lost? 

 Arguably no 

 Good for plaintiff 

o Injurious removal – can the tires be removed without physical damage to the truck? 

 Arguably yes 

 Good for plaintiff 

 This is the test used in this case 

 SCC wants to prevent a windfall for truck vendor 

 Under AB statute: PPSA s 1(1)(a) 

o Even a minimal attachment becomes an accession 

o Want to allow security contests to be resolved by detailed rules of the Act, not common law 

o Under PPSA the tire vendor would retain right of removal as long as security interest attached before tires 

fell under security of truck vendor 

 

McKeown v. Cavalier Yachts 
Page 221 

 

Facts 

 McKeown had Cavalier finish hull of yacht 

 Under terms of that deal, McKeown only had to pay sales tax, everything else considered paid for 

 Cavalier Yacht sold its business to second defendant, Spartech, and it was Spartech that completed the yacht, 

labouring under the assumption as to the compensation to be received  

 At the end of the day there was a yacht that was made of the hull owned by McKeown, worth $1777, and 

improvements by second defendant worth $24 409 

 Plaintiff sued in detinue, that is to recover possession of the finished yacht 
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Issues 

 Whose property is that yacht? If it is the plaintiff's, should plaintiff receive the yacht or damages for that yacht? 

What remedy? 

 Suppose second defendant was an innocent improver, what happens to its rights? Is there some entitlement under 

the principle of unjust enrichment? 

 Has accession occurred (page 226)? 

o First test – injurious removal: can the minor chattel be physically detached?  

 Second test: can it conveniently be detached 

 Third test: will the removal injure the principle chattel? 

 Fourth test: Would it destroy the current article?  

 In this case seem to judge either on third test of injury to physical chattel or fourth test, destroy the current article? 

o Cannot take hull of yacht without destroying it, so accession did occur 

Decision 

 Plaintiff gets yacht but must pay sum to Spartech for improvements 

 Law of unjust enrichment 

o Plaintiff benefits 

o Defendant loses 

o No juristic reason for this 

 Said benefit incontrovertible – plaintiff must pay difference between work done (24k) and what 

he was going to pay Cavalier Yachts (20k) 

 There was accession 

o What is the principal chattel? The hull or the improvements? 

 The hull 

 Court: improvements are a series of accessions to hull 

o Improvements carried out stage by stage, and each time addition is subsumed by primary chattel 

o Perhaps if first improvement was $500 and engine was added last, engine was subsumed. But if engine 

added first, which is worth $5000, added first, it can be principal chattel as it is worth more then hull.  

o This implies that sequence matters, which can lead to ambiguities 

 Why should it matter if worker A showed up before worker B  

 Alternative tests: total value or essence 

o Improvements worth $17 000, which are about 13 times the value of the hull itself 

 Therefore they should be the principal chattel and the rights to the hull are subsumed  

o Response: the hull is the defining character of a boat, without a hull, there are no improvements or no 

boat at all.  

What is the proper remedy? 

 Return in specie ("property rule") 

o Give plaintiff the boat  

o In Australia, a boat is sufficiently unique to plaintiff 

o Cannot get return of ordinary articles, only return of unique items 

 But plaintiff did not have a yacht, just had a hull.  

 Could he not with compensation acquire the exact same thing, a laminated hull?  

 What makes it a hardship to deny him the actual yacht?  

 Court says yes we can make him financially whole again, but in Australia at this time, felt 

it best to give him back the yacht as well. 

 Damages ("liability rule") 

o Allow the Spartech to keep the yacht but pay damages  

o Allow plaintiff to keep the yacht but pay for the improvements 

 Is the improver entitled to payment? 

o Moral hazard problem 

 In this case, plaintiff entitled to value of chattel.  

 If plaintiff wishes to seize chattel, and the chattel has been improved, why would the defendant be 

entitled to compensation?  

 Defendant entitled if plaintiff was unjustly enriched by defendant's improvements 

o If plaintiff took financial responsibility with money for improvements then defendant is liable 
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 But if plaintiff is not financially responsible, as plaintiff already paid 20 000 for improvement, 

then he is not unjustly enriched 

 Plaintiff had already paid, so why should he have to pay for work done that he did not know he 

was responsible for? 

 Also, judge did not accept that Spartech was an innocent improver, as the manager of Spartech 

also worked for Cavalier, so he was in a position to find out the true state of affairs 

 The judge makes an order for plaintiff to pay 4409 dollars as a condition of recovering the cost 

o Judge says this is the cost of the work 

o Little to explain where judge got this number 

 

Gidney v. Shank 

Page 227 

 

Facts 

 Plaintiff purchased a rundown canoe and spends time and money on materials to make it usable 

 RCMP says canoe was stolen from Feuerstein and take it back to him 

 Do not know condition of canoe when it was stolen 

Decision 

 Give it to Feurestein 

Reason 

 The thief never had title, so he could not give good title to next owner, so title was still with Feuerstein 

o Gidney had possession of canoe but did not have title to it 

 Gidney could still claim property rights by improvements, saying it is accession 

o Doctrine of accession never mentioned in this case 

 True that Gidney never took title of the boat from the thief, but Gidney may have taken title by 

accession 

 Property of canoe was subsumed in the improvements. Court is unaware of this possibility.  

 Court assumes canoe belongs to Feurestein even in its improved state 

 Question is whether Gidney can recover under doctrine of unjust enrichment 

Doctrine of Unjust Enrichment 

 Sometimes referred to as the law of restitution  

 Plaintiff must show:  

1. An enrichment of the defendant  

2. A corresponding deprivation to the plaintiff  

3. There is no juristic reason for the plaintiff to keep the enrichment  

 If these three conditions are satisfied, the defendant does not keep the enrichment.  

1. Making canoe useful on water was an incontrovertible enrichment to Feurerstein.  

2. Taking the canoe was a deprivation to plaintiff.  

3. But since there was no relation between Gidney and Feuerstein and Feuerstein had no knowledge that 

plaintiff was doing this, there WAS a juristic reason for Feurerstein to keep enrichment. 

o Feuerstein never consented to improvements and there was never any communication.  

 Unfair to make Feuerstein to pay for improvements he never consented to 
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IV. POSSESSION 

Pages 273 – 344  

 

Possession 

 

 Two elements: 

o Factum or corpus: physical possession 

o Animus possidendi: intent to possess the thing 

 Possession of land or personal property may give rise to proprietary interest, known in common law as 

possessionary title, or possession as root of title 

 Based on Pearson v Post, what counts as possession? 

o Depends on the circumstances 

o Term of possession resists a formula 

o Alberta Wildlife Act:  

 For purpose of this Act a person has a thing in his possession when a person has a thing in his 

possession.  

 Useless 

 In Popov v. Hayashi, possession could start even before complete dominion and control 

o Such efforts must be significant and reasonably calculated to account for unequivocal dominion and 

control at some point in near future 

 

Tubantia 

 

 Salvager’s case - find gold, second team comes and tries to get gold 

o First team can't make claims as owners as they are not owners 

o Must say it is their possession and no one can interfere with their possession 

o To have possession need:  

 An intention to possess the wreck/gold (animus possidendi)  

 Physical control (Factum)  

o Did the first team of salvagers have physical control?  

 Court says they had as much physical control as was possible under circumstances.  

 That is as much physical control as required by the court: as much physical control as 

practically capable  

 Economic and public policy incentive to rule this – ruling otherwise would discourage 

salvaging 

 A “true owner” would not act different than plaintiff 

o Did the first team of salvagers have an intention to possess the wreck? 

 Court said they were intending to control the wreck and exhibited physical control 

 

 

Possession, constructive possession, rights to possession, bailment 

 

 May possess without a high degree of awareness and absolute resolve to exert exclusive control 

 When physical and mental elements are watered down have constructive possession 

 Interesting cases come up when right to possession challenged on imperfect possession 

o Prof leaves to go outside but leaves stuff on desk, is he still in possession?  

o He has a right to possession at the very least. Leaving desk means no physical possession but still has 

constructive control. What if he goes outside, is he still in possession? At some point, no longer in 

possession 

The Bailment situation 

 

 Right to possession given to someone for limited time. The bailor transfers temporarily personal goods to the 

bailee. Lend someone a book, rental company rents a car, leave your watch in shop for repair. All bailment 

situations 

 Right to possession of bailee is only temporary 
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Abandonment 

 

 Opposite of possessory title. Process where you relinquish your rights by relinquishing physical control with 

intention of abandoning the thing: 

o Intention to abandon 

o Sufficient act of divestment: 

 Passage of time 

 Nature of transaction 

 Conduct 

 Nature and value of object 

 

Animals 

 

 When animals nest on my land there is constructive possession – they are mine until they can fly or run away and 

I hold the exclusive right to hunt or capture them. 

 

Pierson v. Post 

 

 Pierson chasing fox 

 Post, the saucy intruder, sees fox and in view of Pierson shoots fox and takes it 

 Majority rejected claims of first pursual 

o Says that a wild animal becomes possession of person who kills it or at least deprives it of natural 

freedom by mortally wounding or trapping it.  

o Only those acts that bring the wild animal under that certain control that give rise to possession, and 

possession can give rise to title.  

o This is how one acquires title to wild animal, reduce it to possession first by killing it, maiming it or 

trapping it 

 Possession here requires a clear act that makes it patent for the world to see that the pursuer has "an unequivocal 

intention of appropriating the animal to individual use" 

 Good rule in eyes of majority because the first in time rule is clear and easy to apply. Reduce conflict after wild 

animal is killed. But it reduces a certain kind of conflict that might arise subsequent to the killing, not conflict that 

rises prior to killing 

Dissent 

 Most appropriate way to resolve this kind of dispute would be leave it up to hunters, the relevant group who 

should make that decision. 

o He would favour the first pursuer over the interloper.  

o Fox is pest and it is a good thing to hunt it.  

o Wants to give rights at an earlier moment 

 Majority/dissent clash between labour rewards and value of the act of saying “mine” 

 Economic analysis would seem to support dissent. But efficiency also requires a clear rule, and it seems that the 

rule suggested by majority is clearer rule. Owners that fail to clearly identify their claim create uncertainty which 

leads to litigation which wastes resources 

 But in Pierson v Post, possession is a sign that comes too late into the game. Yes, the rule that says you should 

take fox into your possession and only then will we recognize your effort, that rule does not forget multiple 

pursuers from wasting their effort, as only one hunter will get the prize.  

 Occasionally more is required: seal cases – must bring on board to complete possession 

 

Popov v. Hayashi 

Page 273 

 

 Normally, we would expect the Pierson v Post ruling to apply 

o You have to reduce the baseball to possession, you have to prove your animus and requisite control under 

the circumstances  

o Not enough that you are about to catch the fox, unless you demonstrate or prove that you got it 
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 Mr. Popov had baseball in his glove, or so he thought. He was jumped by a mob of people for it. He falls to the 

floor and the ball is not in his glove. If it were firmly in his glove he would not have given up control. So when 

mob jumped him he is just about to secure ball.  

 Mr Hayashi did not jump Popov. He is the one with ball in his glove at the very end 

 If we apply Pierson v Post, the result would be Popov gets nothing, even though he spent effort to catch ball.  

o He did not end up with it, Hayashi did, so Hayashi would get it 

 Why did McCarthy J not give Hayashi the ball?  

o Violence of crowd made Popov lose itM 

o McCarthy does not want to make this acceptable conduct 

o Although Popov did not have possession, he had a pre-possessory interest.  

 How much is a pre-possessory right worth? In this case it's worth half 

 So why does Hayashi get the other half? 

o McCarthy wanted to do justice for both parties 

 To establish pre-possessory interest, must 

1. Take significant but not complete action to possess 

2. Efforts must be interrupted by the unlawful acts of others 

 If you prove you took significant effort to gain possession, and act was interrupted unlawfully, this gives rise to a 

qualified right to possession, which can have an action in conversion 

 In judge’s opinion, Hayashi did everything required to claim possession. He would normally be awarded 

everything, but the ball was already encumbered by Popov's pre-possessory interest, so gets half 

 Equitable division 

o Why 50/50 and not 75/25? We just don’t know 

 Odd decision because if we do recognize his pre-possessory interest and his effort was interrupted that is one 

thing, but we don't know if uninterrupted he would have completed the catch.  

o This is the rules of evidence. Unless you prove case as plaintiff over 50%, you really haven't made your 

case.  

o Even if we do recognize pre-possessory interest, maybe McCarthy should have dismissed Popov's case, as 

he didn't prove that he would have made that catch even without a crowd 

 

 

Finders 

 Rank of interests: 

o True owner 

o Person with prior interest at time of finding 

o Occupier has better title than finder 

o Finder 

o The world 

Actions 

 Detinue: where defendant wrongfully refuses request for return 

 Trespass to chattel: can get damages 

 Conversion 

 

Chattels found on real property 

 Finder asserts title under possession 

 Property owner under constructive possession – doesn’t matter if aware there or not 

 

Why should finder be entitled to possession? 

 Undermining title would encourage a free-for-all for his good 

 Subsequent dealing by him would be jeopardized 

 No incentive to find things and return to socially productive uses 

 

Duties of Finder 

 Must actively seek out true owner 

 Must take good care of chattel 
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Rights of Finder 

 See above 

 Only get full rights if abandoned 

 Limited rights if trespassing (wrongdoing – Baird/no criminality – Bird) 

 

Rights of Occupier 

 Occupier will prevail if embedded in the land 

 Have constructive possession 

 

Parker v. British Airways 

 Parker waiting in BA’s lounge at Heathrow – finds bracelet – no one claims so he does 

 Should it go to finder or owner of the land 

 Here the chattel is not embedded 

 Goes to Parker: 

o Could say BA had no animus possidendi and lacked physical control 

o When not attached or embedded, an occupier must have a intention to exercise control over premises and 

possess everything in it 

o No evidence BA searched for or demanded lost objects 

o If had been found by employee he would have been in custody – BA would possess 

o Mention that if trespassing, landowner is preferred even if show no manifest intent to control 

 Court refers to Bridges v. Hawkesworth 

 

Bridges v. Hawkesworth 

 Money on floor of shop 

 Finder wins: 

o Keeper had no animus 

o No intent to control shopping area 

o Lack of actual control 

 

Trachuk v. Olinek 

Page 309 

 Land owned by Marathon – Amoco has surface rights to well-site – rest of land leased to Trachuk (excluding 

well-sites) – easements for other companies for pipe lines 

 Olinek a contractor – him and three others find money within fenced off well-site belonging to Amoco on pipe 

easement 

 Trachuk says in defacto possession of land – defendants’ claim finders possession 

 If find with plaintiff he has constructive possession and has better claim against defendant (though not against true 

owner) 

 Although occupiers have a better title Trachuk loses 

o The lease did not grant him occupancy – tenants are given exclusive possession but clause ruled this out 

o Did not have physical possession 

o Rarely went in fence and never had right or intent to exclude 

o He built fence under Amoco’s instruction, not to keep others out 

 

Felonious Finders 

 

Ex turpii principle 

 Cannot found an action on a wrong doing 

 Should not get title when find something in the course of a wrong doing 

 

Bird v. Fort Frances 

 Boy trespassing – finds money under house – police take away and refuse to give back despite no true owner 

coming forward and no claim from landowner 
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 Ex turpii? Claim money even though trespassing? 

o Yes 

o Title good against world except true owner 

 

Baird v. British Columbia 

 Travellers cheques seized – Baird admits to stealing money but never charged – police refuse to give back 

 Court says OK – ex turpii denies him money. Why? How reconcile with Bird? 

o Bird did not have degree of criminality or immorality to support it 

o Baird clearly criminal and immoral so apply 

o Where is the line? 
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Adverse Possession 

Page 287 

 Allows a squatter to assert rights which are good not only against the rest of the world, but also against true title 

owner 

o If the squatter fulfills requirements of AP, then the title of the owner is extinguished, or at the least the 

right of the true owner to bring an action to recover possession of the land is barred 

 Squatter must demonstrate fundamentals of possession, factum (physical control) and animus (intent to control) 

 Must maintain possession in a precise way (CL) for a precise time (10 years – Limitations Act 

o Even before period over have rights against everyone except true owner (see Perry v Clissol) 

 Can found an action in trespass against another squatter and this right can be transferred 

o If owner gives or sells land during limitation period the clock starts again 

o The torrens system we will know of all registered claims against land – AP not registered 

 Even before the possessory claim matures, we have an inchoate possessory title in the squatter 

o Illustrated by Australian Case Perry v Clissol: 

  Gov't sent a notice of expropriation to seize a piece of land and reserve it for school site 

 Clissol fenced property, paid taxes, rented it out to tenants and a year later died.  

 When gov't wanted to take the land, his heirs made a demand on gov't for compensation 

 Gov't looked and found out Clissol was not owner, but a squatter  

 Found a nice parcel of land, fenced it in, paid taxes and made money off it.  

 Now he wants compensation. Should he be entitled? 

o Does he have possession of land. If he does, then his possessory right are good against the world except 

the paper owner who is out there somewhere.  

o His rights based on possession are superior to those of the gov't.  

 So whether or not Clissol's claim or not matured against the paper owner are not important, 

because he has better possession then gov't.  

 So yes, he gets compensation.  

 Did not matter his claims were incomplete and that he did not have possession for required time 

to have title against owner, his possession against gov't was good 

 

Why recognize adverse possession? 

 

1. Problem of lost evidence: after 10 years can't be expected to have the evidence to support your case  

2. Quieting Title: we want buyers to be reasonably certain of what they're buying. Can't ask them to look after the 

complete history of the land. Want to say: you bought the land, it seems good, it is good. Place the onus on the 

paper owner to protect their rights.  

3. Want to discourage paper owner from sleeping on their rights 

4. Reliance interest not only of squatter who improved land thinking they had land (or not) but maybe squatter's 

tenants. Want to protect those rights. 

 

Basic elements 

 

 Length of possession 

o 10 years 

 Quality of possession 

o Open and notorious: Squatter acts as the true owner and occupation is of a quality or nature that should 

put the true owner on watch. Not concealing the possession as that is not acting like true owner would 

o Peaceful: cannot establish squatter’s rights by violence or force 

o Adverse: cannot be on property with permission of true owner and then claim possessory title, because 

then the possession is by permission of the true owner 

 Not adverse if ever acknowledge the rights of the true owner 

o Actual: True owner has actual possession on what he uses and constructive possession of what he doesn’t  

 A squatter has possession only on what he claims (what he fences in) 

o Exclusive: must work to keep true owner and others out 

 Trivial acts of dominion by true owner will defeat this 
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 All requirements of adverse possession must be met for 10 years, and if one of those elements is not met for even 

a day during 10 years, then claim of adverse possession fails 

 This is a common law test  

 In a claim all elements of this test must be proven  then apply Limitations Act 

 On test – even if you say “has not met the common law requirements” go on to say “but if he did, here is how 

Limitations Act would apply” 

 

Inconsistent Use 

 

 This is the law in ONT only 

 A subjective requirement focusing on the animus of the squatter with respect to excluding the owner or acting in a 

manner inconsistent with title owner's plans for the land 

 In England retreated from this test, not going to inquire into squatters state of mind, only ask if squatter intended 

to possess land 

 In Alberta, the common law rules for adverse possession are put through the Limitations Act 

 

Limitations Act 

 

 Section 1: defines claim, injury, remedial order 

 Section 2: When does Act apply? 

o Burden and procedure 

 Section 3(1): Limitation period 

a) 2 years from time of actual or constructive discovery (for chattles) 

b) 10 years after the claim arose (only for land s. 3(4)) 

 Only period applicable to adverse possession of lands is s. 3(4) 

 Section 3(3)(f): when does the claim arise? 

o As soon as title owner is dispossessed the clock starts running 

 Section 3(6): what does adverse possession mean?  

o A round about way to bring back the pervious provision of the Act, which was included in this version. It 

means that after 10 years, your title is extinguished. Cannot bring an action, cannot regain land peacefully 

(by original owner) 

 Section 3(7): acknowledgement – if person in AP of real property has given to the true owner of the real property 

an acknowledgement in writing of the true owner’s title to the real property prior to the 10 year expiry limitation, 

he loses his AP claim 

o In common law, any (writing or oral) acknowledgement will defeat an AP claim 

o Now in Alberta, if you acknowledge an owner's claim orally, not sure what will happen 

o 3 versions: 

 Common law acknowledgment 

 Alberta acknowledgment in writing 

 Alberta acknowledgement orally 

 Section 4(1): concealment – is it relevant 

o Generally, for ANY claim, the operation of 3(1)(b) is suspended for any time that the defendant 

fraudulently conceals the AP claim, the clock is suspended for that time 

o If you conceal the fact that you are acting as the owner, the clock stops running. Any time your presence 

on the property is concealed, the clock is stopped. NOT restarted. 

o The problem: according to common law if you claim of AP is not open and notorious, the clock restarts 

so in Common law if not open and notorious the clock restarts but in statute it is suspended 

 

Keefer v. Arillota 
Page 287 

 

 On north side are appellants who occupy a grocery store 

 South of that driveway there is a house occupied by the respondents, the Keefer's  

 Strip of land that is 8 feet wide and 105 feet deep that is being contested 
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o Stone drive that leads to a grassy area then a garage 

o Steps that go upstairs to an apartment above the store on the appellants grocery store 

 Tenant there does not use driveway to park their car, just cross it to reach apartment 

 Keefer’s have an easement for purpose of getting in and out of property, using driveway 

 Respondents have title to house south of driveway and right of way over the driveway which is a non-possessory 

interest (incorporeal, does not give them right to possession) 

o Seem that they abuse this right, build a garage in back of property 

o Sometimes they turn parts of the driveway into an ice rink 

o There is a point when for four years a junk car is parked on the driveway 

o This is more then in and out, it is abuse of non-possessory right 

Issue 

 Did they establish adverse possession of the driveway, by using it in the manner they did? 

Reason 

 Use made by respondents was not inconsistent with the use by the storeowners  

 They operate a grocery store, which is only open in the summer, they spent their winters in Florida. 

 They don't need the driveway other then for deliveries.  

 When their tenant move in or out, the Keefer's clear the driveway, allowing tenant to move in or out and allow 

moving van onto driveway 

 Did not meet some common law requirements: 

o Must be exclusive - was not 

 Under Inconsistent Use test: 

o Do not get possessory title unless using land in a way that is inconsistent with the uses that the true 

owner intends to make of it 

 They never intended to use the driveway, so the Keefer use was not inconsistent with Arillota use 

 “A possessory title cannot be acquired against true owner by depriving him of uses of his property that he never 

intended or desired to make of it” 

o Relevant to animus – must be shown that there was an intention to exclude owner from using in way they 

want 

o Not only that you need to have peaceful, open and notorious possession, etc. You now need to 

demonstrate four things 

 Need to know you are not true owner 

 Need to know who true owner is 

 Have to know what uses or plans the true owner has for the property 

 You must act in a manner that is inconsistent with the true owner's plan  

 Hostile to squatter, so if person for example said "I had no plans for this land", then the squatter cannot use the 

land inconsistently with the owner, as owner had NO plans 

o Must now know that land belongs to another, who owner is, what plans are, and find way to get in 

way of plans 

 The Keefer’s got the garage, because the use of the garage was exclusive.  

 The rest of the driveway was used by both owners 

 

Ties v. Ancaster (Town) 

Page 297 

 

 Teis family cultivated an area of land that they believed was theirs 

 Laskin J regarded by Teis family and municipality as having made a mutual mistake  

o Both parties believed that Teis' had paper title, even though it was municipality  

 Under test from Keefer, Teis could not claim title to that area through Inconsistent Use as they could not claim 

that they were labouring in an area they knew was not theirs, they laboured thinking it was theirs 

o How can you use land inconsistently to the true owner when you think YOU are the true owner 

 Laskin J says that is not right, and manages to establish and recognize a claim of adverse possession by the Teis 

family 

o Laskin J is skeptical from the beginning about the test of inconsistent use 

 The inconsistent use test focuses on paper title owner, not on the intention of the squatter 
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 Possession does not require to know who owner is, at common law if you had exclusive possession you had rights 

against the world  

 Laskin says if we import test of inconsistent use, every time you are an innocent squatter believing land is yours 

you lose because you can't prove actions inconsistent with true owner 

o Again, you cannot use land inconsistently to the true owner when you think you ARE the true owner 

o That leaves adverse possession for only willful trespassers who try to establish claims in other people's 

land 

 Perverse 

 Laskin J says inconsistent use test cannot be applied to cases of MUTUAL MISTAKE of title 

o In other words, in cases of mutual mistakes, the court may reasonably infer that the claimants intended to 

exclude all others including paper title holder (in this case the town) 

 

Adverse possession in Chattels/Personal Property 

 

 Chattels different then land 

o Movable and easier to hide 

o Unlikely to be registered 

 

Barberree v. Bilo 

 

 Coupe splits, husband takes and refuses to return motorcycle 

 After 2 year limitation period expired (not land, so use 2 years), the husband sold motorcycle to defendant Bilo  

 Wife demands it back 

 Who wins?  

o Wife, who owns the motorcycle  

o Bilo, who can claim on the basis of possession of the motorcycle 

 The court reasons that the wife's cause of action against her husband is statute barred as 2 years have passed. She 

cannot recover from her husband 

 But her title was not extinguished, she remains the owner of the motorcycle  

o She is statute barred, but has not lost title like after 10 years of holding land in AP of land 

 The husband can only give the buyer, Bilo, possessory rights, not title.  

o Husband never had title (nemo dat principle) 

 Furthermore, the transfer of the motorcycle from husband to Bilo was a fresh act of conversion. The wife could 

restart the clock and have 2 years to bring an action against the buyer of the motorcycle, in which case she wins in 

conversion 

o Each act of conversion restarts the Limitations Act timer 

 That means, in effect, that there is no adverse possession of chattels in Alberta 

o The husband could not dispossess his wife by taking the motorcycle 

o After two years the husband is protected but upon husband's death or anyone he transfers it too the clock 

restarts 

 In Manitoba, after limitation act expires, owner's title IS extinguished. This shows you how important it is to 

check legislation 

 

O’Keefe v. Snyder 

 

 3 of O'Keefe's paintings disappear from a gallery owned by her husband 

 In 1972 she reports them stolen to the Arts Dealer Association of America 

o The ADAA keeps a registry of stolen artwork 

 In 1976 O'Keefe learns that the paintings, which she claimed were stolen, are in the possession of Snyder 

 Snyder says he bought the paintings for $35 000 from Frank 

 Frank says they were a gift to me from my dad in 1965 and I reject the notion that they were stolen.  

o In fact, you say they were stolen in 1942 but I remember them hanging years before that, so no, not stolen 

o How did father acquire them from O'Keefe? Frank did not know 

 O'Keefe said they were stolen after the limitation period at that place (6 years) 
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 The cause of action accrued in 1946, the day of the alleged theft 

 Count six years from then, and after six years, the person in possession of that property, even the thief, has 

absolute title to those paintings 

 But thief, or anyone with painting, must establish rules of AP, such as open and notorious. Cannot be hidden, 

cannot be stolen 

 O'Keefe appeals 

 Court held that Snyder did not prove elements of AP. Was not open and notorious 

 Held that cause of action accrues when Snyder openly displays the painting in such manner that would put the 

owner in notice 

o The three paintings were put on the wall in a private residence over a very long period of time and for one 

day they were exhibited in the Trenton Jewish Community Centre. That was the extent that they were 

made available to the public 

o Was this showing sufficiently open and notorious to fulfill AP claim?  

 No 

o This appealed 

 The next court said cannot use claim of AP in chattels. Only for land 

 Suppose your jewelry is stolen and sold. The new owner wears them in Calgary, while the original owner is in 

Edmonton. Is that open and notorious when you are in a different city?  

o Art is worse, art is hung in private homes, so true owner has no way of knowing painting is being 

displayed 

 So the SC of New Jersey formulates a new rule, the Discovery Rule 

o The cause of action accrues to O'Keefe and clock runs against her only when she first knew or reasonably 

should have known through the exercise of due diligence, the cause of action, including the identity of the 

person now in possession.  

o If she does not have a way of knowing who has painting, her limitation clock does not start running  

 The new rule shifts the burden to the true owner to show what they have done to locate their stolen property and 

recover it 

 The court sends the case back to trial judge to make findings of fact as to whether or not O'Keefe exercised 

sufficient due diligence to locate her art 

 After the SC of NJ sends it back to trial, the parties decide to settle 

 3 paintings and the parties split them 3 ways: O'Keefe took one, Snyder took one and lawyers sold off the third 

one 

 In this case we see that the clock runs from the moment of dispossession and the identity of the person in 

possession can change while clock continues to run 

o In New York, when you learn who is in possession of chattel such as painting and you make a demand 

and the person refuses, that is when clock runs. Not required that owner show due diligence because in 

New York is where most painting selling and buying takes place, so if you buy something, up to you to 

make sure it is not stolen 

 

Gifts 

 

What is a gift? 

 A gift is a transfer of property without consideration. 

 Property means any interest in real property or personal property, including intangibles. 

 A gift is legally distinct from: 

1. A promise to give a gift (not enforceable) 

2. A contractual promise (is enforceable) 

 

Types of gifts: 

 Inter vivos (gifts during one’s life) 

 - Donative Intent 

 - Acceptance 

 - Delivery 

 Testamentary Gifts (in a will) 
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 Donationes Mortis Causa (gifts in contemplation of death) 

  - impending death from existing peril 

  - acceptance 

  - gift to only take effect upon death 

 

Elements of a Gift Inter Vivos 

3 elements: 

(1) An intention to donate - donor must have the mental capacity to appreciate the nature of the transaction. Must be 

current intent (cant intend to give a gift in the future, this is just a promise) 

(2) An acceptance – involves understanding of the transaction & a desire to assume title. A person may refuse a gift – 

although the law usually presumes that people will accept a gift of something of value. 

(3) A sufficient act of delivery – revolves around possession. Delivery is seen as a demonstration that the donor intends 

to be bound by the act of giving. Intention may also be shown by declaring oneself trustee of a gift for the donee. 

 

Alternatives to Delivery: 

1. By deed of gift 

2. By declaration of trust 

a. EX: “I will give you this car when you are 18” = unenforceable promise 

b. EX: “I will hold this car in trust for you until you are 18” = sufficient to perfect a gift 

i. No visible act – relying on proof of declaration of trust 

 

Nolan v Nolan Estate 

- Plaintiff is a beneficiary of the estate of Cynthia, Sir Henry’s first wife. Defendant Lady Mary was Sir Henry’s second 

wife and inherited his estate 

- Dispute over 3 painting which Plaintiff claims were gifted by Sir Henry to Cynthia inter vivos, but appear to have been 

in the Defendants’ continuous possession. 

Issues 

1) Was donative intent proven? 

2) Was there delivery of the paintings?  

 

Analysis 

1) Donative intention: 

 Can donative intent be demonstrated without words of gift? 

 In principle yes (p. 331-33) 
o Onus is on the would-be donee 
o Court must be cautious 

 But in this case the court finds donative intent had not been proven  (Court of Appeal not convinced but… they 

were more willing to accepted that these documents did show an intention to donate but since the paintings were 

in possession of the defendant for 27 years the plaintiff was statute bard from pursuing her case 

2) Was there delivery of the paintings? 

 Why does the court deal with this requirement? 

o In case they were wrong with the 1
st
 part (i.e. to cover their bases) 

 Essence of delivery: donor relinquishes all present and future dominion & control 

 Significance of/reasons for delivery: 

o Caution the donor 

 The act of surrendering possession is the last chance to change your mind 

 As long as it is still under your control, your intention to make a gift can be revoked, but as soon 

as you don’t have possession, you can no longer change your mind. 

o Evidence of the gift (for 3
rd

 parties) 

 Delivery allows other parties to know who has title 

o Detrimental Reliance 

 As soon as possession transfer to the donee there is greater likelihood that the donee will start 

relying on the gift 

 Delivery can precede manifestation of intent; confluence required 

o Commonly the delivery coincides with the intent to donate 
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 EX: Z loans K a book, but later decides to donate it to him. 

o But it doesn’t actually matter what comes first 

 In this case there’s no evidence that Sir Sidney delivered the paintings to Cynthia 

  

Alberta Evidence Act s.11: 
In an action by or against the heirs, next of kin, executors, administrators, or assigns of a deceased person, an opposed or 

interested party shall not obtain a verdict, judgement or decision on that party's own evidence in respect of any matter 

occurring before the death of the deceased person unless evidence is corroborated by other material evidence 

 

Delivery in “Common Establishments”: 

 Re Cole: Husband takes his new wife to his house. He points to the furnishings and says: "its all yours." Husband 

subsequently becomes bankrupt. Who gets the furnishings? 

 Problem: possession is equivocal 
o 2 ways to view possession 

1. That she has control over the furnishings and what she says goes; or 

2. That how they use and control the goods is that they share the goods 

 Why aren't the words sufficient to perfect a gift? 
o In ordinary circumstances both words and delivery are required; 
o Here relaxing the visible act would be dangerous, leaving only the oral requirement 

 So what can the donor do to perfect the gift? 
o A deed 

 

Bayoff Estate 

Facts: Mr. Bayoff is diagnosed with terminal cancer, he prepares his Last Will and Testament. He summons A.S. in the 

presence of his two solicitors and hands her the key to his CIBC safety box, and says “everything there is yours”. 

However, Bayoff fails to give her the prop form to allow her access. He then passes away. A.S. who was the Executrix of 

the Bayoff estate under the Will, then gets access to the box. It contains $70K and change.  

 

Issues: 

1. Did Bayoff make a gift donatio mortis causa (in contemplation of death)? 

 Basic elements: 

o Impending death from an existing peril 

o Delivery; and 

o Gift is to take effect only upon the death of the donor 

 Handing of the key to a locked box satisfies the DMC delivery requirement 

 However 2 ways gift failed to be DMC: 

o He intended for her to take possession regardless  inter vivos, right away 

o Also, Bayoff was certain of his death – there was no “if” 

2. Did Bayoff make an inter vivos gift to A.S.? 

 Although the delivery of the key would be sufficient for a gift mortis causa, it was insufficient for a good gift inter 

vivos. 

o Why? Shouldn’t we be more cautious when the putative donor is dead? 

 But not all is lost... 

o The DMC rules are relaxed given the circumstances and the inability to correct the deficiency of an 

otherwise good gift. 

 

The Strong v Bird exception 

I. Under the exception in Strong v Bird, if: 

1. The donor intends to make an inter vivos gift; and 

2. That intention continued until death; and 

3. The gift is undelivered; and 

4. The done takes legal title to the donor’s estate as the named Executor (or administrator on intestacy) 

II. Then the donee can perfect the gift (to himself) 

 

Relaxing the Delivery Requirement 
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1. Constructive delivery: 

a. Change in capacity of possession 

b. Delivery of means of access and control likely sufficient if: 

i. Donor does not retain access or control and 

ii. Actual delivery is impractical 

2. Symbolic Delivery (insufficient: see p344) 

a. Instead of delivering the object itself, you give a token/symbol of the object you wish to deliver. 

i. EX: it’s your bday, and someone gives you a picture of the gift they wish to give you.  

b. It is not constructive delivery because you are not given the means of controlling the object 

i. Very likely to be insufficient delivery 

 

Gifts Review Problems 

1. Elyse’s mother agrees to give her a car for $1000. The car’s actual value is $12,000. Please advise. 

 Court would likely rule that this is a contract and not a gift 

2. Sid’s uncle calls him up and promises to give him $500 next week. 

 It is just an unenforceable promise. 

 However, some courts might rule in favour of the donee if they found it unconscionable to renege the gift. 

3. Sid’s uncle gives him a cheque for $500. Sid then insults his uncle, and his uncle stops payment on the cheque. 

 In Canada, a cheque is not a perfected gift. 

4. R gives D a signed paper for her necklace and earrings that says “I make an irrevocable inter vivos gift of my earrings 

and necklace(which is described) to donee D.” 

 For the necklace, there is nothing she could do at this points to deliver the necklace, whereas for the earrings she 

could have just handed them over but did not 

 The gift of the earrings would likely fail, unless she also made a declaration of trust that she will wear the earrings 

for now and then give them. 
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V. THE DOCTRINE OF ESTATES 

 

- An estate confers a segment of ownership as measured by time;  

 

Common law estates classified: 

1. Freehold estates: fee simple, life estate, fee tail 

a. What it means to be a freeholder is to owe a feudal superior but to have superior possession recognized by 

the King’s Court. 

b. You have seize in the land.  

c. Every piece of land, at common law, you can now draw an axis from present moment until infinity. And 

on that axis, there is not a moment where there is no one seized of the land. 

2. Leasehold 

a. Voluntary arrangement between a landlord and a tenant. 

b. That lease is not merely a person right; it is an estate in land that can be transferred, and all the rules of 

property apply to that estate. 

3. Copyhold 

a. Does not exist in Canada 

 

Why create estates in land? 

To realize the economic potential of the land: 

 Encourage stewardship 

 Promote trade: we take the time axis and we can carve it up and sell it to those who value it more. 

o The reason why landlord takes his fee simple and gives you a lease interest is that his right to possession 

at the end of the lease, and your interest to the lease itself, is more valuable than the landlord having sole 

possession until the end of time. You transaction makes both of you better off. 

Control future use and ownership: 

 Provide for loved ones: “to my wife for life, remainder to my children in fee simple.” 

 Keep land in the dynasty 

o To make sure that children don’t consider only their own interests and squander their family’s wealth. 

o Until the 16
th
 century, land was the primary source of wealth, and was considered not a personal but a 

family asset. 

 Restrict the use of land from beyond the grave: “to EPSB, for as long as the property is used as a school.” 

o The person making a gift here stipulates that the land must be used as a school. 

o Question: to what extent do we respect the wishes of these grantors? 

The law of estates is the product of the tension between autonomy and alienability. 

 

Freehold estates: 

1. Fee simple 

2. Life estate 

3. Fee tail (all but extinct, abolished in Alberta) 

 

Estate in Fee Simple  

- “Fee” – by inheritance; “Simple” – can descend to widest range of heirs 

- An estate of potentially infinite duration – estate passes to any living blood relative or anybody designated by will upon 

death. If neither exists, property reverts back to the Crown via escheat - Ultimate Heirs Act. As good as ownership and 

can be carved up into smaller estates.  

      - Qualified Fee Simple (Ch. 7) – can also end on specified occurrence  

                    - Ex.  So long as the land is used as a school 

 

The rise of the fee simple: 

Heritability 

 Tenurial relationship strictly personal. 

 Right to ascension of heir upon payment of relief. 

 The tenant’s right to an heir: “To A (tenant) and his heirs” 

Alienability: 
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 Originally alienation by subinfeudation 

 After Statute Quia Emptores, substitution only: “To A and his heirs” 

o This essentially eliminated the feudal system, because eventually everyone came to hold directly to the 

king. 

 

The fee simple today: 

An estate of potentially indefinite duration. For example, 

 A, owner of the fee simple in Blackacre (seized of the estate), may devise it to B 

 B, now the holder of the fee simple, may make a grant inter vivos (during his lifetime) to C. 

o C now has an estate in fee simple in Blackacre. 

 C can lease the land to D, and/or create a life estate in E (give E an interest for E’s life). 

o These interests can all exist simultaneously. 

 But does the fee simple estate ever end? 

Language Required Today: 

 In most jurisdictions, the magic words are no longer essential to create an estate in fee simple. 

 See, e.g. Alberta’s Law of Property Act, s.7 (1): in the absence of words of limitations, the entire estate is 

transferred, unless a contrary intention is suggested by the instrument. 

 When drafting an instrument take great care to use precise language! 

o The fee simple absolute: ends by escheat if the current holder of the estate dies and has no legal heirs 

(dies in testate: i.e. left no will) 

o Qualified fee simple: can end by escheat or upon a stipulated occurrence (chapter 7). 

 

How estates are created: 

Estates can be created: 

 By operation of law (e.g. The Dower Act) 

 Or by an instrument (a devise or a grant) 

 

Magic Words 
At common law, you needed these words to create a fee simple: “To A and her Heirs” 

 “To A”: words of purchase (i.e. who owns the estate) 

 “and her heirs”: words of limitation – just a description of the duration of the estate 

What about A’s heirs? 

 Heirs have no rights, but mere expectancy (spec successions) 

 “and her heirs” means simply “in fee simple.” 

 EX: “To A in fee simple” – if inter vivos, would be a life estate because you did not use the right words  

 

Grants vs Devises at Common Law: 

In a grant inter vivos: 

 “To A”: A gets a life estate 

o A has an interest for his life only 

o When A is dead, that estate is over 

 “To A in fee simple”: A still only gets a life estate 

o Fee simple requires “and her heirs” 

In a devise (by will): 

 “To A”: A inherits a life estate 

 “To A in fee simple”: A inherits an estate in fee simple 

o Court’s attempt to recognize intent of testator 

 

Language Required Today: 

 In most jurisdictions, the magic words are no longer essential to create an estate in fee simple. 

 See, e.g. Alberta’s Law of Property Act, s.7 (1): in the absence of words of limitations, the entire estate is 

transferred, unless a contrary intention is suggested by the instrument. 
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Fee Tail 

Fee Tail now effectively extinct, has been abolished in Alberta. Any attempt to create a fee tail will create a fee simple. 

 

Purpose: to keep property in the family - any one heir could only lose income from the estate as at the end of his lifeit 

reverts to someone else (next of kin) usually to lineal descent until the blood line ends. 

Originated in a statute De donis conditionalibus 

The various entails: 

 “To A and the heirs of his body” (only to lineal heirs) 

 “To A and his heirs male of his body begotten” (tail male, i.e. sons only) 

 “To A and his heirs female by Elizabeth begotten” (female tail special; only daughters of A and Elizabeth, no 

illegitimate daughters of A) 

Problems of fee tail: 

 What happens on “failure of issue”? 

o Heir died before receiving land 

 “barring the tail”: 

o a process by which the court would enlarge the fee tail and make it a fee simple 

o fee tails had limited economic value, so recipients would go to the court to get it transformed to  a fee 

simple 

o this goes against the wishes of the original creator of the fee tail – should they honour those wishes? 

 “strict settlement”: 

o the father has a life estate with a remainder to his male heir (the heir gets a fee simple) 

o in order to preserve the land in the family and to prevent the heir from squandering the family’s wealth, 

the father strikes a bargain with the heir that he will pay him money now in exchange for the son 

exchanging his estate in fee simple for a life estate with remainder to his male heir. 

 In effect, all parties act out of self-interest resulting of the preservation of the estate within the 

family. 

 

Life Estate 

A life estate can be created 

 Expressly; 

o EX: “To A for life” 

o Language to a similar effect: e.g. “To A for as long as she wishes” or “to have and use during her 

lifetime” 

 Faulty grant of an estate in fee simple 

 By operation of law 

 

2 kinds of life estate: 

 “To A for life” (pur sa vie) 

 “To A for the life of B” (pur autre vie) 

o B is the cestuis que vie, i.e. merely the measuring life 

 In contrast: “To A for life” followed by A: “To B” 

o B acquires the interest that A had - has a life estate for the life of A (pur autre vie) 

o What happens if B dies before A? 

 B’s heirs inherit the unexpired portion of the life estate 

 

- Lasts as long as somebody is alive, not robust property owner but has rights to use, possess and enjoy 

- Still in use in Alberta, often in the case of widows  

- No magic words in creating life estates 

- Life tenants can use income generated from an estate but are not entitled to keep or redistribute anything on death 

Expressly – “To A for Life” 

 to A for life – when A dies estate ends; then goes according to grantor’s instructions; will either revert back to 

grantor’s estate or be left to another in remainder 

 pur sa vie – to A for life – for life of A 

 pur autre vie – to A for the life of B – for B’s life 
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o B – cestui que vie – only a clock, no property interest; no interest or say in the actual estate  

If B dies before A, B’s heirs would inherit interest for the rest of its duration 

To A for life, then to B – both A and B’s rights created/vest immediately 

  - Estates can be transferred before or after they vest into possession but only the entitled portion can be transferred 

 

Interpreting Inconsistent Gifts Over 

 

"To A in fee simple (apparently)… but should anything remain undisposed of by A then to B" 

 Since there are no magic words, it can sometimes be unclear whether the intended conveyance was a life estate or 

fee simple 

 What does a grant such as this mean? 

3 Alternate Solutions: 

   A) Treat gift to A as fee simple and discard subsequent gift over 

   B) Make the gift to A one of a life estate, remainder going to donees of subsequent gift (i.e. to B) 

   C) “Power to Encroach” – the first gift is a life estate with the power to encroach on the remainder 

 May allow the life tenant to overreach the life interest and take actions such as mortgaging or leasing the property 

during their lifetime  

 

Re Walker 

Facts: 

 Interpretation of gift; deceased left his wife “all my real and personal property” with any portion of estate 

“undisposed of” after his wife’s death, meant to go to his nephews 

 Wife did not die until 20 years later at which time nephews attempted to claim portion of her estate, whereas those 

in the widow’s will claimed the widow took absolutely 

Reasoning: 

 Intention of the testator is plain but cannot be given effect; cannot give all rights incident to ownership and then 

add a gift over that. Have to see which intention predominates – the gift to the wife. Subordinate intention is 

repugnant to the dominant intention. 

 Fee simple prevails, additional gift found void, property - ownership to the wife in fee simple  

 

Re Taylor 

“I give, devise, and bequeath all my real and personal estate of which I may die possessed to my wife Kathleen, to have 

and use during her lifetime. Any estate, of which she may be possessed at the time of her death is to be divided equally 

between my daughters…” 

Facts: Wife used portions of estate for sixteen years after husband’s death, then left directions in her will for the assets 

comprised in her estate – was the wife entitled under an absolute interest or was she only granted a life interest? 

Reasoning: 

 Grants a life estate + power to encroach (but only for maintenance) 
o The fact that there is a power to encroach does not necessarily make it a fee simple. 
o Is there a limit on the power of the widow to encroach on the remainder? 
o It could be determined that she could have had the power to encroach for any reason but the court found 

for some unclear reason that the power to encroach was only for her maintenance. 

 Clear words indicate intention to give only limited interest, gift over completes testator’s intention to dispose of 

any left from life interest 

 Contrast with Walker: testator used clear words to indicate an intention to give only a limited interest so that the 

gift over presents no problem of repugnancy 

 

Christensen v Martini 

Facts: Give to wife house “for her use” until she no longer needs it, then give it to Christensens 

Reasoning: 

 Court tries to give effect to the testator's intentions as ascertained  from the language and circumstance. 

 Testators intention – to benefit both M and Cs 

 5 possibilities 

o absolute gift to M, hope that would give later to Cs 

o determinable fee to M, gift over to Cs 
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o conditional fee to M, gift over to Cs 

o life estate to M with/out power to encroach, gift over to Cs 

o license of occupation to M, gift over to Cs 

 Wife given a life estate with no power to encroach – can’t mortgage it and take the money; when she dies or doesn’t 

need the house it goes to Christensens  

 

General Rights of Use and Enjoyment 
 

The Doctrine of “Waste” 
-There is a concern that holders of a life estate may bring down its value, as the life tenant only has an interest in 

maximizing their short term enjoyment.  

-Doctrine of waste prevents life tenant from acting unreasonably and interfering with the remainderperson’s interest. 

-This can’t merely be negotiated between tenant and holder of remainder as in many cases the holder of the 

remainder is a child 

4 Categories of Waste 

1. Ameliorating: acts that enhance the value of land. Courts are obviously hesitant to prohibit or punish the 

commission of ameliorating waste – usually it increases the value of the land for the subsequent title holders. 

a. this is no longer actionable. 

2. Voluntary: conduct that diminishes the value of the land in the long run (ie. over-cultivation, destruction of 

buildings, opening of new mines). 

a. However, as a general rule it is not wasteful to clear land for cultivation or to fell trees to make certain 

types of repairs. 

b. General rule is that a life tenant will be liable for voluntary waste unless they have express permission 

from the remainderperson. 

3. Permissive: damage resulting from the failure to preserve or repair property. 

a. Responsibility for permissive waste is not automatically imposed on a life tenant – the instrument under 

which the estate is created must contain such a requirement and unless this is done the life tenant assumes 

no obligation to repair buildings on the property. 

4. Equitable – Acts of malicious destruction to the property. 

A grantor may render a life tenant ‘unimpeachable’ (exempt from responsibility) – this waiver permits the life tenant to 

commit all forms of waste except equitable waste. 

 

 

Other rights and responsibilities  
 

Powers v Powers Estate 

Facts: 

 Testator names executor and bequeaths property to executor – first, for use and benefit of his mother with executor’s 

discretion for drawing on income and capital of estate for support and maintenance of estate 

o so, equitable life estate with the power to encroach. 

 Then, to brother A (who does not have power to encroach), with executor’s discretion on maintenance and heating of 

the property. 

o Upon death of Brother A, remainder granted in fee simple to brother B.  

 Estate also includes savings held in a number of accounts – obligation of the executor to invest the savings and pay 

the interest to the plaintiff, subject to whatever fees may be payable out of income. 

 Executor unsure how to manage properties; say he has a tenant, who gets the money? Or if repairs need to be made on 

the house, where is the money drawn from?  

Reasoning: 

 Regular, periodically recurring expenses such as heating are paid by the property user (life tenant) so that capital is 

preserved. No obligation to pay heating costs out of the capital of the estate, but rather paid from income of estate. 

 What about maintenance/repairs? – depends on type. Repairs necessary for proper preservation should be paid out of 

capital; those of a periodical nature (like yardwork) should be paid from income. 

 Insurance? – in USA insurance was regular payment and comes from income. In Canada it is unclear – sometimes US 

approach, other times insurance is considered to benefit successive owners and thus comes from capital. 

 litigation costs? – Testator can encroach if there truly genuine question/debate to be resolved  
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Appointing a Trustee 
Settlor: unto my trustee in trust for my mother for life, with the power to draw on the income and capital for her proper 

maintenance, remainder in trust for my brother... 

 Suppose the house is worth $300,000 

 The house could be sold and invested at 5%, generating $15,000 a year 

o All interest goes to the mother for her use until she dies, at which point everything goes to the 

remainderer 

o If there is money left over from investments (above and beyond the capital of the home) the remainderer 

is entitled to it 

 Or rented out at $15,000 

o The income will be paid to the life tenant 

 When the life tenant dies, the remainderer will enjoy possession of the house or the invested funds as the case 

may be 

What if the mother suffers medical costs? 

 Because the mother can use both the income AND capital for her proper maintenance, she is able to encroach on 

the capital, resulting in the remainderer receiving less than the original capital ($300,000) 

o She will need to petition the court to do this 

What if the house needs a new roof? 

 If the house needs repairs, the trustee could mortage (take a loan against) the house and use the funds to pay for 

the repairs. The remainderer would receive the house along with the loan. 

o The remainderer must then take care of the loan 

o The value of the house will be encroached upon by the trustee 

 

Life Estates Arising By Operation of Law  

 

 A life estate may be created by either private conveyance or by operation of law (ie. through the invocation of a 

legal doctrine which, when applicable, automatically confers an estate). 

 2 types of life estates: 

o (1) dower 

o (2) curtesy. 

 

Dower 

 Designed to provide safety net for widows; conferred on the widow a life interest in the freehold lands of her deceased 

husband (common law rules of inheritance did not contemplate the transmission of land to a surviving spouse). 

 Conferred upon the widow a life interest in the freehold lands of her deceased husband that we was seised of at the 

time of his death and 1/3
rd

 real property. 

 At common law, dower took precedence over testamentary transfer.  

 Now obsolete, dower-like interest created by homestead legislation 

 

Curtesy 

 Referred to a widower’s interest in the land of his deceased wife – similar to dower but  

 with somewhat different elements and functions. 

 Conferred upon the widower a life estate in all of the realty undisposed of at the death of the wife, as long as heritable 

issue had been born during the marriage. 

 Has been abolished in Canada – replaced by Law of Property Act (gender neutral). 

 

The Dower Act  
Modern statute drawn from homestead laws that encouraged people to settle and farm unpopulated or under populated 

areas. 

 

Objectives: 

o To protect the widows against creditors, spouse’s children (Especially from being kicked out of the home when her 

husband died) 
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o Political significance: Grants of land were often made to the husband legally, and the wife’s interests were not 

recognized. The dower act was seen as a political victory that effectively recognized women’s rights to property 

 

Rights conferred by the s.1(c) of the act: 

(1) Right of non-owning spouse to prevent disposition** of homestead* by withholding consent, including right of actions 

for damages, insured by Crown 

(2) Confers a life estate on the surviving spouse in homestead 

 Any devise of the estate to anyone in the will would be postponed so that the surviving spouse could enjoy the 

life estate 

(3) Life estate in certain personal property, together with immunity from seizure by creditors 

 That personal property is also immune to seizure by creditors 

 

*The “Homestead” 

o See section 1(d): 

o A parcel of land on which the dwelling house occupied by the owner of the parcel as the owner’s residence is 

situated 

o Limited to 4 adjoining residential lots, or one quarter section of rural land 

o Excludes land owned by married person together with third party; s25 

o Can extend to mines and minerals; s24 

 

Once a Homestead 

o S3(1): when land becomes the homestead of a married person it continues to be their homestead for the purpose of 

the Act notwithstanding the acquisition of another homestead or a change of residence 

o S3(2): land ceases to be the homestead of a married person: 

o When the transfer of the land is registered in the land titles office 

o Release of dower rights is registered in the land titles office 

o A judgement for damages (for unauthorized disposition) is registered in the proper land titles office 

 

Life estate under the Dower Act 

S18: A disposition by a will of a married person and a devolution on the death of a married person dying intestate is, as 

regards the homestead of the married person, subject and postponed to an estate for the life of the spouse of the married 

person 

o If a married person died owning two homesteads, the surviving spouse must elect one homestead in which to have 

a life estate; ss 19-20 

 

Disposition of homestead 

o Disposition defined by s1 

o S2(1): no married person shall by act inter vivos make a disposition of the homestead of the married person 

whereby any interest of the married person will vest or may vest in any other person at any time 

o A) during the life of the married person, OR 

o B) during the life of the spouse of the married person, unless the spouse consents to the disposition in 

writing or unless the court dispensed with consent 

o S2(2): a disposition in contravention of the Act is an offence punishable by fine or imprisonment 

 

Consent, acknowledgement, release 

o S25(2): when spouses who hold land together execute a disposition together... 

o Otherwise see s4 and Alta. Reg. 39/2000: 

o Consent shall be contained in or annexed to the instrument by which the disposition is effected; 

o Prescribed form 

o Should be presented for registration with the instrument; alternatively, registrar to demand affidavit 

 You go to the registrar and say “I just bought this property” 

 He will ask for the consent form 

o S5: acknowledgement by spouse 

o The spouse should also be taken aside and made to understand that they have dower rights and that they 

are releasing those rights 
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o Ss. 7-9: dower rights in a homestead may be released by the spouse of a married person 

 

Problems and Solutions 

What if consent cannot be obtained? S10 

o (1) A married person who wishes to make a disposition of the married person’s homestead and who cannot obtain 

the consent of the married person’s spouse 

o (4) On the application, the Court may hear any evidence and consider any matters that in its opinion relate to the 

application, and without restricting the generality of the foregoing, it may consider 

o (5) The Court may by order dispense with the consent of the spouse if in the opinion of the Court it appears fair 

and reasonable under the circumstances to do so. 

o (6) The Court may make the order without imposing any conditions or may make the order on any terms and 

conditions relating to notice, payment into court or otherwise as the Court in the circumstances thinks proper. 

o (7) On the order being made and filed, together with the disposition, with the Registrar of Land Titles, the 

Registrar on payment of the proper fees shall register the disposition in the same manner as if the spouse of the 

married person had consented to it. 

 

Remedies for wrongful disposition; 

o 11(1): A married person who without obtaining (i) consent OR (ii) an order  dispensing with consent, makes a 

disposition to which a consent is required by this Act and that results in the registration of the title in the name of 

any other person, is liable to the spouse in an action for damages. 

o s11(2) Quantum of damages; 

o The amount of the damages for which the married person is liable to the spouse is a sum equivalent to 

 1/2 of the consideration for the disposition made by the married person, if the consideration is of 

a value substantially equivalent to that of the property transferred, or 

 1/2 of the value of the property at the date of the disposition, 

o Whichever is the larger sum 

o “Insurance” of damages by Crown; ss13-15 

o S13: the Crown will pay any judgement if the married person who committed the fraud is not able to 

o S14: application to provincial fund (1) obtain a judgment for damages, (2) took steps to enforce judgment 

which bore no fruit – unable to recover. 

o S15: If the court is satisfied of the applicant’s position (per s14) the Court may make an order directing 

payment of the unsatisfied judgment out of the General Revenue Fund. 

 

Do we really need a Dower Act today? 

Would it not be better to adopt legislation that deals with matrimonial property on the event of dissolution of marriage or 

in the event that one of the spouses dies and in that legislation to provide not just for legally married couples but also for 

other partnerships recognized at common law? 

 

Valuation of the Life Estate 

Valuation: 

o Suppose the property is expropriated by the government 

o What is the amount of compensation payable to the life tenant? The remainderer? 

o Suppose the life estate pays $15,000/year, and the land was just expropriated – based on actuarian tables 

the widow’s life expectancy is X, you determine a value 

 

Estate-like holdings in Aboriginal Land 

 
 When Europeans came to Canada, they did not acquire absolute ownership to all lands. Their system of property 

distribution was laid over top of the existing aboriginal system of prop distribution. Thus aboriginal land claims are 

still recognized as valid in Canada. 

 Aboriginal rights are entrenched in the Constitution Act s.35 

 Need to find a balance btwn Western and Aboriginal conceptions of occupancy 

 

Nature, Source and Content 
Aboriginal title is sui generis (unique) and not to be confused with fee simple. 
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Sui generis in several ways: 

 In the sense that its characteristics cannot be completely explained by reference to the CL rules of property or by 

the aboriginal legal rules of property 

 Also, it predated common law occupation – aboriginal title is based on rights that existed prior to European 

occupation 

 exclusive possession and use, but not fee simple – not something less than fee simple. 

 Main difference btwn aboriginal title & fee simple: aborg land is inalienable and indivisible (held communally) 

 

Features: 

 Communal: Vested in all members of an aboriginal nation collectively 

 Right to use the land for a variety of purposes: 

o Not just aboriginal uses or practices (that would be too limiting) 

o provisions of the Indian Act which says that reserve lands can be used for any purpose for the general 

welfare of the band 

o He also looks at Indian Oil and Gas Act which also presumes economic exploitation of reserves on 

aboriginal land 

o The use is designed to accommodate present day needs 

 Inalienability except to the Crown 

o cannot be sold/transferred/surrendered to another party as would break special relationship 

o can’t use land as collateral for a business loan, etc 

o can’t mortgage out land to other groups 

o these constraints put aboriginal title at a disadvantage relative to owners in fee simple 

 relationship with the land 

 Use must be consistent w/traditional practices: 

o Cannot use land in a way that is irreconcilable with the nature of the attachment of the land which forms 

the basis of the group’s claim to aboriginal title 

o Uses which are detrimental to this unique relationship are excluded from aboriginal title 

 EX: if a group asserts aboriginal title because it was occupied as a hunting ground, then the group 

cannot stripmine the land in a which that would destroy its usefulness as a hunting ground 

 EX: if a group asserts that land was used for ceremonial purposes, it can’t be used for a parking 

lot 

 Judge uses the concept of equitable waste as a concept to describe the limitations on aboriginal 

title 

 Acts that may be irreconcilable may improve the value of the land – even these 

ameliorative acts would be inconsistent with aboriginal title 

 What are the remedies if the aboriginal group tries to use the land in a manner inconsistent with 

their claim to aboriginal title? 

 Group could forfeit their claim 

 Crown could get an injunction against that use 

 Non-possessory rights (site-specific, short of title) 

 
Rules of recognition - requirements of a claimant to Aboriginal title: 

1. Occupancy of the land prior to and at the time of British sovereignty 
2. Continuity btwn British sovereignty and present 
3. Exclusive connection with the land maintained (to the exclusion of other organized groups; may be shown by fact 

that granted permission to other groups, signing treaties to do w/land) 
o Where there is only one group claiming possession, only minimal possession is necessary 

 The standard of possession is contextual and flexible 
 Physical occupation is flexible, and may include dwellings, regular use for hunting, closure of 

fields 

 All of these things tell us whether the aboriginal group’s possession was adequate 

 The court must differentiate between a group of hunters and a group of villagers 

 Oral evidence: evidence that would not be accepted in other cases will be accepted in cases involving aboriginal 
title 

 Rights demanded cannot be inconsistent with special link btwn aboriginal people and the land 
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Reasons for exclusivity: (1) proof of title should be consistent with the property interest acquired (2) to eliminate conflict 
between more than one aboriginal group claiming title to the same land. 

 
Aboriginal Rights Short of Title 
Non-possessory, site-specific rights: fishing, hunting, ceremonies, etc. 
 

 For claims to certain practices, the centrality and significance of the practice to the group’s culture must be 
demonstrated 

o The relevant period of time is prior to contact with Europeans 
o Customs/traditions that arose solely as a response to European intervention do not count 

 The court’s task in evaluating a claim for an aboriginal right is to examine the pre-sovereignty aboriginal practice and 
translate that practice, as faithfully and objectively as it can, into a modern legal right. 

 The range of aboriginal rights flows from the process of reconciliation. Taking the aboriginal perspective into account 
does not mean that a particular right, like title to the land, is established.  

 Whether or not the group had possession must be made from the perspective of the aboriginal group. 
o All that is required is demonstration of effective control of the land by the group. 

 As for whether nomadic or semi-nomadic people can ever claim title, the answer is that it depends: 
o Whether nomadic people enjoyed sufficient physical occupation is a question of fact 

 Has a degree of use equivalent to common-law title been made out? 

 The requirement of continuity simply means that modern-day claimants must establish a connection with the group 
that occupied the land at the time of British occupation. 

o A court would not be quick to dismiss a claim. 

 
Extinguishment and Infringement: 
 
Common Law: 

 recognizes aboriginal rights based on prior occupation, but also that such rights can be extinguished under the 
principle of sovereignty by a clear, unilateral act by parliament. 

o This is still the law in Australia 
o EX: Rupert’s Land granted to HBC by the Crown – what about the aboriginal rights to the land?  

 Another common law method of extinguishment is surrender of the land (bilateral). 

 Bona fide purchaser for value? (Chippewas of Sarnia) 

 If someone can prove that they are a good-faith purchaser for value of the land, then aboriginal rights may be 
extinguished without consent and without parliament’s intervention 

Honour of the crown: 

 Duty to act in good faith in all its dealings and treaties with aboriginal people 

 Where any act of the Crown may affect an aboriginal or treaty right, the Crown is under a duty to consult and 
accommodate 

 The Haida Nation case deals with the duty to consult 
 
Haida Nation Case 
Involves a case where logging  affected land that the Haida had an unsettled claim to 

 Courts held that there is a duty to consult even if it is an unsettled claim 
 There is a corresponding duty on aboriginal peoples to only bring forward clear claims stating the nature of their 

interests 
 As to the specific obligations that form part of the consultation process, the court proposes a spectrum 

 One end lay cases where the aboriginal case is weak or the potential for infringement is minor 
o Would only result in discussion/notice 

 At, the other end of the spectrum, the rights are significant or the potential for infringement is substantial 
o In these cases the duty to consult translates to a duty to find a satisfactory interim solution, formal 

participation in the decision-making process, and also written reasons that show aboriginal 
interests are properly considered and addressed 

 
Constitional Law: 
Common law duties crystallized with the imposition of sovereignty 
 

Constitution Act, 1982 – s.35: The existing aboriginal and treaty rights of the aboriginal peoples of Canada 
are hereby recognized and affirmed 

 unlike the Charter, this extends protection to property rights 
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 After  CA1982, protected aboriginal rights cannot be extinguished by a unilateral act 
o If rights are infringed upon, the Crown must shown justification – 2 part test: 

1. Is the legislative objective substantial and compelling? 

 EX: conservation, economic development, mining, etc. 

 Decided on case-by-case basis 
2. Is infringement consistent with special fiduciary relationship between the Crown and aboriginal 

peoples? 

 Usually impairment leads to compensation 
Section 91(24): Responsibility of Indians and Indian lands are exclusive to parliament 
 
Indian Reserves 

 This is a unique system of landholding under the Indian Act 

 Under this system the aboriginal group is put in possession of a tract of land 

 the band allots individual parcels to members of the group who hold under a certificate of possession (a document 
given to the member by the band council) 

o These rights can be devised by will, and can be transferred in principal to another member of the group but 
only with consent of the counsel. 

o All the rights that flow from this certificate only exist as long as the original holder resides on the reserve. If he 
leaves, then the land goes back to the counsel. 

Dissolution of marriage: 

 Matrimonial act and dower act do not apply to the reserve 

 No protection for spouses on the reserve 

 There has been talk of the inapplicability of provincial laws that give temporary exclusive possession to a spouse that 
suffers abuse by another spouse 

o These laws do not apply to the reserve 
o There has been talk about whether they should apply 

 
Metis Settlements in Alberta 
Separate from reserves. 
Three types of rights: 
1. Metis Title – right to occupy and make improvements, build, develop. These rights can be transferred & devised, & 
lesser interest can also be granted (i.e. lease) 
2. Provisional Metis Title – granted for a fixed term which can be renewed; if the provisional title holder meets certain 
criteria they can acquire “Metis Title” (would have to use it appropriately in accordance w/the wishes of the counsel) 
3. Allotments – Granted for fixed term, intended for farming or business purposes (not for residential) 

 
Estates in Personalty 

 Given that interests in real property can be allocated, what about interests in other property? 

 Generally over time personal property interests can be allocated 
o EX: renting a car, borrowing a book from the library 

 Also wills. Given the statute of wills which allows everyone to divide their property at their leasure, the courts will 
respect wishes to devise interests in their personalty to others in the same way as real property. 

 Just as you can create a trust for land, you can create a trust for personal property. 
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VI. EQUITABLE INTERESTS 
- Legal vs. equitable ownership are distinguished in Canadian law  

 

Trust 

- Describes a conveyance that creates an equitable interest  

-The modern trust involved 3 legal personas and pool of assets 

 Settlor - a legal persona who creates the trust 

o Owns property in fee simple, has absolute property to it. 

o Conveys or grants that property into a trust without consideration. 

 Trustee - a legal persona who acquires the trust property. 

o responsible for managing and controlling trust property, investing in it or investing it. 

o All of this with settler’s express instructions but also subject to a range of fiduciary duties that require the 

trustee to act in the best interests of the beneficiary. 

 Beneficiary - legal persona for whose benefits the trust is set up, the property is entrusted to him 

o Beneficiary has no control over trust property, very frequently has no possessory interest at all. 

o All they are entitled to is to receive periodic income or distribution of payment from the trust property. 

 

 Trust property itself is some asset or collections or pool of assets. 

o Can consist of real or personal property, including intangibles such as intellectual property. 

o Today we usually refer to bonds/stocks/other liquid assets that have a market value and a potential to 

generate income for the beneficiary. 

 Trust can be created by will or by a deed of trust or even by unilateral declaration of trust. 

o Settlor can serve as trustee temporarily, designating someone else to take over in time 

o Trust can be set up to control assets within the family or for a charitable purpose 

 EX: X, a single parent can appoint her sister in her will as her trustee and instruct sister to hold 

the legal title to her house and to take control over her bank accounts and to even collect on her 

life insurance (if she’s dead) and to manage all these for the benefit of her minor daughter, until 

that daughter can manage her own affairs. 

 Trust = flexible legal devise: legal title almost always transferred to one trustee but the fee simple is united, which 

permits the trustee(s) to buy or lease the property depending on market conditions or risk, ALL in best interest of 

beneficiary 

 

The Origins of Equity  
- Common law was often unjust in its rigidity; courts of equity called the Chancery were meant to cure this.  

- Application of equity was at the discretion of the Chancellor (chancellor = King’s conscience) 

- Not meant to supplant common law but to complement it, however, where there is a conflict between common law and , 

equity prevails to the extent of that conflict 

- Courts eventually fused in the Judicature Act in the 1870’s. 

      S.5 - Superior Courts have jurisdiction over both common law and equity  

 

The Emergence and the “Use” and the “Trust” 
- The emergence of the trust is the main contribution of equity to property law  

     - Modern trust arose out of the feudal concept of “use”  

     - Use was a device under which the legal title was granted to one person to hold for the benefit of another 

 

The Structure of “Use” 
A  to B and his heirs  to the use of C and his heirs 

       A: feoffer to uses 

       B: feoffee to uses 

       C: cestqui que use 

 B is entrusted with managing the property for the benefit of C;  

 B is seised of the estate, but C is the beneficiary 

 B is bound by conscience to the terms of use;  
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 Originally C had no legally enforceable claim in the land but enforcement of uses became a central function of the 

Chancery. 

o C was determined to have an “equitable” interest in the land with B as basically a caretaker. 

 Chancellor says he can’t say she has legal title because she is not seised and this would go against the courts. But he 

can summon the uncle and do one of 2 things: 

1. Convey legal title to neice 

2. Put her in possession 

Remedy at Chancellor’s discretion – if uncle refuses he will either: 

1. Burn in hell 

2. Be sent to jail 

One of these 2 is usually enough to get Uncle to follow the remedies of the Chancellor. 

 

Bona Fida Purchaser For Value 

The equitable beneficiary has rights that are enforceable not only against the feoffee to uses, but anyone else who comes 

to the land unless they are a good faith purchaser for value. 

 

A: to B and his heirs  to the use of C and his heirs 

 B is bound by conscience to the terms of the use 

 What if someone purchases it from B? 

 An equitable interest in land affect all who come to the land except a bona fide purchaser for value 

o i.e. if you were unaware of the use and you paid consideration for the property, then the Chancellor would 

not be able to remove you of possession. 

o This rule transforms the use – not just a good faith obligation on the trustee, but is a proprietary interest. 

 Equitable interests are as good as legal interests with this one exception 

      

Statute of Uses, 1535 

 Uses interrupted revenue to the royal coffers and incidents of tenure were based on a particular person being seized of 

the land. Now, property could pass from father to son without legal transfer of ownership… so no tax revenue 

o King’s answer to this problem was SofU 

 SofU was intended to enforce performance of feudal incidents (taxes) and close other loopholes 

 When person seized to the use, trust, or confidence of another person or corporation, the use is executed, and the 

equitable interest is converted to the equivalent legal interest. 

 

Operation of Statute of Uses, s.1: 

 Where person A is seised to the use of another person B, or B corp, then: 

 B’s equitable interest is enlarged by a corresponding legal interest; and 

 A’s interest is ‘executed’ 

The idea is that the courts of equity will continue to recognize cestqui que use as holder of an equitable interest but we 

are also going to put legal title to the cestqui que uses so we can collect incidents of tenure (taxes) 

 No more separation of legal and equitable title 

 

EXAMPLES 

A  to B and his heirs  to the use of C and her heirs 

 Before Statute of Uses: 

o B has legal title in fee simple 

o C has cestqui que use / equitable estate in fee simple 

 After Statute of Uses: 

o B is seised of a legal estate for the use of another person, C 

o Therefore, we take the equitable interest of C and enlarge it by a corresponding legal interest 

o C will have an equitable fee simple as before AND a legal fee simple as a result of the statute of uses 

o B’s interests are executed and he is written out entirely. 

X: to A and her heirs to the use of B for life, remainder to the use of C and her heirs (“use after use”) 

 Before the Statute of Uses? 

o A attains legal title in fee simple 
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o B gets equitable life estate 

o C obtains the equitable remainder in fee simple 

 After the Statute of Uses? 

o B gets a life estate in both the equitable and legal interest 

o C gets the remainder in equitable and legal fee simple 

o A is executed out 

X: to A and her heirs to the use of B for life 

 Before the Statute of Uses? 

o A would get a legal fee simple 

o B would get an equitable life estate 

o Something is missing when B is dead, who is the beneficiary? A isn’t made to be the beneficiary, so he 

shouldn’t get it. There is an implied trust in favour of X’s estate. 

 There is a resulting trust in favour of X’s estate. 

 Any time we see there is something missing in the timeline, it is implied that X intended to make 

a trust in favour of his estates. 

 A holds legal fee simple; B has an equitable life estate; the grant X has an equitable reversion (a 

“resulting trust”) 

 After the Statute of Uses? 

o B would obtain a legal and equitable life estate 

o The reversion, both legal and equitable, would go to X’s estate 

o A is executed out 

 

Ways to Avoid the Statute of Uses 

Statute of Uses does not affect all transfers under uses; by constructing transfer in a way not pinpointed by the Statute, 

purely equitable interests can be produced called a trust.  

Some terminology changes: 

 feoffer is now “settlor”, feoffee is now “trustee”, cestei que use is now “cestei que trust” or “beneficiary” 

 use and trust are now interchangeable terms 

 

Two primary methods of overcoming Statute of Uses 

1) Avoidance 

 Involved creating a limitation that does not fit into the four corners of the legislation – Statute applies where a person 

is seised to the use of trust of another person or corporation 

EXAMPLES: 

To A Corp in fee simple to the use of B in fee simple 

 This avoids the statutes, because the statute only speaks of a person being seised to the use of another person 

To A for 999 years to the use of B in fee simple 

 A is not siesed of any property because it is a lease, and thus A is not executed out by the statute. 

 The trustee creates a leasehold estate, as a leaseholder cannot be “seized” to the use of another. 

To A to hold the property, and to manage it, and pay the rents and profits to the use of B in fee simple 

 A unaffected by statute as it would be a contravention of the terms of the use 

 A could not convey title to B without violating express instructions as the feoffer to uses as A and no one else can 

collect the rent 

 Any time the settler imposes real responsibilities/active duties on the feofee, can’t execute the feofee out 

 

2) Exhaustion 

 Statute of Uses was capable of executing only one fee simple of uses. Therefore could create instruments that trigger 

the statute but that it is unable to handle. 

EXAMPLES: 

To A and his heirs  to the use of B and her heirs  to the use of C and her heirs 

 Before Statute of Uses: we would have a case of repugnancy: A would have fee simple, B would have the use and 

C could obtain nothing as all the legal and equitable interests were held by A and B. 

 After the Statute of Uses: B takes legal title and C takes equitable fee simple. 

o If you want to separate equitable and legal title, you use a “use upon a use” 
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 A is executed out. 

To A and her heirs  to the use of A and her heirs  to the use of C and her heirs 

 A is seised to the use of himself, not another person. The statute tries to execute that grant and fails. C remains 

with the equitable title. 

Unto and to the use of A and her heirs  to the use of C and her heirs 

 The standard language used today in modern trust “unto and to the use of A” is equivalent to “to A for the use of 

A” 

 Language in this example is language used for centuries to create a modern trust 

 

The Term “Trust” 

 Nowadays the term “trust” describes a conveyance that creates an equitable interest (as opposed to a conveyance 

designed by the statute of uses) 

 But in a transfer the language “to the use of” = “in trust for” 

 

EXERCISES: 

To acme corp, to collect the rents and profits and invest them in trust for C 

 Successful trust 

 Active duty = cannot convey legal title 

To X for 99 years in trust for C 

 This is a lease, so C would get an equitable estate and X would have a lease (he is not seized to the use of another 

person). 

 Successful trust 

To X to the use of C 

 X is executed out, and C acquires legal and equitable fee simple. 

 Unsuccessful trust 

To X, 500 shares of the Acme corp, to hold in trust for C 

 Personal property does not attract statute of uses (only real property) 

 Successful trust 

To X to the use of A to the use of C 

 “use upon use”. S of U operates once to execute X out, and that’s it. This is a grant to uses with the intention to 

leave X out and put A in a position of trustee. 

 X is executed out 

 A takes legal title 

 C takes equitable title 

To X to the use of Acme Corp 

 If a person is seized to the use of a corporation, it attracts the S of U 

 Thus, X is executed out and Acme obtains legal and equitable title 

 Unsuccessful trust 

To X in trust for C 

 X likely executed out, C gets legal and equitable title. 

 Unsuccessful trust 

To X to the use of X to the use of C 

 S of U only applies when a person is seized to the use of “another” person, so doesn’t apply when a person is 

seized of themselves. 

 X gets legal title 

 C has equitable title 

 Successful trust 

Unto and to the use of X in trust (or to the use of) C 

 Same as previous one – “unto and to the use of X” is short for “to X to the use of X” 

 The S of U is avoided 

 X has legal title 

 C has equitable title 

 Successful trust 
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To X in trust for B for life, remainder in trust for C and her heirs 

 X is executed out 

 B gets equitable and legal life estate 

 C has equitable and legal fee simple in remainder 

 Unsuccessful trust 

To the use of X in trust for C 

 “to the use of X” is the same as “to X to the use of X”, so X has legal title 

 C gets equitable title 

 Successful trust 

o If it said “to X in trust for C”, X would be executed out and C would get equitable and legal title 

 

Express Trusts 
Express as opposed to implied trust. Express trusts are expressly created an subject to all formalities related to the Statute 

of Uses. They are most often used in wills to donate money or property as well as in investments and another financial 

ventures.  

 

Resulting Trusts (and the presumption of advancement) 

When title to property is in one party’s name, but that party, because he or she is a fiduciary or gave no value for the 

property, is under an obligation to return it to the original title owner  

- Incidents where property is said to “result” back to the transferor  

- Resulting trust is recognized by the court inferring the intentions of the grantor.  

 

Resulting trusts may arise where there is: 

1. A failure to dispose fully or properly the equitable interest 

 If some element of beneficial interest is not transferred it will result back to the settler 

 EX: A to B Corp in fee simple in trust for C for life 

 Statute does not apply to corporations, B holds legal title on trust for C for life 

 If remainder of equitable interest is not discussed, remainder results back to A 

 If grant is found to fail, beneficial interest will result back to the settler 

2. A gratuitous transfer of property 

 Equity does not like gifts, and prefers contracts with consideration 
EX: A conveys property to B without consideration 

o presumption of a resulting trust in favour of A 
o onus on B to prove that it was a gift 

 Unless you prove that it is a gift, the fact that you have legal title in meaningless 
 In specific situations (Pecore v Pecore), the reverse is true and the presumption of advancement applies. 

o Depends on the nature of the parties 
o Gift is presumed in the transfer from parent to child (but not an adult child, per Pecor), husband to 

wife (but not vice versa) 
 Equity presumes that the donee does not intent to retain beneficial interest and gives the 

gift to better the other party’s situation in life 
 Both presumptions can be rebutted. 

o You can submit evidence to convince the court of the real state of affairs. 
EX: A provides the purchase price, but property is put in B’s name 

o Equity would presume that you did not intend to make a gift of the purchase price, but rather that B 
holds legal title and A holds equitable title. 

o The trust is the product of the intention of the settlor. 
 These are intentions that the court infers from the circumstances. 

 
Matrimonial Property Act, s.36: 
 
Under this Act, Presumption of resulting trust generally applies to transfers made by one spouse to another. An exception 
exists for assets that are purchased by the spouses as joint owners – in this case the presumption is that the equitable 
title is shared between them. 
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Relevant Sections of the Act 
1) In making a decision under this Act, the Court shall not apply the doctrine of presumption of advancement to a 

transaction between the spouses in respect of property acquired by one or both spouses before or after the marriage. 
2) Notwithstanding subsection (1), 

a. The fact that property is placed or taken in the name of both spouses as joint owners is proof, in the absence 
of evidence to the contrary, that a joint ownership of the beneficial interest in the property is intended, and 

b. Money that is deposited with a financial institution in the name of both spouses is deemed to be in the name 
of the spouses as joint owners for the purposes of clause (a). 

 

Pecore v. Pecore 
Facts: 

 Father accumulated assets worth roughly $1.2 million. In 1994, began transferring these assets into an account held 

jointly with his daughter. In 1996, he wrote a letter stating he was 100% the owner of the funds and they were not 

being gifted, so as to avoid taxation. Father paid taxes and controlled accounts until death. 

 In his will, daughter named executor. Left specific bequests to daughter’s husband, but most of his estate to daughter. 

Residue of estate (remaining unnamed bequests after debts paid) was to be divided equally between husband and wife. 

 Daughter’s husband moved to long-term care facility shortly before Father died in 1999. Daughter did not turn the 

joint accounts over to the estate. 

Analysis: 

 Daugter has legal title over funds but question of who retained beneficial interest. If the father intended a gift to her, 

then she had both legal and beneficial title. If not, she would be legal owner but the father’s estate would be the 

beneficial owners of those accounts. 

 There is no presumption of advancement in the case of an adult child. 

o Court presumes adult child holds property in trust for benefit of parent. Why? 
 adult children are often given property by their parents so that they can manage it in their interest 
 no moral or legal obligation to support an adult child 
 presumption of advancement cannot be founded on affection only 

o Rebuttable presumption: you can introduce evidence that it was a gift 

Decision: 

 court began with the assumption of a trust but ultimately determined there was sufficient evidence to establish a gift 

for the purpose of advancement 

 daughter gets everything 

 

Constructive Trusts 

 Refers to circumstances where property is subjected to trust by operation of law, and not as a result of 

grantor’s express or implied intentions. 

 Unlike express trust, it does not come into being of express intentions of settlor, and unlike resulting trust, it is not 

produced by implied intentions. 

 Two types: 

o Institutional  – traditional form 

o Remedial 

 Remedy in cases involving land sales: 

o SCC: remedy is damages unless P can demonstrate that the property is somehow unique and that damages 

wouldn’t be adequate compensation. 

 

Institutional Constructive Trust 

 

 The institutional constructive trust is brought into being on the occurrence of specific events without the need for the 

intervention of the courts (court only enforces). If facts which are necessary to give rise to constructive trust are 

proven, then the trust comes into being. It exists from time the relevant event occurs. 

o Court does not impose trust 

o Court merely recognizes that the beneficiary has a pre-existing proprietary interest in the property 

 

Equitable principle of unconscionable conduct 

 EX: trustee/anyone in fiduciary position towards beneficiary 

 If they make unauthorized profit and breach of their duty, court holds gains in constructive trust 
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 If A is a trustee in property, and is instructed to invest it in CAN savings bonds, and pay income to B. Trustee 

decides instead to invest in stock market and makes more but pays less than total gain to B. They can’t keep the 

extra profit, They are in law constructed trustees of those profits. 

 

Other Examples: 

 Any 2rd party that comes into possession of trust property with actual notice of the trust, or w/ constructive notice 

of trust (knew that someone else was beneficiary or ought to have known), they are deemed to be constructive 

trustees of property in favour of beneficiary. 

 Someone who profits from a crime is considered a constructive trustee of proceeds of the crime. 

o EX: senior prosecutor took bribes from criminals for decision not to prosecute. Took bribe $ and bought 

property in NZ. His employer obtained judicial declaration that NZ property was held in constructive trust 

for Crown on basis of breach of fiduciary duty. 

 Clearly there was never any intention that Crown would be beneficiary of that property. Person 

who bought property intended full use and possession. But Crown’s interest as beneficiary is 

recognized by operation of law, irrespective of owner’s intentions 

 equitable interest person has in property prior to closing sale 

 Intend to buy house and possession is May 1
st
 

 Before you close (register title of house), you have an equitable interest only (not legal interest) 

 Equitable interest results from law – it would be unconscionable for vendor to sell house to another, or 

damage it or mortgage it. 

 When you sign your contract, vendor is a constructive trustee of house and purchaser is constructive 

beneficiary. 

 

Remedial Constructive Trust 

 

 Since 1970s, remedial constructive trust has developed as a means of responding to unjust enrichment. 

o If court finds that plaintiff has proven his case and defendant has been unjustly enriched at expense of 

plaintiff and there’s no juristic reason for enrichment, court can impose a constructive trust over assets 

representing any remaining enrichment in hands of defendant. 

o Otherwise, court will simply award damages 

o Is declared by the court, and because it’s a remedy it only arises from pronouncement of the court. 

EX: Suppose a trustee meddles with the trust property, a constructive trust is placed over gains the trustee 

made from time those events occurred, once the trustee betrayed the settlor's instructions a trust is created. 

 

Cross Creek Timber v. St. John Terminals Ltd. 

- P agreed to purchase land from D, paid a deposit. Vendor didn’t know and withdrew 

- Specific performance ordered in this case as land found to be sufficiently unique  

 

The Development of the Remedial Constructive Trust 

 

Murdoch v. Murdoch - led to Remedial Constructive Trust  

- Wife often maintained family ranch while the husband was away; sought part of the ranch in addition to support on 

divorce. As her name was not on the title, ultimately found to not be entitled to any property (there were no matrimonial 

property laws to protect her then) 

-SCC accepted husband’s argument that her contributions were what any farmer’s wife would make – they were gifted to 

husband and therefore she had no legal or beneficial interest in property. 

-Strong dissent from Laskin J: there was no resulting trust (no intention of husband to be trustee of property). Laskin 

planted the seed for constructive trust. 

 

Peter v. Beblow – Domestic labour is sufficient to found a claim for unjust enrichment – remedial constructive trust 

Facts: 

 P and D lived together as partners for 12 years in his house (unmarried). She moved in at his request and became CL 

wife. She provided valuable domestic services (looked after kids). He mostly works outside of the house and earns $. 

 On breakup, they fight over the house. P claims D was unjustly enriched at her expense. She claimed beneficial 

ownership of the house, which was in his name only. 
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Analysis: 

Elements of unjust enrichment: 

1. An enrichment 

2. Corresponding deprivation 

3. Absence of juristic reasons for enrichment 

 If elements of unjust enrichment are made out, claimant may be entitled to the remedy of a constructive trust. 

 Remedy is not always constructive trust, can be monetary damages. 

Court will find constructive trust if: 

1. Monetary compensation is inadequate 

a. Damages are insufficient is there is no chance of collection or there is a special interest in the property 

2. Claimant’s contribution to property is sufficiently substantial and direct to entitle plaintiff to share of profits upon 

sale of property. 

 

SCC: 

 P’s services constituted valuable benefit to P as he paid no compensation for services. Those contributions also 

enhanced D’s ability to make his mortgage payments. Therefore there is enrichment. 

o Services also constitute a corresponding deprivation. 

o Main argument before the court: whether or not there is a juristic reasons for D to be enriched at P’s expense 

o Like in Murdoch, D argues P voluntarily assumed role of wife and step mom and provided services out of 

affection and devotion. 

 Was benefit conferred as a gift? Or was it bestowed pursuant to a legal obligation? 

o A common law spouse is under no obligation to provide domestic services. If it was argued that P bargained 

away services in exchange for home and husbandry. Mac’s answer is trial judge found that P did expect to 

receive something in return, other than drunken abuse. 

o It is more likely that the couple expects to share in the wealth, rather than receive compensation for their 

services. Both partners create something together and there’s expectations that they share the gains. 

 What does public policy say about this enrichment? 

o Services should be recognized like any other services (particularly in light of their value to the household unit 

and other partner 

 What about fact that legislature already chose to provide equitable division only for married couples, not common law 

couples? 

o But equity plays role where there is injustice without a legal remedy 

o Not to say that a legislative solution is not preferable 

o But until legislature decides to recognize common law rights, equity is available 

 Determination of damages: 
o the court starts by defining the property , then to determine the portion attributable to the plaintiffs efforts 
o Sees no problem with assigning the entire interest in the house to Ms. Peter 
o Only criticism is that the trial judge used the value of the service not how much they enriched Beblow 

 

Bulun Bulun case – role of equity 

 Facts: This case arises out of the sale of clothing material in Australia printed with patterns that infringe the 
copyright of the Australian aboriginal artist Johnny Bulun Bulun. 

 Under copyright law in Australia, there can be protection of a copyrightable property only under the statute 
(also the situation in Canada). 

o But the applicants argue that even though the artist is the holder of the copyright in law, the tribe as a 
group communally had an equitable interest in that copyright. 

o The parties that were responsible for infringement conceded that the artist had copyright in the 
artwork, and that they infringed it. 

o They therefore consented to injunctions that would prevent further copyright infractions. 
 They further argued that given their acceptance of these injunctions, there is no point in further 

pursuing the claim between them and the applicant. 
 Can the tribe, given their customary law, have a communal right in the work? 

o The court holds that such customary laws are not enforceable in an Australian domestic court, because 
the copyright act determines exclusively owners of intellectual property. 
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 Obiter: court was prepared to treat the artist as a person who stands in a fiduciary duty towards his people. 
o He creates artwork with their permission, and borrows their cultural heritage, and because he is a 

fiduciary to his people, this gives the tribe a right to prevent any cultural misappropriation by a 3rd 
party. 

o Court says the artist did meet his fiduciary obligations by successfully defending his copyright 
o court goes on to say that it would be prepared, in an extreme case, to treat the artist (or a person like 

him) as subject to a constructive trust and recognize communal beneficial interest in the copyright 
vested communally in the aboriginals. 

EX: Suppose Mr Bulun Bulun would permit infringement and not share the money with his people, 
in an extreme case the court might impress Mr Bulun Bulun’s intellectual property with a 
constructive trust. 

o The court reminds that equity might impose a constructive trust on a fiduciary to prevent 
unconscionable gains. 

o The case illustrates that equity stands ready to protect interests in the appropriate cases by 
imposing a constructive trust. The list is not closed.  
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VII. CONDITIONAL TRANSFERS AND FUTURE INTERESTS 
- Property rights can be used by present owners to impose restrictions on future ones.  

   - Ex. A grant or testamentary gift can set limits on future use or ownership of that property 

- Law seeks to balance the value of private property versus the value of what the grantor wants.  

 

Fundamental Concepts 
A) Estates – measuring device of a property interest (life estate, fee simple) 

B) Seisin – Feudal concept of possession enjoyed by a freeholder 

C) Reversion – When an owner of an estate transfers a less estate, retains residue in reversion – X to A for life, X 

maintains a reversion interest in fee simple 

D) Remainder – Present rights to future enjoyment; when a partial estate is passed, with the residue to pass to another, the 

residue is a remainder\ 

 

Defeasible and Determinable Interests – very similar 

Defeasible Interests  

Compare to this grant/devise: O to A on condition that the property be used as a school 

 A acquires a fee simple subject to a condition subsequent 

 The condition subsequent is like a “cloud”: 

o A acquires a present right to possession... but if the condition is broken, O can elect to end the estate by 

re-entering the land 

 O’s future interest is known as the right of re-entry (RoR) 

- if it may be brought to a premature end on the occurrence of a specific event or a condition subsequent. If the condition 

is broken, a right of re-entry can be claimed by the grantors estate to reclaim the land.  

      -Condition subsequent - Cloud 

 

Determinable Interests  

Consider this grant/devise: O to A, while used as a school 

 A acquires a fee simple determinable 

 The determining event is like a “fence post”: 

o A acquire a present right to possession 

o ... but if the determining event occurs, A’s estate ends (“determines”) and O regains the right to 

possession 

 O’s future interest is known as the possibility of reverter (PoR) 

-An interest which reaches a natural end on the occurrence of some specified event. No formal demand for re-entry is 

required as the estate ends upon the event occurring.  

 

- If a cloud is invalid then the cloud is removed; If the fence is invalid, the entire estate is invalid 

 

Difference between Determinable and Defeasible interests 
Subtle (yet dramatic) differences: 

 O to A, while used as a school (determinable) 

o Once the determining event occurs, the estate determines automatically. A’s estate expires and O has 

regained the right to possession. 

o When dealing with a fee simple determinable, the event is seen as the natural point at which the estate 

ends (fence post). 

 O to A on condition that the property be used as a school (defeasible/subject to condition subsequent) 

o O must enter the property in order to end A’s estate. 

o Here the interest is potentially forever 

Cloud – Right of re-entry – person holding right of re-entry is not vested 

Fencepost – Right of reverter – person holding the right of reversion is vested 

 

How do we ascertain the grantor’s intentions? (Caroline v Roper) 

 Choice of language 

o Durational language (so long as, while, until, during, etc.) usually associated with a determinable 

limitation on the estate 



 70 

o External stipulation (but if, on condition, provided that, etc.) usually indicates a fee simple subject to a 

condition 

o These are rules of construction and help to determine the intention of the grantor 

 The instrument as a whole 

 Rules of construction 

 

Fee simple subject to excecutory limitation 

 O to A, but if no longer used as a school, then to B (raises no problems in a devise or a trust) 

 B’s interest sometimes described as an executory interest 

 And A’s interest is described as subject to an executory limitation 

 

Vested Interests, Contingent Interests and Conditions Precedent 
A remainder is contingent if: 

 The interest is delayed pending the occurrence of a condition precedent: 

o O to A for life, then to B if B graduates from law school 

o A condition precedent is like a “bridge” 

 If B doesn’t graduate, estate reverts back to O 

 Or if the identity of the remainder person(s) cannot be ascertained at the time of the grant: 

o O to A for life, then to the children of B (B has no children at the time of the grant) 

o Until A died, we don’t know if B has any children, so that remainder is contingent. 

o This is important because contingent remainders will be subject to the rule against perpetuities 

 Other remainders are vested 

o If the interest is clearly identifiable, then it is vested and not contingent 

- Courts are loathe to create contingencies and prefer to construe interests as vested. If it is unclear whether a gift creates a 

condition precedent or a condition subsequent of a determinable limitation, courts will prefer one of the latter two as they 

will create vested interests. 

 

Future interest or enjoyment 

Vested in interest: reversions, PoR, remainders 

 Guaranteed interests and can be sold right away 

 Reversions: can sell reversion prior to expiration of life estate 

 PoR: to Edmonton Public School Board while used as a school. The grantor’s estate has the possibility of reverter, 

which will vest if the property will be converted to a different use. In England, this is not considered a vested 

interest, but in Canada the Tilbury case held that PoR are vested. 

 Remainders: to A for life, remainder for B. B knows that A will die and they will take over that house. They can 

sell this interest. 

Contingent interests: 

 Remainders can be contingent... to A for life, remainder to B contingent upon B graduating med school. This is 

not guaranteed 

 Estates subject to condition precedent: to A when A reaches 21. This is a fee simple subject to a condition 

precedent (there is a bridge to cross). 

 Right of re-entry: to A but if A should convert my estate may re-enter. 

 

The Rule in Browne v. Moody (Mckeen Estate Case) 

 Settlor's instructions (Mckeen Estate): "in trust for my wife during her lifetime. Divide the residue of my estate 

equally between my sisters A and B if they are both alive at the time of the death of me and my said wife. If only 

one of my sisters is alive at the time of death of the survivor of me and my said wife, deliver the residue of my 

estate to the surviving sister, the same to be hers absolutely" 

 Both sisters were dead at the time: 

One alternative: 

 Equitable life estate in the widow, followed by a remainder in A, or B, or both 

 That remainder is contingent, i.e. subject to a condition precedent (surviving the life tenant). 

Or: 

 Equitable life estate in the widow followed by a remainder in A and B equally 
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 A and B’s interest vest a morte testatoris, subject to a condition subsequent (divestment of A by B if only B 

survives the life tenant, and vice versa).(Correct view) 

o Condition subsequent: either sister would be divested in the event that they die. 

o Since neither survived, neither were divested, and therefore the remainder goes to the sisters’ estates and 

not the settlor’s. 

Since Language which is ambiguous allows multiple interpretations and we have to choose. 

What did the settlor intend in the event that neither sister survived the widow? 

 Several presumptions: 

o Presumption of intestacy: if a person goes to the trouble of writing a will, he intends it to cover all 

possible events. 

o Presumption of early vesting: if we can treat the sisters’ remainder as either subject to a condition 

precedent or vested subject to a condition subsequent, then we should favour the latter. We prefer to 

regard the interest as having vested early (i.e. on the death of the testator). 

 The court is helped by the rule in Browne v Moody: 

o If the only condition attached to a remainder is surviving the life tenant, as opposed to satisfying some 

personal test/accomplishment, then the courts will presume, in the absence of any evidence to the 

contrary, that the remainder is vested and not contingent. 

o The idea is to treat the condition as only a stipulation that postpones enjoyment of the vested interest for 

the lifetime of the life tenant. 

o If the gift is not only postponed by the life of the life tenant but also qualified with another condition, i.e. 

marriage or attaining a certain age, then that gift is prima facie contingent, i.e. subject to a condition 

precedent. 

 Idea here is to recognize that the language here is open to 2 interpretations 
o Court is assisted by the presumptions to assume this as a vested interest 
o Courts will go out of their way to make this a vested interest but if the language is clear it will be regarded 

as a contingent interest. 

 

The Rule Phipps v. Ackers (Kotsar v. Shattock) 

Settlor: “To pay the remainder of my residuary estate to Olime Kotsar if and when she shall attain the age of 21 years... In 

the event of the failure of the trust in favour of the said Olime Kotsar, to pay my residuary estate to such charitable 

institutions as my trustees shall think fit but it is my wish that the greater part thereof shall be paid to institutions whose 

object is the relief of hardship among elderly people.” (Kotsar v Shattock). 

- There is ambiguity in the clause “if and when she shall attain the age of 21 years” 

 One interpretation: If this is a condition precedent, it is a bridge that has to be crossed, and if she doesn’t 

cross it then she never takes. 

 2
nd

 interpretation: She vests on the death of the settlor, but her interest is subject to divestment in case she 

passes away before her 21
st
 birthday. 

- According to the rule of construction in Phipps v Ackers, where (1) there is a gift to A ‘if/when/as soon as’ A 

attains a specified age or fulfils some other condition; (2) with a gift over to B on failure to fulfil that condition; 

then (3) A’s interest is regarded as vested at the date the gift becomes effective, subject to being divested if the 

condition is not satisfied by A. 

 So a condition precedent is transformed into a condition subsequent if these conditions are met. B has an 

executory interest... 

 The obscenity of this interpretation is shown by the following: 

o To the children of A when they turn 21, but if no child reaches 21, then to B. 

 The rule of Phipps v Ackers applies. 

o To the children of A, who turn 21, but if no child reaches 21, then to B. 

 The rule does not apply (there must be a mention of if/when/as soon as, etc.) 

 This is a gift to the children who turn 21. They are the group of beneficiaries identified. Just 

because of this minor difference of language, the rule in Phipps v Ackers does not apply 

Rule: 

            - Rule of Construction - When a gift to a devisee is made subject to compliance with a condition, with a gift over 

in the event that the condition is not fulfilled, the condition is held to be a condition subsequent (so as to create early 

vesting), even when it looks like a condition precedent.  
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Precatory Words and In Terrorem Conditions  
- Terms are precatory when they fall short of establishing an actual condition or limitation - usually a “request” or 

“understanding”. In some cases these words may be found as binding and create a precatory trust – this is a matter of 

construction and is difficult to achieve.  

- In terrorem testamentary conditions are idle threats which are not meant to lead to a loss of interest.  

 

Transfers 
- Reversions and vested interests are fully alienable 

- Contingent remainders may be passed by will.  

 

Caroline Village v. Roper (1987) 
- Original owner allowed town to use land as a community centre. Town wanted to put a basement in, persuaded Roper to 

give a gift over. Gift stated the land would revert back if it was used for any purpose other than a community centre.  

 - Community centre burned down in 1982 and the town wanted to sell the land for commercial use. Roper’s estate 

protested that the gift was not given in fee simple absolute. Town argued that the condition upon the gift was void because 

it was a condition subsequent (Defeasible fee simple) and the right of reverter in estate violated the perpetuities – (clouds 

cannot hang around too long) 

- The right of re-entry was conditional and the rule of perpetuities applies, because the title may vest too late in the person 

holding the right of re-entry.  

 

State Limitations of Private Power 

- Public policy limits to an individual’s power to control property by attaching conditions to gifts 

- Two discrete categories of public policy may be identified as grounds for finding a private act to be treated as invalid 

    1) Those directly related to property use, such as alienability and the need for certainty 

    2) The larger spectrum of policy considerations, the potential for property to be used in a harmful fashion 

 

The Effects of Invalidity 
Not all conditions will be enforced... 

 Will not enforce conditions that encourage illegal activity, or are contrary to recognized public policy 

 There are also conditions that are not expressed in terms certain enough for the courts. 

o EX: on the condition that he marry a wife of German blood 

 What %? The courts will ignore this condition. 

 There are also conditions that violate rules related to remoteness 

o E.g. the rule against perpetuities. 

o EX: on condition that he never sells the property 

 

Results of Invalidity 
Condition subsequent: 

If a gift is made subject to a condition subsequent and that condition is void for some reason, the recipient holds an 

absolute gift. 

 EX: to my son on condition that he never sees his children. 

 If the condition were good, and the son did see his children, he would be divested. However, since the condition is 

void, the son would take absolutely and his interest would not be divested. 

Derterminable interest: 

 If the determining event is void for some reason, i.e. it is uncertain or violates public policy, then the grantor as 

attempted to give an estate which is not clearly defined (missing a fencepost). It has a beginning but no end, and 

so the entire thing fails. 

Condition precedent: 

 Attached to a gift of real property – entire gift fails if the condition is struck down as invalid. 

 For personal property, the situation is not so simple: 

 English law has a complex test that deals with conditions precedent to the acquisition of gifts of personal property 

(Rule in Jarman/Feeney on Wills) 

o If a condition was impossible from the outset, or the condition requires a violation of law, it is unlikely, 

indeed absurd, that the grantor would attach such a condition to a gift, and therefore we strike the 

condition and we make the gift a good one. 
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 Is this appropriate? Since typically this is done with the intent to never give the gift.  

o If the impossibility of the condition was unknown to the grantor, or the condition has become impossible 

by an act of god, then the entire bequest fails.  

- Slight linguistic differences between #1 and #2 (Defeasible vs. Determinable) can have a huge practical difference;  

  - However, thoughtful drafters can use these differences to express their interests – whether the gift is more important 

than the stipulation, or if the stipulation is more important than the gift 

 

Unger v Gossen - Condition precedent - personal property  

In this case, we have a testatrix that has 3 nephews living in the soviet union and she's accumulated some money which 

she wishes to leave to them but she's worried about the State taking that money; So: 

           -Says those that come to Canada within 15 years of my death will qualify for the gift 

 -The nephews after the will was written, immigrated to Germany 

 -Soon after that, the Soviet Union fell 

 -Testatrix lost her capacity to change her Will (regarding move to Germany, and collapse of SU, she had  

Alzheimer's) 

 -Canadian law made it impossible for nephews to come to Canada, as they were undesirable from Canadian 

Immigration perspective 

 - BUT court assumes that immigration to Canada has BECOME impossible, due to Canadian Law 

 -Given that the impossibility was unknown to the testator, we might think that the ENTIRE gift failed 

 -Court refers to Feeney/Jarman, considers it 

BUT:   - decides to go differently 

 -Decided to ask which was more important, which was upper most in grantor's mind?  

o The gift or the condition? 

- Court easily concludes that the testatrix intended to benefit her nephews, the sole reason the condition was there 

was to avoid confiscation of the money 

- Striking the condition today would NOT offend her wishes, even if they could qualify, as they would be the 

beneficiaries (no more Soviets to take her money) 

- The result is that we now have in addition to all the different rules, we have TWO possibilities when dealing with 

a condition precedent attached to personal property 

 

o Court might prefer Jarman/Feeney or might say there is precedent in the Ungar v Gossen way 

-If court prefers Ungar, don't go with Feeney 

  

o But which is the better rule? 

-Ziff says Jarman rule might be truer to donor's intention then the realty rule, condition subsequent for 

example 

-But what is the justification for having the differnet rule for personal and real property? Why not a 

uniform test for both? 

  -Litman prefers the realty test, says its clear and simple to apply 

  -He would apply it to personal property as well 

 

Uncertainty 
- Conditions attached to property transfers which are too imprecise may be found to be void 

- High threshold of certainty for conditions subsequent, lower threshold for conditions precedent, just must be capable of 

being given some plausible meaning. 

 

Sifton v. Sifton 
To the daughter, the payment of a sum of money annually, until 40. Then pay her everything 

- "The payments to my said daughter shall be made only so long as she shall continue to reside in Canada" 

- These payments were made subject to "shall be made only so long as she shall continue to reside in Canada" 

- Income generated by trust property, and what is the nature of this equitable interest 

o Determinable: words of duration (so long as) 

o For determinable gifts, the stipulation is an integral part of the gift. However, in this one, the stipulation is 

in a separate sentence.  
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 Most courts will overlook the duration language and say it is a condition external to the gift 

(independent clause) 

- So the question is: the daughter wants to go study in England, and the trustee (lawyer) says: if you go there, you 

might violate the condition and be divested of the estate. Let's go to court for construction 

- Goes all the way to Privy Council 

- Privy Council says condition subsequent, BUT the condition was void for uncertainty 

o Using earlier caselaw, court says when a vested interest is subject to condition subsequent, defeasable 

limitation, the condition must be stated in terms precise enough/clear enough that the beneficiary 

must see from the beginning, precisely and distinctly, the event upon which the interest will be 

defeated 

- Conceptual uncertainty vs uncertainty of the event occurring 

- -If the difficulty is in ascertaining whether the divesting event has in fact occurred, will not render the condition 

void. Nor will questions as to the identity of the beneficiary 

- The question of uncertainty concerns ONLY WHICH EVENT OR EVENTS ARE SUFFICIENT TO 

DIVEST THE GIFT 
- Conceptual uncertainty refers to fact that the daughter is unable to know, having read the will, what precisly will 

cause her to lose the payments 

- Courts use objective tests: read the test objectively and say is this precise or not 

o Courts don't look for uncertainty, they don't nitpick 

- But if the condition is too imprecise, it will be held void 

- In Sifton it was held that the condition was not stated in terms sufficiently precise to allow the daughter from the 

beginning to know what kind of temporary absences would divest her.  Is there a point we could define and tell 

her: do NOT cross this point, or you'll be divested? 

- Problem is not to decide whether she has ceased to be a resident, but conceptually whether they can tell her if they 

are able to know what would divest her 

Back to Kotsar 

- Kotsar v Shattock: To pay remainder of my estate to Oilme Kotsar...she gets to 21...PROVIDED THAT UPON 

ATTAINMENT OF SUCH AGE SHE SHALL THEN BE RESIDENT IN ONE OF THE COUNTRIES OF THE 

BRITISH COMMONWEALTH NATIONS 

o "Sifton in my view, is clearly distinguishable" 

o Dealing with condition subsequent (from rule in Phipps v Ackers) 

o Vested, divested if she does not reach 21 years, or having reached 21 years, she is not a resident in a 

Commonwealth nation 

- Court says that the result in Sifton turns on the use of the words "continue to reside." 

o The words reside, and resident, are not inherently imprecise 

 

Tuft Settlement Case:  

- In England, title of Baronet conferred. Proud of this accomplishment, and that title together with estate in Land, 

wanted to pass to his son.  

- Made gift to his son under these terms: if and when and so long as he shall be of the Jewish faith, and he married 

to an approved wife (approved wife, jewish blood by one or both parents, has been brought up in and has never 

departed and at the date of her marriage continues to worship according to the jewish faith. As to which facts in 

case of dispute or doubt, the decision of the chief Rabbi in London shall be conclusive). Is this condition certain 

enough? 

- Court did not rule on certainty, but one judge thought it was worth discussing 

- Denning: the use of the chief rabbi clause was enough to cure any uncertainty in this grant. He was in the minority 

for this. Approved wife here means a wife who has a seal of approval from the chief Rabbi. 

o Rabbi opinion is a fact, clearly ascertainable, so it is certain. So maybe not too imprecise   

o -Use of 3rd party, chief rabbi or immigration authority, to decide if a condition is complied with or not 

- Condition precedent does not require the same level of clarity as a condition subsequent. If someone claiming the 

gift can demonstrate that he falls within a reasonable definition of the condition, he will qualify 

- Two standards of clarity requires for conditions: courts are more likely to find a condition subsequent is too 

uncertain over a condition precedent 

 

Kaplinsky Example 
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- To Bart for life, on condition that he remains vegan, otherwise to Lisa 

- Bart remaining a vegan, how would you characterize this?  

o Condition Sub., must remain vegan. Imprecise. Bart gets everything no condition.  

- So Lisa says hold on, my interest is subject to condition pre, Bart no longer a vegan.  

o I can demonstrate, he ate meat. I should qualify and the court should not so easily defeat it for Bart by 

finding his condition uncertain.  

 Require standard for condition subsequent, it is more demanding 

 Let's focus on the actions of the person subject to the condition 

 Bart's conduct, condition subsequent, apply standard of clairty required for CS 

- To Bart for life, but should Lisa become vegan, then to her 

o Ok, this is about Lisa, let's treat this as a condition precedent 

o To Lisa, should she become a vegan: if she can show court that she crossed bridge, that she reasonably 

qualifies, she gets it 

- Condition subsequent demands a higher level of clarity, condition precedent not as much 

- A determinable interest requires the same level of certainty as a condition subsequent (probably) 

 

Restraints on Alienation  
- Property transferred from someone to someone else on condition that it won't be sold out of the family or that it will 

only be sold to a particular class of persons, or maybe never (restraints) 

- Statute Tiemp Torres - the main lords no longer have power to prevent disposition by their tenants. 

o Anyone who has a fee simple may sell it 

 - Restraints prevent property from being put to its most valuable use 

5 objections to restraints: 

1. Make property unmarketable, property being denied its highest and best use 

2. Act to concentrate wealth - particularly important in feudal England when land was only asset of value  

3. Restraints discourage improvements: can't sell your land, less likely to improve it 

- May be difficult to obtain financing, can't mortgage 

4. Detract from business generally because creditors will know that they can't reach the property to satisfy debt 

5. Another reason sometimes mentioned: restraints on alienation are repugnant to the power of fee simple. Power of 

alienation is essential to fee simple. Kaplinsky: circular thinking, have to decide what property is, not a reason 

 

What Types of Restraints are Valid? 
1) Forefeiture – replace the right of re-entry in the grantor if the grantee tries to alienate 

  -My property to X but if X tries to sell I may re-enter 

2) Promissory restraints – someone agrees as part of a contract not to transfer, makes party personally liable for damages. 

Usually in lease 

3) Disabling restraints – remove from the owner a power of disposal  

          - Violating such a restraint does not divest holder of the property, merely makes attempted transaction null – you 

can’t sell what you don’t have.  

 

Public Policy 
- Conditions that contravene public policy will not be enforced  

 - This leaves judges with lots of discretion – very vague, but usually agreed that should only be invoked when the harm is 

“substantially incontestable”  

Ex. Encouraging a recipient to violate criminal law 

      - conditions based on religion have usually been found valid.  

 

Leonard Case 

- The trust provided scholarships for a restricted class of students (only white protestants of British Heritage). The 

trust favoured children of school teachers, military personnel, etc. The trust also provided that in a given year, 

women could not receive more than ¼ of the amount given out. There is also an interesting provision in the trust 

to consult the court provided that they consulted with a judge who was qualified (i.e. a white protestant judge). 

-  After 60 years, there were formal complaints against the trust by the OHRC due to claims that this trust violated 

the human rights code. 

o Trustee applied to ONSC for guidance. 
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- What is the problem with this gift? 

 Problem of certainty surrounding the requirements 

 Scholarships were given out at public universities, which are funded by the state. The universities 

themselves were having problems administrating the gift, and felt that it was discriminatory. 

- The courts will not enforce conditions that offend public policy. They might intervene in a case involving an 

offensive contractual promise. The doctrine of public policy invokes a standard, not a rule, as to what is offensive 

to public policy.  

o This is not an alien concept to the Common Law; we work with standards all the time (ex: negligence). 

And yet, there seems to be criticism that the doctrine of public policy would import judicial activism into 

property law. 

 While the courts continue to be flexible, judges have been somewhat reluctant to recognize new heads 

of public policy. 

 The familiar categories of public policy are stipulations that: 

o encourage/incite criminal behaviour 

o Undermine parental responsibilities 

o Seek to control marriage (although a condition that forbids marriage before a certain age, or 

marriage to X, has been accepted) 

 We have seen stipulations phrased in determinable interests, that were interpreted not 

as restraints against marriage but rather providing means to support the beneficiary 

until such time as someone else could do that. 

 A condition that done marry within the faith was uncertain, but if drafted with certain 

terms it could be upheld. 

 While the Charter does not technically apply to civil activities, it protects citizens from discrimination 

from the government. Yet, private donors are not held to the same high standard. 

- When it came to the ONSC, the judge (who was not protestant) held that he could not find this case to offend 

public policy. He was very cautious not to intervene. 

- On appeal, the judge held that the trust document had to be read in its entirety. The trustee offered to reword the 

trust to merely give it to the best qualified WASP, without the offensive preamble. The judge found that this was 

not acceptable. 

- In the judge’s view, a charitable trust had to be regarded as public or at the very least quasi-public. Such a trust 

could not discriminate on the basis of race or religion without offending public policy. 

- For a charitable trust, there is the doctrine of cy-pres. It can be invoked for a trust that was created for a charitable 

purpose but it cannot be carried out in accordance with the wishes of the settlor but was not void from the outset. 

The judge held that the trust could be rewritten in a way that was no longer discriminatory (mainly the racial and 

religious aspects). 

 

Doctrine of Cy-Pres 

This doctrine requires that when a trust is charitable and fails because it was either against public policy from the start or 

because it has become repugnant to public policy at some later time, then the doctrine of Cy-pres will apply and remove 

the parts that are against public policy while maintain the charitable intent of the trust.  

IMPORTANT: the trust must be charitable and it must be against public policy to invoke the use of Cy-pres 

  

Powers of disposal may be abridged in 3 ways 
1) Restricting the mode of alienation – Ex. May not be sold or mortgaged (but allowing leases) 

2) By prohibiting alienation to some class of recipients 

3) By precluding dealings for a specific time – SCC has suggested total restraint for any period of time isn’t ok 

 

Test – In ascertaining whether the combined mode, class and time restrictions are unacceptable – “does the condition take 

away the whole power of alienation substantially?”  

        -If yes, the restraint is substantial and therefore unacceptable; test is obviously highly flexible 

 

Trinity College School v. Lyons (1995) 
- Special relationship between Trinity College and Bennett family which lived next to the school 

- Contract signed in 1965 creating a post mortem option and a right of first refusal (for $9375 or less) 

-  Post mortem option to purchase property upon their death for the sum of $9375  
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- At the time the school chooses to exercise that option, the property is actually worth 135K 

- Bennett daughters claimed the option was void, as their parents had made an inter vivos transfer of the lot to them 

– under the terms of the agreement, the option did not arise unless the optioners had beneficial ownership at the 

time of the survivor.  

-  Justice held that Bennett’s should not be able to circumvent the right of first refusal by transferring property to 

their daughter, but that the option for a fixed price was unenforceable as an improper restraint on alienation of an 

estate in fee simple 

- Cite Rosher case, where a son was obligated to sell to his mother at ¼ of market price if he wished to sell. This 

was a restraint on alienation as it would make the son not ever want to sell the land. In this case, the college set 

the price during life so low that the defendant would never want to sell the land. 

- Therefore a full restraint on alienation 

- Applies doubly here because particularly as the option was exercisable at the choice of TCS rather than whether 

the executrix of the estate wished to sell.  

 

Alberta Land Stewardship Act 

 Aligns all land use policies under the use of the province 

 All plans, bylaws, development permits, consents must conform to regional plans 

 Does ALSA threaten property rights? 

o Property rights: Section 36-37: conservation directives entitle landowners to compensation 

 If your land is pressed into public service, it is as though it is being expropriated, and thus you are 

entitled to compensation. 

 This is a rather unique provision. When Ontario moved forward with its own legislation, it frozen 

millions of acres worth billions and paid no compensation. 

 Rural landowners worry that the “legislation gives cabinet unfettered power to extinguish vested rights, limit 

compensation to landowners and remove the role of the courts.” 

 What about urban owners? 

o If the City of Edmonton authorizes an arena next door, and your property value goes down, you are not 

entitled to compensation. 

o What if you have an empty parcel that you intended to develop into high rises, and the city council rezones 

the land for single family homes and prevents you from going ahead with your plans. You are not entitled to 

compensation. 

 Property rights are not protected by the constitution, and thus the majority and infringe upon your property interests. 

New Amendments 

Before: 

19. No person has a right to compensation by reason of this Act, a regulation under this Act, a regional plan or anything 

done in or under a regional plan except either 

a) as expressly provided for under Part 3, Division 3, or 

b) as provided for under another enactment 

 

After: 

19. A person has a right to compensation by reason of this Act, a regulation under this Act, a regional plan or anything 

done under a regional plan 

a) as provided for under section 19.1 

b) as provided for under [this Act, i.e., conservation directives] Part 3, Division 3, or (c) as provided for under 

another enactment. 

19.1 (a) “compensable taking” means the diminution or abrogation or a property right, title, or interest giving rise to 

compensation in law or equity; 

-So, when does a landowner have a right to compensation in law or equity for a government taking? In order to establish a 

right to compensation, a person has to point to a statute. So... 19.1 does not say much, it says a compensable taking is a 

compensable taking. 

 

The Rule Against Perpetuities 

 RATIONALE:  

 Promotes efficient transfer, alienability of property, clear title 
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 Rule promotes alienability by establishing a period of time during which contingencies will be permitted to 

remain unvested.  

 Balances the rights of current contingent owners with previous owners; limits “dead hand of the past”  

o To what extent is it fair for a family that accumulated wealth in one generation to remove it from the 

market? Why should a family be allowed to amass that much wealth to the exclusion of someone else? 

o Rule is important because it indirectly limits the life of trusts. Rule requires that all beneficiaries be 

identified within a certain period of time. 

 

Breakdown of the Rule 

Stating the Rule: 

“No interest is good unless it must vest, if at all, not later than twenty-one years after some life-in-being at the creation of 

the interests.” 

Recognize the interests subject to Rule Against Perpetuities (RAP) 

 – the rule applies to almost all contingent interests in property – real or personal, legal or equitable. 

- The possibility of reverter (when fencepost is met) is exempted from this rule, considered to be a vested interest.  

- Contingent Remainders 

o X to A for life, remainder to A’s first daughter to graduate from U of A 

 Contingency: we don’t know if a daughter will graduate 

- Executory Interests  

o X to A and her heirs, but if the property is no longer used for a school then to the City of Edmonton 

Must vets, if at all 

 It need not be certain whether the interest will vest or fail, but 

 It must be logically proven that the contingency will be resolved within the stipulated timeframe; if it is possible 

for vesting to occur outside the perpetuity period, the contingency violates RaP 

 Example: to A’s first daughter who graduates from the UofA 

o We don’t care if there is a daughter who graduates... what we want to know is that after a certain period of 

time that is identified  at the beginning, there can be no daughter who graduates from the UofA.  

- Common law rule is impatient, does not take a wait and see approach to see if vesting will occur 

o If looking at the matter from the date the disposition took effect, if there is any chance, no matter how 

unlikely, that the interest may vest outside the perpetuity period then the interest is void.  

-  If we know that this question will be resolved during the period, either way the rule will be satisfied 

The perpetuity period 

- The perpetuity period begins at the creation of the interest. 

a. Will: a morte testatoris 

b. Deed: when executed (‘signed, sealed, and delivered’ 

- The perpetuity period ends 21 years after the death of some life-in-being 

a. The trick is who is the life-in-being that starts the clock of 21 years? 

Life-in-being 

 Life-in-being is anyone alive at the creation of the interest and that includes the gestation period (a child in his or 

her mother’s womb counts as a life) 

 That life-in-being may or may not be identified explicitly, they don’t have to be connected to the gift (ex: the 

Queen) but the likely suspect of the life-in-being is the settlor or testator or the person who has the life estate that 

precedes the contingency or the taker of the gift itself or anyone who affects the contingency. 

Eligible Lives in Being 

1. Anyone alive at the date the interest is created 

a. Or a child “en ventre sa mere” 

2. A group of individuals can serve as measuring lives if 

a. Their number is ascertainable; and 

b. They must not be capable of increasing in number  

Class Gifts 

- For class gifts, if one member might vest outside the perpetuity period, the entire gift fails. 

o  This can be avoided by providing that only members of the class who meet the stated conditions within 

the period will be entitled and that latecomers will be excluded 

o  “All my grandchildren alive at my death, or all my grandchildren who marry within 21 years of my 

death” versus “all my grandchild who marry” – valid vs. invalid 
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Examples: 

  1. X: to A’s first daughter 

 Who could be the life-in-being? 

o A – A could not have a daughter more than 21 years after the life of A... duh! 

2. X: to A’s first son who lands on the moon 

 Contingency = if and when a son will land on the moon 

 When does the perpetuity period begin to run? When X is dead. 

 Who can serve as the life-in-being? A. 

 Is it possible for one of A’s sons more than 21 years after the death of A? Absolutely. So this gift is void for 

violating the RaP. 

3. X: to A’s first son who lands on the moon before his 21
st
 birthday. 

 No son of A could land on the moon more than 21 years after the death of A, so this is a good gift. 

4. In a will, X: to all my grandchildren 

a. Contingency = don’t know how many grandchildren X will have... 

b. Are X’s children involved with the grant? Absolutely, without them, not grandchildren 

c. Can a grandchild be born more than 21 years after the death of X’s children? No, once X’s 

children are dead, no more grandchildren. Any grandchild born will occur within the lives of 

X’s children. Therefore no violation of RaP. 

d. X has 2 children, son 1 and son 2. Any grandchild born to either will be born while the 2 sons 

are alive. Therefore no violation. 

5. inter vivos, X: to all my grandchildren 

a. can’t use kids as lives-in-being because he could potentially have more kids... 

b. so this violates RaP because of possibility of remote vesting 

i. a grandchild could possibly be born more than 21 years after the death of X 

Applying the Common Law RaP 

“No interest is good unless it must vest, if at all, not later than twenty-one years after some life-in-being at the creation of 

the interests.” 

1. classify all interests and identify any contingent remainders and executory interests 

2. examine the facts at the time the interest takes effect (the beginning of the perpetuity period): 

3. If it is possible to construct circumstances, however improbable, in which the interest in question would vest 

beyond the perpetuity period, then the interest violates the rule against perpetuities. 

Proving Validity: finding a validating life 

- If you find a ‘validating life’ – someone alive at the effective date of the instrument, during whose life or upon 

whose death, or within 21 years later the contingency is certain to be decided (one way or the other), you’ve 

demonstrated the validity of the contingency... 

 EX – In a will, X: to all my grandchildren 

o You can prove the validity of the contingency... X’s children are the validating lives. 

 

The Great Perpetuities Massacre 

- How to prove a gift violates the RAP in 3 easy steps: 

1. Assume someone else who can affect the contingency (e.g. a child), who is born after the instrument became 

effective 

2. Kill off any lives in being that could affect the contingency (e.g. parents and children) 

3. Determine if the contingent must be resolved within 21 years 

a. If it could be resolves in more than 21 years, you have proven the invalidity of the contingency. 

 

EXERCISES 

X transfers a sum in trust for A for life, remainder to A’s first child who reaches 21 

 Contingent remainder in fee simple = first child who reaches 21 

 Find a validating life: only A and X can be lives in being because the first child is not yet born. 

 Is it possible for A’s son more than 21 years after A’s death? No. 

X transfers a sum in trust for A for life, then to A’s first child who reaches 25. (A has no child age 25 or older). 

 Validating life: A 

 Imagine someone who is born after the interest takes effect, and then we kill of A and X, and we find that the 

child will reach 25 more than 21 years after the death of A. 
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o Thus, the gift is void 

T devises property to my grandchildren who reach 21. (T leaves 2 children and 3 grandchildren under 21). 

 Validating life: T’s children, because T is dead and can have no more children. 

 We know that any it is not possible for any of T’s grandchildren to turn 21 more than 21 years after the death 

of T’s children 

Same as 3, but this time a grant inter vivos 

 T could have more children... so children can’t be lives in being. 

 It is thus possible for one of T’s grandchildren to turn 21 more than 21 years after the death of T. 

 Gift is void. 

T devises a sum in trust for A for life, then to A’s children for the life of the survivor of them, then to A’s grandchildren. 

(At the time of T’s death, A is an 80-year-old woman with two living children, X and Y.) 

 Even though A is an 80-year-old, the common law does not make any presumptions about A, and is still 

willing to believe that A could still have another children. So A’s children can’t be used as validating lives 

because the number could increase. 

o A is a life in being. A can’t have any more children 21 years after A’s death... So A’s children vest. 

 A grandchild could be born to A more than 21 years after A is dead. So the grandchildren are cut out of this 

will. 

 To fix this... could say “then to A’s grandchildren by her children then living at the time of A’s death.” 

X devises “to my son for life, remainder to his widow for life, then to their eldest child.” (X has one married son). 

 “To my son for life” = life estate, vested interest, no problem there 

 We don’t know who the widow is... so we find out who the widow is when he is dead. 

o Is it in violation of the RaP? No, because we can use the son as a life in being, and we will know the 

identity of the widow as soon as the son dies. Son is validating life. 

 We also don’t know who the eldest child is... 

o When does the child vest? When the widow dies. 

o So who is a life in being for the child’s interest? 

 Can’t use son because it is possible for eldest child’s interest to vest more than 21 years after his 

death. 

 We don’t know who the widow is... 

 It is possible that the son marries someone who is not born yet at the time of this devise. 

 The widow longer than 21 years after the death of the son, so the eldest child’s interest in 

void for violating the RaP. 

To A for life, then to A’s children, then to A’s grandchildren, who are alive at A’s death. 

 A’s interest is vested. 

 At A’s death, we know A’s children AND A’s grandchildren. A’s grandchildren vest at A’s death. Their interest 

in the remainder of A’s children’s life estate vests at A’s death. 

 

Avenues of Reform 

 A flat statutory perpetuity period, rather than one determined by formula 

o Just make it a flat period... 9 years, 50 years, etc. 

o Don’t have to look for validating lives 

 “wait and see” 

o Don’t bother with hypothetical, and instead just wait and see whether the contingency is resolved or not. 

 Alberta Perpetuities Act (applicable to interests created July 2, 1973 or later) 

 Numerous “old interest litigated today (and in the future!), still bound by common law (e.g. Scurry-Rainbow) 

 Common law rule still in effect in many other jurisdictions (but not in MB or SK!) 

 

Alberta Perpetuities Act 
- The act becomes effective for any interest created after July 2, 1973. 

o Numerous “old” interest are still litigated today and bound by old common law 

- Statute presupposes that the common law rule continues to be applied – s.2 – except as provided by this act, the 

rule of law known as the rule against perpetuities continues to have full effect 

- s. 11 provides a “how to” section on what order the act shall be applied in 

          s.9 – reproductive assumptions 
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           s.4 – wait and see 

           s.6 – reduction of age 

           s.7 – exclusion of class members to avoid remoteness 

           s.8 – general cy-pres to honour intentions as best as possible  

- s.9 – Rebuttable presumptions as to fertility 

o Males are able to have children at the age of 14 or over, but not under that age. 

o Females are able to have children at the age of 12 but not under, and not over the age of 55. 

o Generally, even if someone is dead there is only a presumption of fertility during those ages (can bring 

evidence if the person is alive or dead - harder if dead - as to periods of infertility during age range) 

- s.4 – wait and see 

o  Don’t treat limitations creating contingent interests as invalid for violating the rule against perpetuities 

based upon the possibility of that interest vesting outside the perpetuity period 

o s.6 – remedial age reduction 

“to grandchildren who reach 30” 

 void at common law because a grandchild might reach 30 more than 21 years after the death of 

the settlor. 

 S.6 says that this position shall be read as the nearest age that would work, so 21 in this case. 

o “to grandchildren who reach 30 and marry” 

 This would not be valid even if it said 21... still possible to vest outside that period. 

 So s.6 doesn’t apply here. 

- s.7 – remedial class splitting 

What it does is that at the end of the wait and see period and if there is one grandchild who vest and one who 

doesn't we split and include the one that does and then cut the other out and close the group 

 To my grandchildren who attain 30 years and marry" (assume that at the end of the wait &see period, two 

GC's aged 26 and 19 married and two grandchildren aged 25 and 24 are unmarried) 
 We cut out the ones that don't meet the requirements and only include those that do 
 Turns into all of A's grandchildren who marry  

- S.8 – general cy-pres 
o To all of A's grandchildren who marry 

 Goes before the judge and he can re-write the devise to meet the intention of the grantor  
 But in this case how do you determine this 

- S.17: read by reference to Scurry Rainbow 

o The rule against perpetuities does not apply to an option to acquire for valuable consideration an interest 

reversionary on the term of a lease or renewal of a lease, whether the lease or renewal is of real or 

personal property 

o S.17 deals with renewal of interests, whereas S.18 deals with options to purchase 

- S.18: for commercial transactions such as options, the perpetuity period is 80 years. If a contract stipulates a 

longer period, it’s still only exercisable within 80 years. 

o For options transactions, the perpetuity period is flat (80 years). 

 Option must be exercised within 80 years if at all. 

- S.19: for interests determinable or subject to a condition subsequent, the contingency is subject to the RaP, and 

the period is 40 years (“wait and see”) after which the interest becomes absolute. 

o “my house to the Edmonton Library so long as it is used as a library” 

 S.19 says that they only have to use it for a library for 40 years, after which they can do whatever 

they want (like turn it into a casino!). 

 

Scurry-Rainbow Oil (Sask.) Ltd. v Taylor (2001) 
FACTS/PROCEDURAL HISTORY:  

 trial judge held that the lease was void because it breached the rule of perpetuities  

 top lease - oil is discovered on Farmer’s prop. Oil co A (Imperial Oil) negotiates a deal. Oil co B (Scurry 

Rainbow) makes agreement w/Farmer that will allow B in after A’s lease ends. 

o They agreement with Scurry Rainbow includes a 42-year limit. 

 The 2
nd

 interest may vest outside of the 21-year perpetuity period, so it violates RaP 

ISSUES:   
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 Principal question on appeal, is whether the appellants’ oil and gas “top lease” with the late Harry Taylor should 

be rendered void by the rule against perpetuities. 

HELD:  

 Commercial Setting—does not make sense for the rule to apply here. Contingent top ease, subject to perpetuities 

and violated, but Saskatchewan Court of Appeal rules that the rule against perpetuities does not apply to top 

leases. No similar authority in Alberta, but in Alberta there have been cases related to option (top renew) leases. 

Option to renew is subject to the rule.  

REASONING:  

 What is the problem with “top lease”? Was the top lease actually contingent?  

1) Top lease is valid only if it kicks in within 42 years (see language of construction) 

2) However, initial Imperial Oil lease was 10 years. If no production, then deal ends. Freeholders thought top 

lease started in 1959, 10 years after start of first lease in 1949.  

3) The time that you compute the common law perpetuity is when the top lease takes effect. In light of that is 

there a chance of late vesting? Why is the period just 21 years—because there are no lives in being.  

 Type of int Oil co A acquired: profit a prendre (determinable int). Terms of lease: 10 yrs, for so long as thereafter 

that the substances were produced in the lands.   

 Top lease was characterized as contingent: top lease to kick in if the lease ends w/i the first 42 yrs (Oil co B 

prepared to wait a LONG time)  

 Is there a chance for late vesting? Yes.   

- 1949: 1st lease is entered  

1950: freeholder’s lease is created, lives in being: none connected w/the gift. Period “in gross” = 21 yrs. 1950 + 

21 = 1971. According to the terms of the top lease, possible for late vesting before 1992. Ergo, perp problem 
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LEASES, LICENSES AND BAILMENTS  

- Primary topic is the leasehold estate. While leases were initially regarded as chattels, obviously they resemble land (real) 

rights.  

- There are two laws of landlord and tenant, one for commercial property and one for residential, but a common structure 

remains.  

      - Landlord/tenant law  a combination of contract and property law as leases are both contracts and interests in land 

 

(a) the social significance of leases 

 The design of landlord and tenant law is noticeably affected by its socio-economic context. In this realm, 

apartment owners are generally pitted against an economically weaker renting population, composed mainly of 

low income earners, the young, and the elderly, all of whom tend to devote large portions of their income towards 

paying the rent; many live in units from part of a decaying infrastructure.  

 The economic power of tenants increases along with the vacancy rate, and diminished as units become scarce. 

Legal regimes sometimes attempt to alter the balance of power by conferring statutory protections on leaseholds. 

Whether these measure are adequate or necessary is something that might be considered when the reform of 

residential tenancy law is reviewed below.  

(b) the history of the lease as an interest in land 

 As initially conceived, the lease was regarded as a contract, which was laid over the feudal system of freeholds. In 

these ignoble beginnings it served as a means of providing security for debts, the lender going into possession of 

the land as tenant.  

 Security of tenure was provided by treating the lease as a propriety entitlement, which bound 3
rd

 parties and 

conferred exclusive possession of the demised lands on the tenant  

 Historically, the landlord and tenant relationship has switched back and forth between contract law and property 

law. Early on leases were governed by contract law. With the onset of the Industrial Revolution it became more 

obvious that people weren’t just renting land, but were renting a place to live—thus, it began to be governed by 

property law.  

(c) the lease as an estate and a contract  

 The law of landlord and tenant is a composite of contract and property principles, for a lease can be both a 

contract and the basis for an estate in land. Eventually, a certain degree of pull back toward contract principles 

occurred in the latter part of the 20
th
 century to allow a more viable set of remedies and rights for modern era.  

 Law of landlord and tenant continues to change, and indeed its contractual facets are again prominent, especially 

in the shaping or remedies. Common law doctrine, with some modifications, lies in the core of law of commercial 

leases.  

 Residential tenancies have undergone a far greater degree of statutory reconfiguration, largely in response to the 

power relationship typically found between landlords and tenants.  

 

The Nature of a Lease 
Lease – A demise of land under which exclusive occupation is conferred by a landlord on a tenant. Leasehold estate 

delimits the duration of the tenants holdings. While the lease continues, the landlord retains a reversionary interest; the 

landlord’s right to actual possession is suspended during the term of the tenancy. 

     - Not a true reversion as even during the lease the landlord remains seisied; tenurial relationship 

        - Central feature of lease is the right of the tenant to exclusive possession 

       

Types of Leases 

 

1) Fixed Term – Lasts for an interval, however long. Term must be certain in both the date of both commencement and 

termination. A lease with a fixed terminal date but which may end prematurely on the occurrence of a particular event is 

valid – it is the maximum length which must be held as certain. 

 

2) Periodic Tenancy (most common) – One that is enjoyed for some recurring unit of time (i.e. month to month) and 

continues unless terminated by notice. Unless otherwise agreed, the notice required is equal to the tenancy period  

   - Ex. 1 month notice for a month to month lease 

   - In the case of yearly leases, the common law rule is 6 months 

   - Periodic tenancy can be inferred. If a fixed term lease expires and a tenant remains in possession and pays a rent which 

is found acceptable, a periodic tenancy is created. RTA holds that this happens after only one such payment.  
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3) Tenancy at Will – No set period of term and continues only so long as both landlord and tenant wish; either party may 

bring the tenancy to an end at any time by notice.  

   - Usually arises in the context of real estate transactions – purchaser in possession before money reaches seller 

    - Creation of such a tenancy may be implied, such as where a tenant remains on the premises after the expiration of a 

previous tenancy with the consent of the landlord. Terms of original agreement will hold so far as they are compatible.  

    - A payment and acceptance of rent in such circumstances may convert the tenancy into a periodic one.  

 - Such tenancies may also be ended by implication, notice to terminate does not need be express 

 

4) Tenancy at sufferance - Arises when a tenant remains on the premises without permission after the termination of a 

different type of lease. This type of lease is non-consensual (not really a lease even) 

- No obligation to pay rent, but will be liable to landlord for use and occupation 

 

5) Perpetual lease – A lease with no fixed term or stated period, nor right of termination. Such a lease cannot be created 

under common law. Any attempt to confer such an interest will be interpreted as either a periodic tenancy or an outright 

sale.  

         - A lease for a fixed term of years with a perpetual right of renewal may be valid. 

 

Life Leases 
- New phenomenon; interest where rental agreement allows seniors to occupy for the remainder of their life.  

 - May pay a lump sum in advance of make periodic payments.  

      - Usually terminated on death of surviving spouse, but can also be terminated with notice 

 

Essential and Formal Elements 

An unimpeachable lease should contain 

1) Demise of exclusive possession 

2) An identification of the parties 

3) The property to be leased 

4) the term of the lease 

5) The amount of rent (if any) to be paid 

6) Exclusive possession – most important element 

 

 The common law does not establish any strict formal requirement for the creation of a lease. And because a 

leasehold cannot be siesed of land, the rule of prohibiting grants in futuro, does not apply. A lease can therefore 

be granted to take effect at some designated later date. However, at common law, the tenant holds only an 

interesse termini, an interest in the term, until possession is taken.  

 Statute of Frauds, 1677: introduced formal requirements, including that any lease must be in writing and signed 

by the lessor (or an agent). Without this, a mere tenancy at will is created, if the tenant takes possession with 

landlord’s consent. A lease of less than 3 years does not have to be in writing if rent to be paid is at least 2/3 of the 

annual value of the premises.  

     

 Land Titles Act: In Alberta, the Land Titles Act states that when land is demised for a term of more than 3 years 

(or for life), the owner must execute a lease in the prescribed form and the document must identify the land 

sufficiently.  

 Absence of essential elements of a Lease: If an essential element of a lease is missing when drafted (arises 

primarily in commercial tenancies), then tenant probably has a license, not a lease (most important essential term 

is exclusive possession).  

 Void Lease: if a tenant enters into possession under a void lease and pays rent (and if it is accepted by the 

landlord), a periodic or yearly tenancy is presumed by the common law; the term of the lease will depend upon 

the basis on which the rent is paid. Covenants in the void lease that are consistent with the presumed lease will be 

implied as part of the arrangement.  

 Equity: equity regards to be done that which ought to be done—this is the governing principle in the absence of 

formalities. Before equity will allow the terms of the void lease to be enforceable:  

o There has to be sufficient part performance of the lease (this is at the discretion of the courts); and  
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- The criteria of specific performance have to be available (e.g. courts have to feel the monetary 

compensation isn’t enough). Once the court finds that the voidable lease is enforceable, it will incorporate 

the terms of the void lease (the terms initially in entered into). If equity is in conflict with the common 

law, equity prevails. 

 

Leases v. Licences  
Primary difference is that a lease is a grant of exclusive possession 

 

 

 

 

 

Lease License 

 A lease involves a grant of 

exclusive possession (this is the 

major distinguishing feature).  

 Creates an interest in land – 

proprietary right. 

 Not subject to LRR – can enter 

into a lease today to take effect at 

a later date. 

 A license does not in itself 

create an interest in land. 

 It is purely contractual. 

 A license is merely a 

permission to do that which 

would otherwise be trespass. 

 Personal right. 

 Exception: license coupled 

with a profit a prendre. 

 Bare licenses may be 

revocable at any time without 

notice. However, there are 

some exceptions to this at 

common law. 

 License is generally revocable 

at any time 

How to distinguish between a lease and a license? 

 Where there is question as to whether an agreement is a lease or a license, the courts will determine whether or not a 

grant of exclusive possession was conferred. 

o In England (Street v Mountford) – distinguishing feature is exclusive possession. 

o In Canada – shifts between English approach and one that centers on the more  

 General issue of whether a personal or a proprietary right was intended. 

 In deciding whether or not exclusive possession was granted, the courts will look at the terms of the agreement and 

also at other attendant circumstances – question of substance rather than form. 

 For example, just because an agreement that says “the tenant shall not have exclusive possession” does not mean that 

it will be treated as creating a license. 

o You can claim the agreement is a license, but if it creates a period of exclusive possession for a certain term, 

then a lease is created and not a license. 

o Even if other provisions (owner can move in whenever, etc.) exist, if the court sees through them it can still 

recognize a lease. 

 Tenancy always involves exclusive possession, however one may have exclusive possession and not be a tenant (for 

example, mortgagee, service occupier such as a building superintendent, owner in fee simple – all have exclusive 

possession but are not tenants).  

 Some provinces have amended residential tenancy legislation to include lodgers (residents who provide services for 

the living unit – not tenants). 

 

Fatac Ltd (in liquidation) v. Commissioner of Inland Revenue 
FACTS:  

 Puhinui was the owner of a property in South Auckland 

 Puhinui granted Atlas right to operate the quarry found on the land for 12 years, renewable for a further 3 years.  

 1996: Puhinui agreed to sell entire property to Mt. Wellington  
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 Case involved a determination of which of the parties to the sale agreement was liable for the payment of GST  

 This in turn depended on whether the lands were “tenanted property” as described in the sale document.  

ISSUE: the case is mainly about the distinction between tenancies and licenses.  

REASONING:  

 Conclusion reached in this judgment is that exclusive possession is the fundamental test. For exclusive possession 

to be meaningful there must be a minimum finite term, whether fixed or periodic.  

o Terminology used will generally be immaterial unless it helps decided whether there is a right to 

exclusive possession.  

 Lease = (i) intention to be bound legally, (ii) the right to exclusive possession, and (iii) a defined term (fixed or 

periodic). 

o Rent is not determinative of a lease, but merely evidence of one. 

 Relevant transaction is recorded in Mt. Wellington’s letter of September 1996, read together with the License 

Agreement of April 1991. Lack of provision for rent does not preclude a tenancy. The parties clearly intended to 

be legally bound. The use of the word “license” in both documents is irrelevant, as is the purported “right of re-

entry.” Focus is not the terminology of the parties but the exclusivity of Atlas’ right of occupation.  

 Mt. Wellington also enjoyed the right to set up other quarry related operations as long as it did not interfere with 

Atlas’ quarrying operations. As such, Atlas’ right of occupation was far from exclusive. Coupled with the uses 

reserved for Mt. Wellington, it could not be said that there was any clearly defined area of which Atlas would 

have the exclusive use.  

Metro-Matic Services Ltd. v. Hulmann (Ont. C.A. 1973) 

Landlord and Tenant—Elements of Lease vs. License  

FACTS:  

 Pursuant to a written agreement entitled “Lease Agreement” between plaintiff-tenant and landlord, owners of an 

apartment, plaintiff installed coin-operated washing and drying machines in the laundry room of the apartment 

building.  

 The agreement provided, inter alia, that landlord demised and leased to tenant the laundry room  

 Contained a clause that tenant was to have and to hold the demised premises for a period of 5 years, and also a 

covenant by landlord for quiet enjoyment.  

 Owners of the building sold it to the defendants, who obtained an assignment of the lease agreement and, after 

taking possession of building, required plaintiff to remove machines. 

 Plaintiff’s action for damages for a breach of the lease and for loss of profit was dismissed on grounds that the 

agreement was a mere license.  

ISSUE: Is the agreement a license or a lease?  

DECISION: appeal allowed—lease, based on language, access provision (issue of easements is relevant)  

REASONING:  

 Parties to the agreement were careful to employ numerous words traditionally used to create an estate or interest 

in land. Words “demise” and “lease,” the habendum and the covenant for quiet enjoyment, in the absence of a 

clear statement of parties’ contrary intention, were conclusive of the intention to grant a lease of the land in 

question with exclusive possession and control.  

 A restriction in the agreement that the premises should only be used for the purpose of carrying on the business of 

an automatic laundry did not make the possession any less exclusive. 

 Metro-Matic does not have free access... only restricted to reasonable times. 

 Many of the clauses are redundant if this is a lease... inserted in order to be careful 

 2 issues of construction that arise from court’s decision:  

1) When construing a contract, court won’t imply limitations on exclusive possession from tenant’s covenants 

(e.g. won’t imply lack of exclusive possession simply because tenant covenants to allow landlord to enter 

premises)  

2) The court needs to find an express limitation in the landlord’s covenants on exclusive possession, in order to 

find such limitations on exclusive possession (and thus, to find a license).  

 Tenant—Plaintiff: entitled “lease agreement,” should be about substance over form. Language refers to 

landlord/tenants. Appears to grant exclusive possession. “Grant exclusive possession to the tenant” may have 

helped plaintiff. Courts will look beyond the wording and decipher the “real deal.”  

 NOTE: Rent is not essential for a lease. 
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Assignments and Sub-Leases 
The effect at law and in equity  

 At common law, a tenant’s interest is freely alienable and may be assigned or sublet   

 As long as there is no term in the lease to the contrary.  

 Assignment – occurs when the tenant’s full interest in the lease is conveyed.  

 A transfer of a shorter period less than the full term of the lease (even by a day) creates a sub-lease.  

 What the parties label the transfer is irrelevant – the extent of the rights granted determines the correct 

characterization.  

Assignments  

 An assignee is not privy to the contract with the original landlord – assignee is liable to the original tenant, who is 

liable to the original landlord.  

 Privity of estate – tenurial relationship that exists between an assignee and the original landlord – affects the 

rights and obligations that obtain between the two.  

 Only the “real” covenants of the head lease run with the transfer to an assignee.  

 “Real” includes:  

 covenants that “touch and concern” the land or that affect the landlord or tenant (those covenants that relate to the 

subject-matter of the lease).  

 Obligations to repair and to pay rent.  

 Restrictions on the right to assign and sublet.  

 Doesn’t include any covenants of a personal nature.  

 

Equitable interests in assignments  

 Equitable interests may be involved either (a) because the assigned interest was initially equitable, or (b) by virtue 

of the fact that the assignment is enforceable only in equity.  

 An assignment of the tenant’s interest that is valid only in equity transfers the benefits of the term to the assignee 

(which can be enforced against the original landlord), but none of the burdens.  

Sub-leases  

 No direct relationship between the original landlord and the subtenant (either under  

 privity of contract or estate).  

 The sub-lessor (original tenant) retains a leasehold interest with part carved out through the granting of a sub-

lease.  

 Direct tenurial and contractual relationship between the original landlord and the original tenant remains intact. 

 A sublease is dependant on the continuation of this relationship – if the main lease is terminated, the common law 

rule is that the sublease also ceases to exist. 

Limits on a tenant’s right to alienate  

 Leases frequently restrict the tenant’s power of alienation. This may take the form of:  

 (1) An absolute prohibition  

 (2) A right to transfer conditioned on the consent of the landlord  

 (3) A right of transfer conditioned on the consent of the landlord that is qualified in some manner (such as a 

clause that the landlord’s consent will not be unreasonably withheld). 

Merger Restaurants v. D.M.E. Foods 

Lease: Issue of covenants that touch and concern land 

FACTS:  

 Hospitality assigned its lease with Brousseau Bros to Merger, which operated a restaurant there 

 The defendant DME Foods Ltd. (Bonanza Restaurant) operated a restaurant on a neighbouring property  

 Properties are almost contiguous and are owned by a common landlord, defendant-Lakeview. 

 Lakeview bought the properties (lots 2 and 5) from Brosseau Bros. with whom the restaurants had leases.  

o So Merger is now a tenant of Lakeview 

 Construction took places on lot 5 which resulted in its sizable reduction in parking stalls for Bonanza restaurant.  

 By an amending agreement dated August 6
th
 1987, Lakeview agreed with Bonanza that its patrons are entitled to 

park at certain designated stalls and any available non-designated stalls in parking areas locate don lot 5, on lot 2 

and on the drainage right-of-way.  
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 Lakeview asserts the right to permit Bonanza Restaurant and its patrons to use the parking lot on lot 2 in common 

with other or to designate parking stalls on lot 2 for the exclusive use of Bonanza.  

 Merger, on the other hand, claims that under its lease it was granted the right of exclusive parking, along with 

other tenants of lot 2. 

o Merger wants to be a beneficiary of the interest that Hospitality acquired 

 Trial: parking areas on lot 2 are restricted to the use of Merger and other tenants of lot 2, and their employees and 

invitees; and that Lakeview is not entitled to designate parking stalls in the parking areas on lot 2 for the exclusive 

use of Bonanza Restaurant and its patrons.  

ISSUE:  

1) Does the benefit of the parking clause pass from Hospitality to Merger? Do the provisions in Merger’s lease 

restrict the use of parking areas in lot 2 to Merger and other tenants of lot 2 

a. Given that Merger’s lease is an assignment from Hospitality, does that clause run with the land? 

2) Does the burden of the landlord pass from BrousseauBros to Lakeview? Is the parking clause a covenant that runs 

with the land? If so, it is binding upon Lakeview as the successor in title to the lessor, Brosseau Bros. 

DECISION: appeal dismissed. Court of Appeal: concluded inter alia, that the lease under which Merger claimed could 

not be construed as to allow Lakeview to permit Bonanza to use parking lot 2.  

REASONING:  

 Common law distinguishes between essential and peripheral covenants in a lease. The essential covenants are 

called the real covenants. When a lease is assigned, only the real covenants pass to the assignee.  

 What is meant by “real covenants” is that they “touch and concern” the subject matter of the lease.  

o Such covenants are binding on the assignee of both landlord and tenant. 

 Spencer’s Case: to run with the land covenants must either affect the land itself, that is, the “nature, quality or 

value” of the things demised; or the value of the land at the end of the term. 

 Automatic transfer of benefits and burdens of the lease, if they run with the land. Rent runs with the land.  

 Option to purchase does not likely run with the assignment of the lease.  

 The touch and concern test is very “hairy”  

CONCLUSION:  

Court found, per Spencer’s Case, that the parking is essential for the viability of Merger’s restaurant. The passage of time 

has not affected the rule of law laid down in Spencer’s Case that covenants which touch or concern the land run with the 

land and are binding upon successors in title. 

 Anderson v BC 

 This is a decision of the British Columbia expropriation board 

 The Anderson's operate a restaurant off the trans Canada Highway 

 BC regulations allow them to take the land, they purchase from the LL of the Andersons, the strip mall owner where 

Andersons restaurant was located. 

 The area was 1/3 of the parking lot, was lost and disruption to the business occurred. Andersons sue what is the 

claim? 
o Must show a taking and statute that gives right to compensation 
o Expropriation Act of BC gives right to compensation based on interest- must show a beneficial interest was 

taken  
o That the parking lot touched and concerned the land to the extent that  if the lease gave the Andersons the 

right to have parking, what did the government do? 

 It acquired a beneficial interest in the property and even more so BC acquired title to the parking lot - 

the government cannot buy the lot, only the reversion, since the lot was part of Andersons lease. If the 

covenant to parking touched and concerned the land, the right is binding against government  as the 

assignee of the LL (who was only entitled to the reversion after the lease). 

 Look at the lease - was there an express term giving the tenant the right to park? 

 There was in merger, not in Anderson case, so board said they were being asked to imply a clause 

that gives the restaurant the right to park, not just reasonable access and use, the use of the area 

acquired from the LL 

 The Board wasn't willing to do that - cannot enforce the right to compensation  

 

Limits on the Tenant's Right to Alienate 

- Under the common law a tenant’s interest is freely alienable and may be assigned or sublet as long as there is no 

term in the lease to the contrary.  
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- Where the landlord’s consent is required in order for the tenant to sublease, the landlord cannot withhold consent 

unreasonably. 

Richfield Property v. Sundance Investment  
FACTS:  

 Beaver Lumber did not want Swiss Chalet restaurant to affect parking situation on premises. Battle over parking.  

 Lease requires consent of the landlord for subleases, but also states that the landlord will not withhold consent 

unreasonably or arbitrarily. Lease also indicates that tenants may object to potential tenant, based on nature of the 

business—built into Sundance’s lease. 

 Landlord refused to let Swiss Chalet move in, as their business “touched and concerned” the existing tenants.  

ISSUE: 

 Was the landlord’s refusal to allow Sundance to sublease to Swiss Chalet reasonable? 

DECISION: 

 Landlord was right to refuse (rejection was reasonable), as Beaver was making the right kind of objection, and 

it was a reasonable refusal.  

REASONING: 

 Landlord is not bound to give any reason for refusing consent to an assignment. Burden of proof is on the 

tenant to show that landlord had unreasonably withheld his consent.  

 Primary concern of the clause to prevent another lumber store 

 Beaver was not objecting to the nature of the business, they wanted them to have the entrance elsewhere. 

 Even if we didn't have these authorizations to withhold because of Beaver's objection, it not unreasonable for 

LL to object, because Beaver Lumbers losess in revenue would affect the amount of rent paid because the rent 

is tied to Beaver Lumbers revenue. 

 LL claims they could object even without objection by Beaver. And Cases law says any objection to an 

assignment that would adversely impact the LL's interest would not be unreasonable  

 Burden is on tenant to prove consent was unreasonably withheld. 

 Given the fact that LL believed their financial interest would bee adversely affect, it is not unreasonable 

DISSENT:  

 How to give “nature of business” a narrow definition? Issues of competition (goods and services), restraint on 

alienation (fewer restraints rather than more) 

 Dissent’s response to main argument: tenant and landlord both take risks; present tenant could expand their 

business, and create parking problems expected with Swiss Chalet business. “Reasonable” refusal should not 

be based solely on landlord’s economic interest. 

 

How a lease comes to an end 

1. Lease runs its course/end of term. Period leases keep running until terminated. 

2. End through merger: T buys out LL obtaining freehold of the property. 

3. Breach entitling LL to end the lease. 

a. Re-entry by the LL for a particular breach could be made as an express term of the lease if the lease is 

made conditional upon performance of a specific ancillary duty; the LL would end the lease in case of a 

breach. 

b. Given that a breach that gives rise to a right to re-entry, the LL may waive the right to terminate the lease 

by notice or by conduct or may sue for damages instead. 

c. Even if the LL does exercise the right to re-entry, then the T has the right to apply for equitable relief 

from forfeiture. The court would have the discretion as to whether or not to award this relief to the T. 

4. Surrender – way to end the lease, either implied or by operation of law. 

a. Surrender can arise from an act of repudiation from the T and acceptance from the LL 

b. A T who leases the premises for business, can’t make it, and leaves. LL may take possession of vacated 

premises which affects a surrender of the lease. 

 

Abandonment 

 One way in which a lease may be terminated occurs when a tenant abandons the property and a landlord resumes 

possession.  

 When abandonment occurs, a landlord may pursue one of four options:  

1.  Ignore the abandonment, refuse to bring about a surrender and patiently stand by, suing for the rent as it falls 

due.  
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2. Choose to accept the surrender and terminate the tenant’s interest in the property, all the while retaining the 

right to sue for past breaches. 

o LL accepts T’s surrender, and goes after the T for any arrears in rent. All the rights and 

obligations associated with the original lease are obliterated and the T will not be liable for any 

prospective losses. If the LL ends up reletting the premises on terms less favourable, the T will 

not be on the hook for the difference. 

3.  Goldhar Option  Advise the tenant that the premises are going to be re-let, with the landlord acting as agent 

for the tenant, and retaining the right to sue for any shortfall in the rent received 

o this approach works on the fact that the lease is continuing. 

o The new lease is not inconsistent with the first lease, and the LL is not precluded from suing for 

any prospective losses. 

4.  Highway Properties Option - Accept the surrender and serve notice on the tenant that an action may be 

brought to recover for prospective losses caused by the tenant’s repudiation of the unexpired portion of the 

term.  

o Takes leases into the area of contract law – not just treated as interests in land.  

o Expanded a landlord’s options substantially – allows contractual remedies, but the extent to 

which contract law is applicable to leases is still uncertain. 

o No duty to mitigate (at least in Ontario) – i.e. LL does not have to take reasonable efforts to get 

another lessee. 

Highway Properties v. Kelly, Douglas (1971, SCC) (Leading landlord/tenant case) 

FACTS:  

 Plaintiff-landlord owned a small shopping centre dev and defendant-tenant agreed to lease a large space for a 

supermarket  

 Lease required the tenant to carry on business continuously once possession was taken up. However, the store was 

not a success, and within 2 years, the tenant abandoned the property.  

 This departure seriously undermined the viability and profitability of the entire venture. 

ISSUE:  

 What types of damages can the landlord seek?  

DECISION:  

 Defendant can sue for prospective losses after accepting a surrender of the lease. Court held the lease to be a 

specialized form of contract (and thus, landlord could sue for the position he would have been in had the contract 

been performed). 

REASONING:  

 At common law, a landlord had the above first 3 options to deal with an abandonment. At common law, the 

landlord could only sue for past breaches—he couldn’t sue for future/prospective losses once the lease has been 

brought to an end. This case changed all this.  

COMMENTS:  

 This case is important as it “contractualizes” leases. It also brings together covenants and conditions. 

 Post Highway Properties, does this give the tenant the right to claim fundamental breach when landlords has 

breached a covenant/conditions. There are some cases in Canada, England and Australia that have done just that.  

 CB, 643: in commercial leases, landlord does not have to mitigate damages and this seems to be the case in 

Canada unless take option 4, where you want to sue for future damage, then must mitigate damages.  

PROBLEM:  

 How far can we go in analogizing the landlord-tenant relationship to that of a contract? 

o A term in a lease may be a contractual term (covenant) or it may be a condition giving rise to a 

termination, yet notice that an act that would not be considered fundamental breach/material breach at 

contract law (i.e. right to terminate a contract) could be framed as a condition. 

 EX: If T does not cut grass every week, I may re-enter. 

o T has greater power to terminate a lease based on LL breach. At the same time, LL may curtail T’s right 

to curtail using contract law, stated in lease. 

o In a world where leasehold terms were regarded as independent of each other, T was usually unable to 

terminate tenancy for LL’s breach. Although the lease could give the T the right to terminate. 

 Foresight Projects Ltd v Tyee Plaza Developments Inc (2003) 

 LL relying on the Highway Properties option to claim prospective damages.  

 But this case is distinguished from Highway Properties.  
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 In this case, there was no continuous use covenant (i.e. to continue business as usual at all time), and thus the 

Highway Properties option was unavailable. This option is limited only to continuous use. 

 

Residential Tenancies Act 

 Residential premises is a place occupied as a residence 

 Agreement is oral, written or implied 

 Tenant is the person permitted to occupy the premises pursuant  to lease and anyone coming through the tenant -

assignment or sublease 

 S.2 what isn't a tenancy - mobile home is under separate legislation 

 S2.2(e)  excludes tenancy between educational institution and landlord and a student. If student housing is shared, 

you are not protected 

 s.3(1) (Most important section): any waiver or release by a tenant of the rights, benefits or protections under this 

Act is void. 

o (2) the tenancy agreement must include in much bigger writing that the lease is governed by this Act 

wherever there is conflict. 

Protections 

 5(1) periodic tenancies are ended by either notice by the landlord or the tenant to the other party 

 8(1) notice to terminate a monthly tenancy must be served on or before the first day of a tenancy month to be 

effective on the last day of that tenancy month 

o (2) notice period = 3 months in this province for the landlord 

 6(1) a notice from a LL to a T to terminate a tenancy unless it’s for one of the reasons in s.11 or 12: 

o For employees, s.11 

o Otherwise, if the premises is being converted or if the LL intends to occupy the premises, s.12 applies. 

 16 – Landlord’s covenants – The following covenants of the landlord form part of every residential tenancy 

agreement: 

a) Premises will be available for occupation at the beginning of the tenancy 

b) Tenant shall enjoy quiet enjoyment 

c) Premises will meet at least minimum standards according to Public Health Act and regulations 

 

 21 – Tenant’s covenants: 

a) Rent will be paid when due 

b) tenant will maintain the premises 

 22 – Assignment and sublease 

(1) assignment is subject to written consent of the LL 

(2) LL shall not refuse consent without reasonable grounds for refusal 

(3) After 14 days, if LL hasn’t responded, consent is deemed to be given 

 

 26 – Landlord’s remedies 

(1) If a T breaches the agreement, the LL may apply to a court for one or more of the following remedies: 

a. Where the breach consists of non-payment of rent, recovery of arrears of rent 

b. Where breach = failing to give up possession of premises 

i. Recovery of possession (bring the sheriff!) 

c. Where the breach is substantial, terminations of the tenancy 

 27 – repudiation of tenancy 

(1) If T abandons premises... LL can either 

a. Accept abandonment as termination of tenancy 

b. Or refuse to accept the abandonment of the tenancy 

i. Act imposes a duty to mitigate on the LL to find a new tenant 

 32 – recovery of damages 

o If LL applies to court from T’s breach due to failing to vacate premises after the lease, LL entitled to 

general damages and special damages resulting from LL’s liability to new tenant. 

 

The Proprietary Status of Licenses 
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 A license is a permission to do what would otherwise constitute a trespass – may be expressly conferred (i.e. 

through a contract to enter a theatre to see a show) or implied (such as when a shop is open for business to the 

public at large). 

 Several forms of licenses: 

o Bare license – one not supported by a contract – fully revocable. 

o Contractual license – supported by a contract – revocable subject to the terms of the contract – for example, a 

ticket holder to a sporting event holds an irrevocable license for the duration of the game, so long as they 

comply with the terms of the agreement 

Licenses as equitable interests in land (Toronto v. Jarvis) 

 a license by estoppel may be imposed, for example, when the owner of land requests or allows another to spend 

money under an expectation, created by the owner of a parcel, that the other party will be able to remain there.  

Toronto v. Jarvis (1895) 25 S.C.R. 237 (CB, 650-651) 

 If it was a mere license it would have been revocable at first, but if not countermanded before money had been 

expended in the execution of the purpose for which it was conferred it would have by that expenditure become 

irrevocable and therefore an interest in land.  

 Exception, says license may be elevated into an equitable interest in land in specific circumstance, under unjust 

enrichment or proprietary estoppel. 

 Licensor or party acting for the licensor is prevented from revoking the promise, if its relied upon and its an equitable 

interest, so good faith purchaser for value is not bound by promise that is relied on 

 

It is important to be able to differentiate between licenses, leases, and bailments. In most cases a license will not 

amount to a proprietary interest. 

 

Bailments 

 A bailment is a temporary transfer of personaity under which the goods of a bailor are handed over to a bailee. 

 One person who owns a chattel, transfers it to someone else, but retains a reversionary interest in it - the transfer 

is temporary 

 In some ways resembles both a lease and a license.  

 Law of bailment is also an amalgamation of property law, tort and contract – draws from all three areas but in the 

end is a unique area of law. 

 

 EX: park a car... is this an act of bailment? When something bad happens to the car while it is in the lot, we need 

to determine whether a bailment occurred. Most likely a license to use space for a specified period of time (not a 

least because no exclusive possession). One of the most helpful factors to determine whether there is a bailment is 

whether you gave them your keys. If they have made any representation to look after your car, then we have a 

situation of a bailment. 

Minichiello v Devonshire Hotel 
You park a car and say take care of my car that has valuables in the trunk. The trunk nevertheless gets broken into and the 

diamonds are stolen. Are the diamonds included in the bailment? 

Court rules that diamonds are included in the bailment, so parking lot liable for car + diamonds. 

 

The Nature of a Bailment  

 A bailment may be contractual or gratuitous.  

 Quasi bailment – a finder may be deemed to be a “quasi-bailee” on the basis that the true owner would probably agree 

to the finder taking possession on his or her behalf. 

 Involuntary bailment – when goods are imposed on a party who then assumes control. 

 Unconscious bailment – where a person takes possession of goods under the mistaken impression that hey belong to 

them. 

 Generally – bailed goods must eventually be redelivered in their original or altered form. 

 Exceptions –  

a.  where, for example, an item is sent for repair or to have a part replaced, 

b.  where the terms of the bailment indicate that the goods are to be delivered to a third party. A bailment 

exists here an item is left with a bailee for sale on consignment, to be returned only if it is not sold. 

Letourneau v. Otto Mobiles Edmonton (1984) Ltd.) [2003] 3 WWR 389  
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FACTS: a trailer owned by the plaintiffs was stolen from a parking lot adjacent to the business premises of the defendant, 

who had agreed to repair the trailer. The D had told them to park it there. The trailer was stolen from that lot. 

ISSUES: 

a) Was there a bailment? 

b) if so, did the defendant fail to meet the standard of care owed to the plaintiffs?  

c) If so, was the plaintiffs’ loss caused by the defendant’s failure to meet this standard of care?  

d) Did the plaintiff’s negligence contribute to their own loss?  

 

REASONING: 

 Defendant assured plaintiff that it was fine to leave her vehicle at the location (beside the defendant’s repair shop) 

after hours.  

 Bailor-bailee relationship?  

o Possession of the chattel by the bailee existed (i.e. the defendant); the plaintiffs never physically delivered 

possession of the Trailer by direct delivery of the keys to the Defendant. However, they did comply precisely 

with the instructions of the Services Manager regarding drop-off.  

i. Not leaving it on the defendant’s property is not a bar to creating the relationship of bailor-bailee.  

 Court says it is a bailment: The trailer was left on the adjacent property with the consent, agreement and guidance of 

the Defendant’s Service Manager. The defendant is responsible for not providing a safe location for storage of the 

Trailer given that it invited the Plaintiffs to deliver possession of the Trailer to it during off-business hours.  

o Once the bailment is established, the burden is on the bailee to show that it met its obligations, including duty 

of care, to the bailor (owner of the trailer).  

 In reversing this onus, the law of bailment differs from tort law because the bailee is in the best 

position to explain what happened and to prevent it from happening. 

 Contributory Negligence? Rarely found in bailment cases; the direction of the Service Manager to the plaintiffs to 

park in the designated parking spot assured them that the Trailer could be left safely in that location.  

o No contributory negligence on their part... they did exactly as told by the D. 

 

History of bailment 

Strict, contractual approach: bailee had to deliver the object of the bailment, and if they don’t meet that obligation then 

there is a breach of that contract. 

Later, “roman” approach: 

 distinguishes bailment that was for the sole benefit of the bailor (ex: look after my fish while you go on vacation) 

= low duty of care (liable only for gross negligence) 

 sole benefit of bailee = high duty of care 

 mutual advantage = standard duty of care 

Negligence: taking into account all of the circumstances, was there a duty, and was that duty breaches. 

 Step 1: establish bailment 

 Step 2: shift the burden to the bailee 

 Step 3: bailee attempts to show that there was no breach of the duty of care. 

o Or establish no causation... i.e. not their failure of care that resulted in damage. 

o Try to establish contributory negligence of the P 

 

Assignment/”Sub-bailment” 

 A bailee may sub-bail or assign, provided that the terms of the initial bailment expressly or impliedly permit this to be 

done. Even if not, an assignment or sub-bailment may be later ratified by the bailor. 

 Law of sub-bailment has developed different from that of sub-leases. 

 Cause of action in tort is available against third parties where permanent injury to the bailor’s reversionary interest has 

been inflicted (including postponement of possession). 

 A bailor has a direct right of action against a sub-bailee where:  

o The bailor has an immediate right to terminate the principle bailment, and  

o The sub-bailee accepts the goods knowing that the goods belong to someone else other than the sub-bailor.  

 This means that there is a right to sue even where there is no contractual relationship between the 

bailor and sub-bailee (no privity). 

Punch v. Savoy's 
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 Plaintiff wanted an heirloom ring fixed. Plaintiff hired defendant-bailee who didn’t have the right equipment. So the 

defendant-bailee sub-bailed ring to Walker (Toronto), where work was performed.  

 Walker then informed defendant of mail strike; they agreed to send ring back via CN courier (thus, sub-bailed ring to 

CN courier for return). 

 Driver comes and form must be filled out; driver helps fill out the form; value is put at 100 dollars 

 The ring vanished before it was delivered back to defendant. Plaintiff sued defendant and sub-bailors (Walker and 

CN).  

 However, CN had an exclusionary clause in its sub-bailment which limited its liability.  

ISSUES: Valid claim for plaintiff to sue parties (defendant, Walker and CN)? 
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TRANSFORMATION OF CHATTEL OWNERSHIP 
 words of gift:  promise of a gift in the wording - "give you my copy" shows intent to gift it, vs. "lend 

you my copy" 

o just a promise, can be retracted or take back until the gift is perfected 

 gift = transfer of property without consideration, made of any interest in real or personal property 

(incl. intangibles) 

o legally distinct from a promise to give a gift or contractual promises 

o law doesn’t enforce the promise - which means recipient doesn't have entitlements to it? 

o giving merely shifts the property to another person, benefits are there but nothing new is created 

 each party is better off in an exchange, (assuming no one is worse off) amount of wealth in 

world increases 

 gifts are classified by the mode of giving - each type of gift must satisfy specific doctrinal reqs to be 

contemplated 

o gifts inter vivos (during one's life, between the living) 

 1) donative intent   2) acceptance   3) delivery 

 perfecting a gift requires a donative intent, delivery of the gift, acceptance (relaxed 

requirement these days) 

 delivery: change of possession is the point of no return - when a gift becomes a gift 

 by deed of gift (under seal, with technical requirements that make it more serious) or by 

declaration of a trust (where law recognizes true owner only in name with fiduciary 

obligations to the beneficiary & upon declaration, legal ownership doesn’t change, but 

equitable interest in the gift is recognized) 

 Nolan v Nolan: P Jinx Nolan beneficiary of estate of Sir Sidney's second wife Cynthia, D Lady 

Mary was Sidney's third wife and inherited his estate - dispute over paintings which P claims 

were gifted during the life of Sidney to Cynthia inter vivos, though they may appear to be in D's 

continuous possession 

 can donative intent be demonstrated without words of gift? 

o circumstances arise where we can see donative intent evidenced absent words of gift 

o onus is on the would be donee, court is cautious and reluctant to find such intent 

o in this case, court finds donative intent not proven 

 was there delivery of the paintings? 

o essence of delivery is that the donor relinquishes all present and future 

dominion/control of object 

o delivery is significant because it cautions the donor that they cant go back once 

delivered, it is good evidence of the gift itself (shows third parties through prima facie 

evidence of possession itself that they are dealing with the true owner), and detrimental 

reliance (?) 

o delivery can precede manifestation of the intent, confluence is required 

 in this case, there is no evidence that Sidney delivered the paintings to Cynthia 

 Alberta Evidence Act s.11: "in an action by or against the heirs of an estate, an 

opposed/interested party..." 

o delivery in common establishments 

 all gifts given to or received by marital partners make possession equivocal 
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 re Cole: husband takes wife to his house, points to furnishing saying "its all yours" in 

anticipation of going bankrupt & attempts to evade lawyers 

 words not sufficient to perfect a gift - in ordinary circumstances both words and 

delivery are required, relaxing the visible act would be dangerous thus leaving 

only the oral requirement 

 how to perfect the deed in this case? a deed. 

o relaxing the delivery requirement 

 constructive delivery - change in capacity of possession, or delivery of means of 

access and control (likely sufficient if donor does not retain access/control & actual 

delivery is impractical) 

 symbolic delivery - insufficient in Canada according to Ziff (pg.344) 

o testamentary gifts (devising real property or bequeathing personal property via a will) 

o gift in contemplation of pending death (donatio mortis causa) 

 1) impending death   2) acceptance   3) gift to only take effect upon death 

 re Bayoff Estate: diagnosed with terminal cancer, prepares last will & testament, in presence 

of lawyers hands keys to safety deposit box to AS but fails to hand over form that bank 

requires in order to transfer 

 donatio mortis causa requires impending death from an existing peril, delivery and gift to 

take effect only upon death of the owner 

o handing of the key to a locked box satisfies the DMC requirement of delivery 

o Bayoff intended the gift to be immediate by relinquishing possession of the key 

o gift was not conditional - not based on waiting for his death (it was certain) 

 was it an inter vivos gift instead?  although the delivery of the key would be sufficient 

for mortis causa, it was insufficient for a good gift inter vivos (lack of papers 

signed)... 

o shouldn't we be more cautious when the putative donor is dead?   

o Strong v Bird: if donor intends inter vivos gift, intention continues until death, gift 

undelivered but the would be beneficiary takes legal title to the estate as name Executor  

--> the donee can perfect the gift themselves 

 
EXAMPLES 
 Elyse's mother agrees to give her car for $1000, car's actual value is $12000 

o consideration is consideration, this is a contract and not a promise to give a gift - one could argue 

that the mother is giving $11000 worth of value, but the courts will not weigh in on that 

 uncle gives cheque for $500, stops payment on cheque - just a promise to pay, cheque in Canada is a 

direction to the bank and has no value to the person holding it until the cheque is cashed at the bank 

 Rona tells Deb that "hey you like my earrings, have them, plus my necklace which is right now in Nova 

Scotia", writes out the whole agreement to do so on the back of a lesson plan, paper signed and 

handed over to Deb 

o not a deed, and delivery not perfected so it is just a promise to gift 

o prepared to relax delivery requirement for necklace in NS as there is nothing else you can do to 

perfect it 
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ESTATE 
 estate in land is a time in the land - divide up use and enjoyment of a piece of land over time 

 estate can be carved up into smaller estates - fixed term (lease) or a life estate 

o if present owner dies without a will, it goes to legal heirs (if none, then it escheats to the Crown - 

feudalism) 

o the law of estates serves many purposes 

 need for land to pass freely onto the market to serve as wealth 

 serves as reason for owners to engage in good stewardship and maintain the land 

 respect for autonomy of owners including the wishes of the deceased - signal to everyone that 

their wishes will be respected after they are gone 

o interests held by landed aristocracy in England - Fee Simple, Life & Freehold Estates 

 present owner was seized of the land, responsible for payment of tenurial obligations & courts 

of common law implemented the system and insisted that someone had to be seized of the 

land & the responsibilities 

 magic words in ensuring transfer 

o to A and his/her heirs - "to A": words of purchase 

 "and her heirs": words of limitation & expectation that one day legal rights will be there, but 

none for now (inheritable estate) 

 In a Grant Inter Vivos = "to A in fee simple": CHECK HANDOUT, MISSED THE REST!! 

 language required today 

o in most jurisdictions, magic words are no longer essential to create a fee simple 

 Alberta Law of Property Act s7(1): in absence of words or limitations, the entire estate is 

transferred unless contrary intention is suggested by the instrument 

 we interpret the grant and the owner's intention in Alberta 

 
 Fee Tail - from statute De Donis Conditionalibus 

o purpose - to create an estate that stays in the family 

o "to A an his heirs of his body": devolution of the estate would be limited to lineal descendants of the 

family (tail general) 

 creditors cannot take anything more than what A currently owes - can even take the land, only 

until A dies (after which the heirs have rights to the property) 

o "to A and his heirs male of his body begotten": tail male  &  "to A and his heirs female of his body on 

his present wife Elizabeth begotten": female tail special 

o charges of treason brought about a problem of estate reverting back to a treacherous family once 

A jailed & dies 

o common recovery or barring the tail - use of fictitious lawsuits to render verdict that estate 

converted into fee simple 

o fate of fee tail in Canada - law of property act s.9 

 Life Estate - tenants right to the use possession enjoyment of land during the tenants lifetime (not 

inheritable) 

o when the tenant passes away, the estate expires 

o express creation: O says "to A for life" - A acquires life estate, when dead it reverts back to O as 

Reversion in Fee Simple 
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 language to simiar effect: "to A for as long as she wishes" or "to A have and use during his 

lifetime" 

o via faulty grant of an estate in fee simple (?) 

o via operation of law (i.e. Dower Act)  ? 

o "to A for life" (pur sa vie) - during A's lifetime 

o "to A for life of B" (pur autre vie) - other person's life serves as a clock, as soon as dead A's 

interests have expired 

 B is the cestuis que vie (merely the measuring life) 

o "to A for life" followed by "to B": A has life estate for life of A, after grant to B - B now has a life 

estate for the life of A!  (no contrary intention, so transfer includes the exact same rights = life of 

A) 

o O says "to A for life, then to B for life, remainder to C in fee simple": 

 B's right of possession is postponed until A's rights expire, C has a remainder in fee simple 

("the remainder person"), O has nothing! 

 if A conveys her interest to B - if B dies before A, his heirs get it in autre vie for lifetime of A, 

then to C! 

 can C convey his interest to X while A is alive? yes, but rights are suspended until A & B both 

die (remainder in fee simple is then transferred) 

o O says: "to by husband for life, remainder to our children" - children, Jane & Lizzy (remainder in 

fee simple) convey their interest to Collins (who then has a remainder in fee simple) 

 REVIEW 

o X (in a grant): to A for life 

 A aquires life estate (pur sa vie) 

 X retains a reversion in fee simple 

o X (in a will): to A for life 

 A inherits life estate (pur sa vie) 

 X's estate (legal heirs) retains the reversion in fee simple 

o X: to A for life, remainder to B 

 A has a life estate (pur sa vie) 

 B has a remainder in fee simple 

 * remainder and reversion are same interests, one by grantor & estate, the other by a third party * 
 * all the above interest are present estates that can be transferred before or after they vest in 
possession * 

o "to A for 10 years, then to B for life, remainder to C":  A (10 year lease) --> B (life estate) --> C 

(remainder) 

 
INTERPRETION OF INCONSISTENT GIFT OFFER 
 "to A in fee simple (apparently) .. but should anything remain undisposed of by A then to B" 

o courts interpreting an instrument must ascertain intentions of that specific testator (so 

precedents are useless!) 

 if will evinces contrary intention, one intention is chosen as primary/dominant & other is 

subordinate 
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o any attempt to truncate the rights on the moment of transfer would result in repugnancy - cannot 

stipulate what a person must do (rights to sell, rights to bequeath, etc.) with their fee simple estate 

interests 

o Re Walker: "I give &devise unto my said wife all my real property, and also should any portion of 

my estate still remain in the hands of my wife at the time of her decease, undisposed of by her 

such remainder shall be divided as follows" 

 wife acquired fee simple?  wife gets the interests that Walker had...  (s.7 of LPA) 

 contrary intention does not matter as a fee simple estate cannot come with provisos 

 gift to person first named prevails in fee simple, the gift over is repugnant and fails 

 wife acquired a life estate?  through language "at the time of her decease..." 

 if a life estate, how can she dispose of any of it in the first place? 

 first named takes a life estate only  

 first gift is a life estate with a power to encroach on the remainder? (which is effectively a fee 

simple?) 

 reasoning for going with option #1, #2 or #3: #1 = the testator's intention is primarily to 

provide for widow as it was stated first and foremost, #2 = too confusing in its wording 

("disposed")?, #3 = would be truer with testators intention to provide for widow and children 

both 

 court recognizes that a gift followed by a remainder is possible, and that the first estate the life 

estate can be appended by a power to encroach 

o Re Taylor: "I give devise and bequeath all my real and person estate of which I may die possessed 

to my wife to have and use during her lifetime.  Any estate of which she may be possessed at the 

time of her death is to be divided equally between my daughters equally" 

 on the one hand it is a life estate - but the gift implies that she can dispose of the property 

 testator intended to give the wife fee simple - effected by gift in life estate and power to 

encroach (executor's case) 

 gift phrased quite clearly as a life estate, where no repugnancy follows (therefore gift over 

is void?) 

 court prepared to concede that a testator may write a life estate coupled with power to 

encroach so total that the gift evinces an intention to give over a fee simple - but here the 

language is plain and clear as to the intention to gift over a life estate (we are not going to 

enlarge the life estate into fee simple simply because the wife was given a power to 

encroach on the remainder/capital) 

 her power to encroach on the capital (to sell parts of the estate and buy a car for example) 

is limited to her own maintenance & living expenses 

o Re Martini: "I give said property to my wife for her use.  When she no longer needs the house, that 

she give said property to my sisters"    5 possible interpretations 

 absolute right to the wife & the gift over is interpreted as a statement of hope that X will 

happen, but not bound to it 

 determinable fee: fee simple estate that has two natural endings or possibilities of 

termination - escheat to the Crown sans heirs OR at the point of a determining event (i.e. 

Leafs win the Cup) in which case the property reverts back to the grantor 

 determining event is when the wife no longer needs the property 
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 rejected bc the court concluded that the wife got a fee simple subject to a determining 

event that was unclear ("no longer needs the house" tough to determine) - which means 

that the whole gift fails? 

 conditional fee: fee simple where the external situation is a stipulation which gives the 

grantor the power to seize back the property (power to enter the land and terminate the 

estate, if they so choose to) 

 if she no longer needs it, the sisters can step in and terminate the estate 

 rejected bc the court concluded that the wife got a fee simple subject to a condition that 

was unclear ("no longer needs the house" tough to determine) - which means that the 

whole gift fails? 

 treat the gift as a life estate (where she may/not have power to encroach) - the remainder in 

fee simple to the sisters  court's interpretation, stays true to testator's intentions for the 

estate to go to both parties 

 Martini was given a life estate without the power to encroach 

 the wife gets no estate in the land, everything was given to the sisters - license is mere 

permission from the deceased to live in the house so long as she needs it 

 
INTERPRETATION OF INCONSISTENT GIFT OFFER 
 sometimes the words used in the will create an ambiguity 

o so, what are the advantages of carving up the testator's fee simple? 

 should circumstances change for the widow at all (remarried, etc.), she cannot deny the rights 

of the kids 

 for the duration of her life the children cannot kick her out 

o disadvantages of a lack of power to encroach - widow does not have incentive to keep up the 

maintenance of the property (not economically efficient for her b/c the costs incurred do not 

extend benefits beyond her life) 

 the life tenant has an incentive to impose external costs on the remainder person (make 

decisions that benefit the life tenant at the expense of the remainder person) 

 any conflict involving maintenance costs, the parties will try to shift them to the other side - 

they may litigate those costs, the costs of which will be borne by the estate (some of the costs 

will be imposed on the other party regardless of the decision - shared b/c estate usually 

burdens the costs as court typically orders) 

 cant they bargain? no, the life tenant holds all the cards... 

o what use of the property is the widow entitled to make? 

 the fruit (but not the trees) / the income (but not the capital) 

 the law of waste: relevant whenever two or more persons have the right to possess property 

concurrently (at the same time) or consecutively 

 concurrently (at the same time) - creates a tragedy of the commons  

 prevents owner of life estate from interfering with the reasonable expectations of the 

remainder person 

o ameliorating waste: changes the character of the property, enhancing its value - how 

can you pass along to the remainder person the exact same property you got? not 

actionable today 
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o voluntary waste: injurious conduct by the life tenant that devalues the land - removing 

fixtures, cutting young trees, opening a mine, etc. - life tenant is liable unless the gift 

stipulates otherwise 

o permissive waste: committed by doing nothing, allowing the property to fall into 

disrepair - the gift must impose an active duty to repair in order for this to apply, 

otherwise no liability 

o equitable waste: wonton and malicious acts that injure the interests of the remainder 

person - s.71 of Law of Property Act "estate for life without impeachment for waste 

does not confer on life tenant the right to commit equitable waste" 

 overriding s.71 is tough and would have to be explicit "she can do what she bloody 

pleases with the house, including burning it down" 

DOWER 
 unauthorized disposition:  definition of disposition? (mortgage included, etc) 

o (c) a devise or other disposition made by will (what happened to inter vivos in the defn?) 

o s.2: no married person shall make a... (?) 

 vesting - interests vest immediately in that they are real (not necessarily in possession - when 

you get the keys, then you have it in possession) 

 Lisa's interest in not vested in possession, nor at all b/c they only vest when Bart stops 

producing canola 

 vested in interest may be postponed and subject to conditions (not guaranteed) 

o s.4: any instrument affecting a disposition must contain written consent by spouse - or the 

registrar will not register the disposition & you will not get title transferred 

 s.5: consenting spouse must acknowledge apart from married person that they are giving up 

life estate under the dower act 

 s.25: when spouses are joint owners, both need to execute the disposition - implicitly they are 

giving up their dower rights 

 s.10(1): ABQB may dispense of the requirement to obtain consent if it cannot be obtained - 

spouse is incompetent or whereabouts unknown 

 (5): court may hear any evidence or matters that relate to the application (financial 

resources, more than one homestead, already agreed to release dower rights and obtained 

compensation but refuses to sign the form) 

 if in the opinion of the court it seems fair and reasonable to do so 

 may make dispensation of consent subject to conditions (setting aside money as trust in 

return for life estate being waived) 

o wrongful disposition: pretended to be single, forged the consent - criminal act & the married 

person who has done this is liable in damages to the spouse 

 damages = greater of either 1/2 the value of the homestead or the consideration given 

 however, consider impending divorce: pooling of assets & split down the middle via 

Matrimonial Property Act complicates this a little bit (i.e. $1mil sold for $100K, do the math!) 

 s.15: must show judgment for damages and enforcement procedures have commenced that 

bore no fruit (?) 

 
ABORIGINAL RIGHTS 
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 Delgamuuk: if aboriginal title ever existed, it has since been extinguished (rules for extinguishment) 

o rules of recognition - group must prove occupation of the land at the time the crown asserted 

sovereignty over the land (crystallizes as an underlying burden on crown title) 

 even if since interrupted between that moment and the present, if it can prove that the group 

maintained a substantial connection with the land 

 occupation must be exclusive - prevent conflict b/w two or more aboriginal group 

 aboriginal title is sui generis, unique (not to be confused w/ non-aboriginal fee simple) 

 not less, not more, just different 

 St Catherine Milling and Lumber: usufructuary (rights of use) is not a property right 

 [pg. 398]: "both aboriginal concept and common law concept of possession must be 

considered...construction of dwellings...exploiting resources...character of the land also 

considered..." 

 Baker Lake case: subjective test - "to the extent that human beings capable of surviving on 

the lands, the Inuit were there...nothing more could be expected from the group to effect 

title" 

 occupation of territory must be to the exclusion of other organized societies - acts showing 

dominion such as giving permission to others and entering into treaties, is consistent with 

claim to exclusivity 

 no matter what we make of rights for aboriginal title, we insist that it cannot be in a manner 

inconsistent or irreconcilable with the nature of the attachment to the land which forms the 

basis of the groups claim - if the uses are pernicious to the unique relationship then they are 

prevented from doing so 

 central features = title held communally & not individually, encompasses right to use the 

land for a variety of purposes (practices need not be aboriginal practices), not a limitation 

on activities as strictly traditional aboriginal activities, into the right is build the limitation 

of inconsistent/irreconcilable use 

 inalienability = land held by land title may not be transferred to anyone but the crown 

(cannot dispose of it as you wish!), terminates their relationship with the land - as a society 

we elevate ancestral lands and the spirituality associated with connections to the land 

above economic efficiency (the cost can be severe as they are unable to leverage assets to 

enhance their welfare like other Canadians) 

o short of title: for title claims the group must show occupation bc successful claim will entitle the 

group to exclusive possession - nothing further is necessary to prove centrality of the land to the 

people 

 site specific rights can be made out even if title cannot - aboriginal group may be unable to 

make claim for title but will possess aborig rights that are affirmed by s.31 of the charter 

(hunting, fishing, etc.) 

 centrality and significance of actions to the group and their culture, before coming into 

contact with European settlers 

o court task in evaluating claim for aboriginal right is to examine practices as faithfully and 

objectively as they can - from perspective of aborig. people while engaging European perspective 

 generous view of the practice and not insist on exact conformity - whether the practice 

conforms to practice of the legal right claimed (pp 416-417) 
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 what is required to demonstrate the kind of... (?) 

 whether nomadic peoples can ever claim title 

 content of continuity requirement 

 extinguishment: such rights can be extinguished under principle of sovereignty, but need a 

clear unilateral act of parliament - in canada its unclear whether this can happen by a clear but 

non explicit act of Parl. 

 
LEONARD FOUNDATION TRUST 
 most important property law case in Canada - clash of values: property rights v conceptions of 

equality and tolerance w special emphasis on racial discrimination 

o Ruben Wells Leonard developed one of the earliest power plants harnessing power from Niagara 

Falls, became a big shot in Ontario, capitalist and eventual philanthropist 

o modifies the Leonard Foundation Trust continually until 1930 - with recitals in the 

bursary/scholarship/charitable trust to establish the reasoning for why it was created 

o trust requires at its essence property - structure is that property is granted/conveyed/transfered 

to a trustee who acquires legal title which is managerial only (no beneficial right of enjoyment) for 

the beneficiaries of the trust (who hold equitable title) 

 person granting the trust is the settlor (RWL), trustee is Toronto General Trusts Corporation 

(now TD bank) 

o property of the trust is to be handed out as scholarships provided that the beneficiaries are white, 

british subjects, protestant, etc. (& 75% of which must be male)  

 preferred classes: sons and daughters of clergy or veterans or engineers are to be preferred 

over others 

 summer work: recipients were to participate in manual labour over the summer 

 imposing/promoting his own political ideology through a dispositional document (through 

money & property) 

 progress and civilization: as an engineer, wanted to create and build and move forward 

 empire: a new way of governing the british empire through imperial federation (by all of 

the self governing dominions) led by Leonard scholars 

 superiority of the best race, religion, education & philanthropy 

o 1960: city council in calgary condemns the trust because of its exclusionary criteria, etc. 

o 1961: city of toronto decides not to aid in distribution of cheques 

o human rights commission steps in, but foundation says its a private trust 

 human rights code: new timeless truths butt heads with those in the RWL trust, but do they 

cover the discrimination of the distribution of a trust (usually meant to prevent service 

disallowed to blacks, etc.) 

 this is leonards money, let him do with it as he wishes - why is only a white person's trust 

being attacked when there are other discriminatory trusts available to niggas, jews, bitches & 

retards, etc.? 

 sought instructions of the court on contingent class of beneficiaries 

 residuary clause: half of the money left over is to go to arthur bishop (nephew), he rest to the 

ROM - the law will enforce (uncertainty, perpetuities, doctrine of pubic policy) 
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 doctrine of public policy - creation of the court balancing proprietary and testamentary 

freedom rights of property holder (dead hand of past to control things of the future) against  

 only used to invalidate a trust that is substantially (doesn’t have to go against statute per 

se) idiosyncratic 

 recitals are not the operative part of the trust (if incorporated within the body then would 

be, or used to clarify ambiguities in the trust), but clearly establish a charitable trust that 

must be available to the public as a whole 

o therefore quasi public? (different ball game!) 

o [pg.518]: "a trust premised on racist superiority contravenes contemporary public 

policy is obvious..." 

 instead of invalidating the trust as a whole, offensive parts struck out and the rest remains as a 

general trust 

 what does the Leonard case stand for? 

o Re Ramsden: university of PEI scholarship for protestant students only - held not to be contrary to 

public policy 

 not based on blatant religious supremacy/racism (colourful language & intention bases the 

decision, really?) 

o see also Kay v South Eastern Sydney Area Health Service out of New South Wales (cuts charitable 

gifts in a will with some slack, even if they are racist) - where does doctrine of public policy begin 

and end when it comes to conditional gifts of property that have a discriminatory context? 

 
EQUITY 
 A: to B and his heirs... [lecture slides?] 

 Statute of Uses: where person A is seised to the use of another person B then B's equitable interest is 

enlarged by a corresponding legal interest and A's interest is executed 

o X: to A and her heirs to the use of B for life, remainder to the use of C and her heirs ("use after 

use") 

o [...lecture slides...] 

o O conveys Blackacre to Lady Mary and her heirs when she marries Matthew 

 impossible at common law, but after 1536 O can covenant "to stand seised for the benefit of 

Lady Mary and her heirs when she marries Matthew" 

o while in London, X agrees to sell to Y Whiteacre, which is located in York 

 common law says you cannot do that - but after 1536 X can convey "to my solicitor to the use 

of Y" 

 the legal and equitable fee simple is achieved! (good faith purchaser for value is an issue when 

dealing with equitable fee simple, which is why legal fee simple is preferred) 

o avoidance 

 to A corp in fee simple to the use of B in fee simple - persons only 

 to A for 999 years to the use of B in fee simple - a lease really 

 to A to hold the property and to manage it and pay the rents and profits to the use of B in fee 

simple - law not meant to interfere with active duties placed on the trustee 

o exhaustion - manipulate the language used so as to exhaust the statute of uses 
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 to A and his heirs --> to the use of B and her heirs --> to the use of C and her heirs (B takes 

legal, C takes equitable fee simple) 

 to A (and her heirs) --> to the use of A (and her heirs) --> to the use of C (and her heirs) 

 unto and to the use of A --> to the use of C 

 unto and to the use of A --> in trust for C (modern) 

* note: the term trust nowadays describes a conveyance that creates an equitable interest (as opposed to 
a conveyance designed to be executed by the statute of uses - but in a transfer the language "to the use of" 
= "in trust for" 
* land titles act - ? 
 
PRACTICE 
1. to acme corp. to collect the rents and profits and invest them in trust for C = a trust 

2. to X for 99 years in trust for C = beneficial interest yes, so a trust but statute of uses does not apply 

b/c its a lease 

3. to X to the use of C = no trust 

4. to X 500 shares of Acme to hold in trust for C = yes 

5. to X to the use of A to the use of C = yes (example of use upon use, statute is exhausted) 

6. to X to the use of Acme = no 

7. to X in trust for C = no 

8. to x to the use of X to the use of C = yes 

9. unto and to the use of X in trust (or to the use of) C = yes 

10. to X in trsut for B for life, remainder in trust for C and her heirs = no 

11. to the use of X in trust for C = yes because its like saying to X to the use of X 

 
1. unto and to the use of A in trust for B for life, remainder in trust for C = legal fee simple in A, equitable 

life estate (pur sa vie) in B & equitable remainder in fee simple in C 

2. unto and to the use of A in trust for B for life 

3. unto and to the use of A in fee simple in trust for the first of my children who graduates from law 

school 

4. unto and to the use of A in fee simple in trust for the first of my children to be convicted of a crime 

 
RESULTING TRUSTS 
 failure to dispose fully 

 gratuitous transfers of property 

o ie| x conveys property to Y without consideration (a "presumption of resulting trust" in favour of 

X) 

 in specific situations (Pecore v Pecore) the reverse "presumption of advancement" applies 

 when there is a gratuitous transfer from parent to minor child, equity will assume it an 

absolute gift 

 presumption of advancement should be preserved but limited to mothers/fathers to minor 

children 

 anything you get from your parents is subject to --?-- 

 court presumes that he intended to retain a beneficial interest 

 both presumptions can be rebutted 
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o ie|  X provides the purchase price, but property is put in Y's name 

o Matrimonial Property Act - assumes that if ... ? 

 
*  doctrine of constructive trusts - an equitable remedy used by the courts bc one spouse has been 
enriched at another's expense - unjust enrichment means restitution can be imposed on other party 
 
 
 
TRUSTS 
 a valid trust can be created thru express language (must be precise to escape statute of uses) - 

express trusts 

 equity will recognize a trust on basis of implied intentions - resulting trusts 

 constructive trusts - created by operation of the law and by the courts that bring them into effect 

o gift: generally presumed that person who transfers gratuitously intended to retain beneficial 

interest but if person who receives the gift wants to argue otherwise, they have a burden of proof 

in showing it is not the case 

 husband to his wife, equity presumes that it was done out of duty to further her position in life 

 gender no longer plays a role & the presumption applies to gifts from parents to children also 

 institutional constructive trust - brought into being on the occurrence of specified event (court 

recognizes the trust as existing from the time that the event occurred, not existing from judgment but 

recognized) 

o unconjugal conduct from trustee (keeping some of the profits which are supposed to be impressed 

for the benefit of the trust): AG for Hong Kong v Reid - senior prosecutor takes bribes not to 

prosecute certain offenders, once convicted Privy Council held that house was really impressed 

with a trust in favour of Crown 

 AG and his wife were legal owners, but the beneficiary was the Crown (who now has a 

beneficial interest)! 

o equitable interest in real property that arises prior to closing - sign agmt to buy house, not legally 

yours until closing but from the moment of sale you are the beneficiary and the vendor is the 

trustee (fiduciary duty to you not to sell, ensure lack of damage, etc.) 

 recognized only if equity recognizes your right to specific performance - can a right to damages 

solve the problem or is every piece of land unique and only specific performance an adequate 

remedy? 

 Semelhago: real property is like any other investment property - no constructive trust 

impressed on vendor 

 resulting trusts - based on the true and actual intentions of the parties, whether express or implied 

 can the institution of trusts help us do justice b/w domestic partners in event of the breakdown of the 

relationship?? 

o some provinces enacted legislation that married couples undergo a division of assets equally upon 

breakdown - left couples not married subject to unjust enrichment 

o gratuitous contributions (cooking, cleaning, etc) meant a common intention that one would be 

entitled to a beneficial interest from the person who has title 

 Murdoch v Murdoch: a resulting trust could arise based on common intentions of the parties - 

absent a financial contribution to the acquisition of the property, the trust could only arise 
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where the words or the conduct of the parties evince a common intention that the beneficial 

interest will also be shared 

 it was unavailable where you could not show contributions to the property in question 

(what if there was another property that you wanted to share in but contributions were 

made to another property) 

 search for common intentions were artificial - courts read common intention even where 

none existed (in actuality a constructive trust masquerading as a resulting trust because 

the courts say so) 

 remedial constructive trust - imposed by the court as a remedy against unjust enrichment 

(whenever the P can establish enrichment or benefit to the D, corresponding deprivation of the 

P, lack of juristic reason for the enrichment) 

 P has to show that they gave something to the D that enriched the D and which can be 

restored to the P in specie or through monetary damages - must be tangible, can be positive 

or negative (giving money or saving them an expense) 

 P has to show that the enrichment came at their expense and they were thusly deprived 

 D can show that there is a legal recognition of why they are being enriched at the expense 

of the P (intentional giving of a gift or pursuant to a contract or a direct result of a 

municipal bylaw) - courts may consider the autonomy of the parties incl factors such as the 

legitimate expectations of the parties 

o one domestic parter provides domestic services to the other, is there not a recognized 

benefit according to law (reasons of love, respect, honour, etc. are ones that the law 

should respect)? 

o staying at home to raise children while other works - expectations are that an intimate 

relationship will be maintained forever, or that in case things go awry you would get a 

fair share  

 domestic services cannot found an action for unjust enrichment just because they 

are for love and affection - domestic services enriched one party at the expense of 

another, and there is no juristic reason for the enrichment therefore a cause of 

action! 

 remedy of choice should be monetary award/a right in persona - normally should be 

enough to remedy, but if not enough court will impress the assets in question with a 

constructive trust 

 Petkiss: imposed w/o reference to the intentions of the parties, P must 

demonstrate a nexus bw their contributions and the disputed property (the link 

has to be substantial and direct), share will be proportionate to the contribution 

- different from matrimonial property whre the assets are divided equally no 

matter what the contributions (unmarried require the doctrine of unust 

enrichment to remedy the situation) 

 how do you value the contributions? is it the value of the contribution put in or the 

output it generates? 

 monetary award will not be awarded , but where we see that the life together 

was a joint venture together, the contributions can be shown to be related to the 

accumulation of wealth then we will give you a share or proportion of the overall 
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wealth created - indicated by mutual effort, economic integration, actual intent, 

priority of the family 

 we will impress the constructive trust on the property or a monetary award as 

restitution with little regard to the party expectations - the fact that mutual 

benefits were conferred on reasonable expectations from both sides, will not be 

considerd at the juristic reason but will be balanced at the accounting process 

done at the end 

 
FUTURE INTERESTS 
 fee simple absolute: "to A and her heirs" - there is no future interest, will end in escheating to the 

Crown eventually 

 qualified fee simple (determinable or defeasible): potentially brought to an end by some occurrence, a 

future interest is created in the grantor or another party, only vests on the occurrence of that event 

 O to A, while used as a school: A acquires fee simple determinable, the determining event is like a 

"fence post" 

o A acquires a present right to possession but if the determining event occurs then A's estate ends 

("determines") and O regains the right of possession - O's future interest is known as the 

possiblity of reverter (POR) 

 not the same as a reversion, which happens at the end of a life estate - the school could be used 

forever! 

 an automatic process, as opposed to the ROR which must be expressly exercised 

**  If A holds a determinable fee with B holding a possibility of reverter—then the determining event is 
considered as the natural end of A’s estate and not a superadded condition serving as a block to vesting. 
In this case B is treated as being vested at common law.  
 O to A on condition that the property be used as a school: A acquires a fee simple subject to a 

condition subsequent, the condition subsequent hangs over the property like a "cloud" 

o A acquires a present right to possesion but if the condition is broken, O can elect to end the estate 

by re-entering the land - O's future interest is known as the right of reentry (ROR) 

 the moment the condition is broken, O has the power to terminate the estate (by entering and 

actively bringing the estate to an end by exercising the ROR power) 

**  If A holds a fee simple subject to a condition subsequent with B holding the right to re-entry—then A 
will be immediately vested but may at some point become divested. B’s right of re-entry is subject to a 
condition precedent, therefore it is contingent and B will not be vested until that condition precedent 
occurs, if at all.  

 
 
 
 Caroline v Roper: how do we ascertain the grantor's intentions? 

o durational language ("so long as" "while" "until" "during"): usually is associated with a 

determinable limitation 

o language of external stipulation ("but if" "on condition" "provided that"): usually indicates a fee 

simple subject to a condition 

o look a the instrument as a whole 

o rules of construction 
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FUTURE INTERESTS 
* are not vested, but are contingent as they may never happen * 
 Interest subject to condition precedent 

o to my son if and when he marries - no vesting until then...  

 interest subject to condition subsequent 

o to isobel provided she does not marry branson - grantor retains right of reentry 

 interest subject to determinable limitation 

o to isobel until she marries - grantor retains possibility of reverter 

 Browne v Moody: "in trust for my wife during lifetime, divide residue equally between sisters if both 

alive..." 

o both sisters predeceased the widow - 1) life estate in the widow, followed by contingent 

remainder in fee simple in sister A or B or both, remainder subject to condition precedent 

(surviving the life tenant)  2) life estate in the widow, followed by a remainder in sisters A & B 

equally, the remainder vested morte testatoris but subject to condition subsequent (divestment of 

A if only B survives the widow & vice versa) 

o court preferrred second interpretation because the will was so precise in all other ways, the court 

did not want to supplement an alternative (1st) interpretation that results in partial intestacy 

o the rule in Browne v Moody creates a presumption in favour of a vested remainder 

 suppose Alice & Beatrice were told they would get a remainder if married, then they have to 

satisfy a condition - in this case nothing is required of them, so the remainder is construed as 

being vested 

o the settlor's intent is also to be looked at - Mr. Keene wanted to have both sisters taken care of 

o if we go with option 2, we have A, B and their heirs (considered by the use of the word 

"absolutely")... 

 Kotsar v Shattock: "to pay the remainder of my residuary estate to Olime Kotsar if and when she shall 

attain the age of 21 years...in the event of the failure of the trust in favour of Olime Kotsar, to pay my 

residuary estate to such charitable institutions as my trustee shall think fit 

o if she has a bridge to cross, she has a condition precedent = reaching the age of 21 yrs 

o she vests right now on morte testatoris, if she doesn’t make it to 21 yrs, gift is divested = condition 

subsequent 

o rule of construction in Phipps v Ackers:  1) where there is a gift to A 'if/when/as soon as' A attains 

a specified age or fulfils some other condition 2) with a gift over to B on failure to fulfil that 

condition then 3) A's interest is regarded as vested at the date the gift becomes effective, subject 

to being divested if condition is not satisfied 

 to the children of A when they turn 21, but if no child reaches 21, then to B - Phipps v Ackers 

test is satisfied, children's interest is vested but they have to reach 21 yrs old, a bridge to cross 

(condition subsequent) 

 to the children of A who turn 21, but if no child reaches 21, then to B - Phipps v Ackers test not 

satisfied, 21 is part of the grant and not a stipulation (contingent remainder where identity of 

remainderman is unknown) 

o precatory terms: toothless stipulations or equitable obligations?  - "in the event of the failure of 

the trust in favour of said Olime Kotsar, to pay my residuary estate to such charitable institutions 
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as my trustees shall think fit but it is my wish that the greater part thereof shall be paid to 

institutions that help the elderly"  TOOTHLESS 

o in terrorem: should any beneficiaries contest my will, they forfeit their rights under the will 

(usually of no effect) 

 
 
ESTATE LIMITATIONS - INVALIDITY 
 sometimes there are good reasons not to respect the wishes of the testator - efficiency (limit 

marketability/alienability of land) & general policy considerations (Ziff lecture) 

o invalid condition --> condition subsequent (if broken gift taken away from them) --> if 

illegal/invalid the court just removes the --> beneficiary now holds the gift absolutely, without any 

conditions 

o invalid condition --> determinable interest/limitation (fencepost) -> if illegal the court will not 

enforce it --> the entire gift fails 

o "to daughter until she marries" - daughter gets property vested until she gets married and then it 

is no longer hers VS "to my daughter provided she does not marry" (this is a cruel restriction on 

her right to marry, against policy considerations & so the court will not enforce - so what happens 

in the end?? fuck.) 

 if condition precedents are involved, then it depends on whether real property or personal property 

o if real property, the entire gift fails - bridge has been destroyed & there is no way to cross to the 

other side, you get nothing 

o if personal property, there are two approaches 1) Jarman/Feeny  2) Unger/Gossen 

o 1) if the condition's invalidity is based on something inherently evil & "originally impossible" or 

impossibility unknown to the testator then bequest - if the invalidity is unknown to the  

o so it hinges on whether the the testator knew that impossiblity to be true 

o 2) what’s more important to the testator? ... compliance with the condition or benefits to the 

beneficiary? 

 difference between 1 & 2 easily summed up with "when pigs fly" --> 1) it is impossible, so 

absolute gift  2) seen as a spiteful act so testator's intent is upheld and the gift does not vest 

 Sifton v Sifton: trustees instructed to pay settlors daughter sum of money annually so long as 

continue to reside in Canada - privy council found that the daughter's interest is subject to a condition 

subsequent 

o the condition is void for uncertainty, so invalid condition subsequent, so the gift is absolute 

 uncertain conditions precedent/subsequent 

o "to Joseph Alosius on his 25th birthday if he maintains his catholic faith" --> a condition precedent 

(cross the bridge and bring with you your catholic faith) 

o "to Bart on condition he remains vegan, otherwise to Lisa" (Bart has a condition of retention or 

condition subsequent - for Lisa to vest a condition has to be satsified, Bart not be a vegan = 

condition precedent) 

 
FUTURE INTERESTS 
 if a vested interest, is it determinable limitation? then the state will determine the event and it ends or 

is fulfilled 
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o an invalid condition may be struck down by the court for being in violation of public policy or 

uncertainty 

 condition subsequent must be framed in way so that beneficiary knows what event triggers 

their interests 

 to Joseph on his 25th birthday so long as he maintains Catholic faith: how do we determine 

whether he has maintained faith and crosses the bridge?  no precise requirements 

 to Bart for life on condition that he remains vegan, otherwise to Lisa: too uncertain as to what 

is "remaining vegan" - one steak & he's out? (depends on Bart's conduct so it is a condition 

subsequent?) 

o Tuck's Settlement Trusts: gift to son with stipulations of marrying a jewish wife (when he acquires 

it) and remaining married to her (otherwise he loses the property, so condition on retention) - 

definitions of an approved wife and continuing to be part of the jewish faith are also stipulated, 

worst comes to worst an arbiter is designated to determine whether he has strayed from being a 

good jewish boy 

 condition of acquisition and retention (precedent and subsequent) 

 determinable limitation also: "until he no longer does this..." 

 you have to be able to tell from the getgo what actions will vest your interest - having the rabbi 

as a guide helps? does it matter whether its a rabbi or old lady McGoo who lives across the 

street? 

 the event of the chief rabbi's decision is a known fact and can determine the bridge - but 

the guy cannot know in advance what his decision will be 

 an arbiter cannot ascertain what is vague to the parties in question 

o Unger v Gossen approach: which is more important to the testator, compliance with the condition 

or benefits to the beneficiary? 

o Direct Restraints: restraints on alienation make them unmarketable so there are efficiency 

concerns as to the use of the property, also perpetuates concentration of wealth, discourage 

improvements to property since you cannot sell it eventually, cannot mortgage it and get a loan 

because the bank can never acquire the property 

 promissory: I sell you the property but you promise not to sell it to my sworn enemy - 

contractual oblig. not to sell & if you breach it your sale is good but I have cause of action for 

breach of contract against you, but nothing else 

 disabling: I sell to you & specify that you have rights to use and enjoy w/o power to alienate to 

my sworn enemy - now if you sell it to sworn enemy the transaction is no good and of no effect 

b.c of Nemo Dat (you cannot sell what you don’t got, you don’t got the power to sell to him) 

 forfeiture: I sell to you subject to condition that should you attempt to sell to sworn enemy my 

estate may reenter - now an interest subject to condition subsequent and right to reentry if 

you breach the condition 

 restraints may be to power of sale, power of lease,  to a specific class, or for specific time 

period - the more there are the more likely courts will find it to be void (total prohibition to 

sale or mortgage is void, allowing sale to one specific person is also void, requirement that sale 

will be approved by the grantor is also void) 

 but courts have held that term that they done sell it outside the family is a good restraint & 

has value 
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o Indirect Restraints: TCS v Lyons - for generations supplied milk to the school, Bennett was hired as 

maintenance person, as they got older started to sell parts of the farm with special agreements 

tied in 

 1) parcels sold subject to agmt not to sell remainder of farm to any other purchaser unless first 

offered to the school at fixed price (right of first refusal at fixed price) 

 2) parcels sold subject to agmt that if we die and are still beneficial owners of the property you 

have a month to decide whether you want to buy the property, force our heirs to sell it to you 

at fixed price (post mortem option to purchase at fixed price)  

 does the post mortem option an invalid restraint on alienation?  is the right of first refusal 

given to the school an invalid restraint on alienation? 

o Re Roscher: father gave property to son and added "should you sell during your 

mothers life you must offer it to her first for $3000" - son did want to sell and did not 

want to sell to mom b/c price offered in market was $15000 

 was there direct restraint on alienation?  no, could sell it to mom and if she did want 

it he could go to the market - but it has the effect of a direct restraint b/c 

discouraging the son from selling (giving her an option to buy at lower than market 

value is what does this, if it were for fair market value then no prob) 

 if you are giving someone the right of refusal at fixed price it is invalid b/c the son is 

in an even worse position (a fortiori) because he has no call, the decision is made for 

him according to the stipulations of the gift 

 
  



 113 

SUMMARY 
 "dies a widow":  homestead issue 

 "hold for my son if he completes his studies and does well": trust issue 

o executors have a legal fee simple, the son has an equitable fee simple in the house 

o interest is qualified - condition subsequent means it vests immediately but then should it not be 

completed later on it is divested, condition precedent means there is a bridge to cross upon which 

time it will then vest 

 there is a bridge to cross, no construction rules really apply in the wording 

 what happens until he does cross or once he does? who is entitled to it in the interim?  in the 

interim the grantor's estate obtains equitable fee simple in a resulting trust (by implication) 

 given that it is a condition precedent, what are the consequences of uncertainty in the 

wording? consequences of invalidity (Feeny vs Unger/Gossen)? 

 "he may also have X card collection which is in my desk, upon which I revoke my earlier gift of said 

collection to Eric" 

o not hers to give anymore if she made the gift to him already and it is in his possession 

o how do you perfect the gift of the card collection? was it delivered? nope, in its desk (what about 

constructive delivery or symbolic delivery or gift in contemplation of death or gift in deed) 

o does the intention survive your death and the beneficiary was made executor 

 "$50000 to any white male relative to go to nursing school" 

o condition precedent - bridge to cross 

o against public policy because it is discriminatory against other beneficiaries who are not male or 

white 

 argue that it could be affirmative action by tryin to get more male nurses into the profession 

 
RULE AGAINST PERPETUTITIES 
 not contingent with duration of interests, but the possibility of remote vesting (vesting beyond RAP 

period) 

o to T corp on trust on trust for my eldest lineal descendant alive if and when the Oilers win another 

Cup - vesting of this contingent interest could occur between now & never (violates RAP) 

 why the rule against perpetuities?  Scurry Rainbow  promotes alienability/productivity of property 

by limiting potential duration of contingent interests 

o RAP breaks up over concentrations of capital by not permitting indefinite accumulations 

o RAP prevents control of the dead hand of the past against proprietary abuse 

 applies to contingent interests in property - real, personal, tangible, intangible, legal, executory or 

equitable 

o contingent interest are very common in property transactions 

o be very careful when using conditions 

 relevance? 

o alberta perpetutities act applies to interests created july 2 1973 or later 

o old legal arrangements are litigated today and in the future - bound by common law rule 

 unnecessary complexity 

o maximum duration of perpetuity period is based on a formula and not a flat or fixed period 
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o max out of the formula is 120-135 years during which an interest may be contingent w/o violating 

RAP 

 possible that the contingent may happen a thousand years from now or not at all 

 
THE RULE 
 is it possible for vesting to occur outside the perpetuity period? 

o might it take too long for vesting to occur - not is it taking too long 

o evaluated ab initio (at the outset), not ex post facto (after its creation) 

 upon death (testamentary) or when all necessary elements for creation are present 

(inter vivos) 

o to my 1st lineal descendant to win the gold medal - it is possible that we could get remote vesting 

o rebuttable presumptions that possibilities exist that extend contingent interests (ie. death bed 

miracles) 

 Lucas v Hamm: contingent interest on winding up of estate - it is possible that the 

administration could take forever, not likely not probable but possible 

 Magic gravel pits case: vest when minerals of the mine would be mined out - should take a 

few years, but could take forever 

o once your dead you cannot give birth or reproduce  one presumption of an impossibility - it has 

to, otherwise RAP would be used to strike down every vesting of interests 

 perpetuity period: 3 elements 

o flat 21 years: "to my children when they reach 21 yrs old" 

 to all my lineal descendants who marry in the next 21 years - if vesting will occur, they will do 

so in the next 21 years (temporal elements of 21 yrs is part of the condition)   MINIMUM RAP 

PERIOD (if there is no LiB) 

o Life in Being: an identifiable person of whom you can say that within 21 yrs of their death, plus a 

gestation period, vesting will occur if at all 

 any natural person alive at the creation of the interest 

 if one finds a LiB = validity! 

 will maker cannot be Lib, b/c they are not alive at the creation of the interest 

 can be survivor of a group of people - to my first great grand child to marry within 21 years of 

the death of all my current grandchildren (making the survivor the survivor of a very large 

group can be used strategically to maximize the RAP b/c the vesting period is stretched out) 

 Re Villar: "21 yrs after the death of the last survivor of all lineal descendants of Queen 

Victoria currently living", there were 125 lives being measured as potential lives in being 

o modern analogy: "to all my lineal descendants who marry before the death of the 

survivor of all the persons born in 2012 at the Leduc hospital" 

 there is a legal risk in using a large class of lives in being - administration of the gift can 

become impractically possible and the gift can fail administratively (and not because of 

RAP) b/c of administrative impossibility/uncertainty 

 remote vesting in cases of class gifts 

o all/nothing rule: possibility that one member might vest outside perpetuities period 

ruins entire gift 
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 irrebuttable presumption of procreative capacity - the perky 100 yr old may still 

have children! who would then have grandkids who then may not be married until 

the gross period has passed 

 class closing rule: gifts to a class of persons can be saved by CCRs (rules in Andrews v 

Partington) 

o rules of construction not rules of law, so rebuttable by evidence of contrary intentions 

of deceased 

o supposed to strike balance bw presumed conflicting intentions of settlor - that all 

members of a class who qualify take & that they take when the qualify 

o Gestation Period: anti discrimination mechanism adopted early on by property aw which creates 

RAP gender equality (takes into account an approximate 9 months of pregnancy) 

 practice! 

o (i) invalid: twins may not make it to 25 yrs, A may have more children which means that the next 

child possibly available to have a vested interest may take place past the gross period 

o (ii) valid: vesting will occur for sure as they will attain 25 yrs within the gross period - no future 

possible other children to worry about because A is deceased 
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LEASHOLD 
 An estate in land - conveyance of exclusive possession for a certain term 
 Tenure that allows for exclusive possession against everyone including the landlord himself 
 Types: by term (fixed - 1 day, 150 years, etc.  OR periodic - monthly, yearly, etc.), commercial, or 

residential 
 Essential elements of the lease: ? 
 Is it a lease or a license?  Metro-Matic case 
 Assignment: landlord to tenant, tenant to tenant 2 (transfer of entire lease to T2, as long as it goes all the 

way to the same end date) 
 Sublease: landlord to T1 (head lease), T1 to T2 (sublet) - T1 becomes a L, no relationship at all between L & 

T2 
o L can terminate the headlease, therefore the sublet falls through 
o Merger v DME: landlord could not unilaterally derogate from the lease and assign parking to another 

tenant 
o Sundance v Richfield: common law gives tenatns the right to transfer leasehold interest to another, 

but the landlord and tenant may have a covenant that limits the rights of the tenant to do so 
(without the consent of the landlord, which the landlord cannot withhold unreasonably) 

 Leases typically include covenants: there are some called the usual covenants, which do not need to be 
listed 
o T - Covenant to pay rent, to repair common areas/normal wear and tear, to insure the premises, not 

to assign without landlord's consent 
o L - Covenant to quiet enjoyment, to provide heat and water, etc. 

 Tenants have better control over instances of fire over the landlord - responsibility is 
transferred to the tenant (if it burns down you still have obligations owed to the landlord b/c 
you should have insured it) 

o Failure by one party to perform does not give the other party a right to terminate the estate - unless 
landlord interferes with right to exclusion, you cannot terminate bc covenants are considered 
independent of the estate 
 Unless a covenant is framed as a condition of the lease - you can give a leasehold interest 

subject to a condition subsequent (covenant to pay rent is a common condition) 
 On a breach of condition by the T, the L may: reenter the premises or maintain the lease and 

sue for damages, or sue for distraint (remedy where the L can go in and take all the possessions 
within the property and sell them to reduce damages) 

 Breach of covenant allows one to repudiate the lease by SURRENDER (expressly or by conduct) 
but never unilaterally - it must be accepted by the other side, there is no power that allows 
unilateral surrender/termination of the lease 

 i.e.  Commercial tenant leaves with 20 months remaining on the lease, rent is $7000 monthly and tenant is 
3 months in arrears 
o You can look for someone else to take over the lease via sublet or assignment 
o Breach a condition in order to terminate the lease (not a good idea) or argue that the T breached a 

condition and thus the lease is over 
o Goldhar v Universal: standard remedies 

 #1 Insist the lease is still in force (not accepting the surrender), sue for arrears and for each 
rent payment when due 
 If a tenant defaults, you can sue upto the date of termination unless you leave the store 

vacant & sue T month my month only 
 #2 Accept the tenants surrender of the lease, sue for arrears only, try and find a new tenant 
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 if new tenant is for less money, sue for diff.? No bc ONCA says that the leasehold estate is 
now over & so goes the obligations) 

 #3 Notify the tenant prior to reentering that L intends to relet the premises on their 
behalf - sue for arears and any shortfall when due - gets over the ONCA problem 

o Highways Properties: another option for the landlord 
 L may elect to terminate the lease but with notice to defaulting T that damages will be claimed 

on the footing of a present recovery of damages for losing the benefit of the lease over its 
unexpired term.  One element of such damages would be of course the present value of the 
unpaid future rent for the unexpired period f the lease less the actual rental value of the 
premises for that period.  Another element would be the loss, so far as provable, resulting from 
the repudiation. 
 Gets around having to act on the tenants behalf in subletting option above (that gets 

around ONCA issue) 
 Covenant to operate continuously: dependant on the anchor tenant (give them favourable 

terms but covenant to operate continuously) for the sucessful operation of the entire  
 if the lease does not impose such a covenant, then abandonment will not give rise to the 

highways properties option 
 Duty to mitigate: part of contract law which goes to remedies - courts will hear evidence as to 

what you could have done with the widgets had you tried to sell them regardless of the fact 
that the other party broke the contract 
 L can sue for prospective damages 
 Courts dont impose a duty to mitigate, but will consider mitigation 

 Notice:  You can exercise option #4, but must let them know where they stand (are they 
keeping the lease in force, will they accept surrender, relet under #3, etc.) 

 Efficient breach:  
 Evergreen:  no longer in L's interest to have office building, wants to go highrise condo 

business route, gives notice of 12 months to leave, IBI says no i have an estate in the land, 
Evergreen throws money  

 The world is a better place where there is more money to be paid out in creating a condo 
- maximize joint value of the parties bc IBI is adequately compensated 

 Tenant's right to terminate on breach: (Metro matic) "provided that if in the opinion of the T, 
the L has been in breach of any of the terms, covenants, agreements contained herein, the T 
may terminate the lease upon 7 days written notice to the L" 

 Licenses: guest staying over at your house, they have permission to stay but no proprietary stake 
o Inviting by implication - sellers, ppl handing out leaflets, political doorknockers, jehovahs witnesses 

are allowed to your property initially for their pruposes until you revoke the implied invitation (as a 
"guest") 

o As long as you dont do anything outside their conditions, cannot be asked to leave a concert having 
bought ticket (Davidson v BlueJays case) 

o Jarvis v Toronto case: in some circumstances, a license may be elevated to equitable interest in the 
land (based on promissory estopel, detrimental reliance  & unjust enrichment) 

 
COOWNERSHIP 
 Joint Tenancy: if Y should die, X will become the sole owner by right of survivorship 

Tenants in Common: if Y should die her share becomes part of her estate 
o joint tenancy and TiC are both characterized by unity of possession 

 JT requires in addition to the unity of possession, the unities of interest, title and time 
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o when there is a will that leaves stuff to the GC, they can all join as JTs as soon as they are born (at 

different dates so where's the unity of time? this is the one time it is relaxed) 

 if all four unities are present, whether the coowners hold jointly or in common is a matter of the 

grantor's intention 

 at common law, the default presumption is that coowners hold in joint tenancy (when not 

land/interest in land) 

o "to A & B in fee simple" = to A & B in fee simple as JTs (if A dies B becomes sole owner by right of 

survivorship) 

o words of severance used to indicate TiC: "to A & B equally" or "to A & B share and share 

alike" = TiC 

 Law of Property Act (s.8): persons take land or interest in land as TiC not JT unless and intention 

sufficiently appears that they should take as JT - doesn’t apply to trustees or executors 

o I devise Blackacre unto and to the use of A and B in trust for C and D - A and B are JT, C and D are 

TiC 

o I devise Blackacre unto and to the use of A and B in trust for A and B - A and B hold legal estate 

jointly, but the beneficial interest is held in common 

o $50,000 to Don and Betty - this is personalty, no need to look at s.8 as this is not a transfer of land 

or interest in land (so common law default presumption takes over and so Don and Betty hold in 

JT 

 Matrimonial Property Act s.36(2)(a): the fact that property is placed or taken in the name of both 

spouses as joint owners is proof in the absence of evidence to the contrary that a joint ownership of 

the beneficial interest in the property is intended 

o wife purchases property and registers it in the name of "Husband and Wife as joint tenants" - they 

both have legal title, but she reserves beneficial interest unless it can be shown that it was 

intended as a gift 

o if she registers it in his name only? husband has legal interest, but there presumption that she 

intended to retain a beneficial interest 

 JT can be severed, thus obliterating the right of survivorship (for every JT!) 

o there will be no right of survivorship unless there is sufficient indication that we are dealing with 

JT 

o severance is recognized through unilateral conduct (acting in way that destroys one of unities), 

equity (mutual agreement) or course of dealings (negotiations between the parties, even those 

that don’t reach a deal) 

 unilateral severence of JT: ABC all JTs, C conveys to D -> unity of time is destroyed = TiC 

 if D passes away, A and B go back to being JTs and D's share goes to his estate 

 severence in equity: by mutual agreement - at common law no severance and still JTs, in equity 

yes it is 

 Sorensen v Sorensen: did the separation agreement effectively sever the joint tenancy in 

the matrimonial home?  no, wife’s subsequent conduct indicates that she herself did not 

regard the agreement as having severed the JT (even though she may have just been 

hedging her bets)  
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 Separation agmt - court finds that executing the SA b/w husband and wife 

was not sufficient (if it was, it would show a mutual agmt/common intention 

to see shares as having been separated) 

 Wife’s will - anything that you can do to sever unilaterally must be done 

during your lifetime, upon death your rights are extinguished and there is 

nothing left to be dealt with in the will 

 Order ( LPA s19) - if the interest in land is subject of an order is held in JT, 

the tenancy will be severed and turned into a TiC 

 Declaration of intent to sever - unilateral conduct  

 Gift of shares to her son inter vivos - delivery is not perfected b/c she gave 

the documents to her solicitor and not her son’s solicitor 

 DMC - real property cannot be perfected, only personal property (besides, 

her death was impending - usually it is conditional on if I don’t get better I 

donate vs if I do get better I keep the stuff I’m donating to you) 

 Lease to the wife - given that the wife was allowed to stay in the house during 

her lifetime, upon her death it all goes back to him (upon his death, his 

interest in reversion merges with her right of survivorship)   

o interests of both tenant & landlord change (from fee simple for both 

to a life estate & an interest in reversion respectively) 

o if the wife has a life estate, there is not joint tenancy (because she has 

life estate while he has reversion interest = no unity in title!) 

 Declaration of Trust - wife signed doc that from here forth I am legal owner 

but son is beneficiary with equitable interest (so in equity, the unities have 

been broken) 

o Trustees for the son hold the equitable interest? 

 
 Resolving concurrent ownership issues: 

o Law of waste - if one of you is engaged in malicious acts of destruction 

 Different from law of waste for life tenant & remainder person b/c they hold in 

different times 

o Ouster - one coowner excludes other = action for occupation rent (by assuming defacto 

possession) 

 Requires that you deny the other person’s rights (must be overt) and also includes 

where one makes life under the same roof unbearable for the other 

o Limited action for account (in equity) - LPA s.15 

 court orders partition or sale of land by application 

 sale of land includes distribution of proceeds between the coowners, or sale of one 

coowners interest to the other coowner willing to purchase the interest 

 Based from Statute of Ann 1704?  

 Accounting, contribution and adjustment - LPA s.17 

 Court able to take all sorts of things into consideration when making 

adjustments toward equitable resolution of concurrent ownership 
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BALIMENTS 
 one person has possession of the the personal goods of the owner 

 bailee holds possession - if you borrow a book from the library, rent a DVD, find someone's ring 

 Minichiello v Devonshire Hotel: parking a car in someone else's lot - transfer car to operator of the 

lot (bailment) or is the operator giving you a license to park there? 

o bailee would have a standard of care towards the item in possession 

 is bailment always a contract that originates underlying consent or is it enough that the bailee 

assumes voluntary control over the items? 

o bailment could include terms as to returning the item in same condition or in altered state 

 baliee's obligations 

o contrasted with licensor's obligations 

o there are underlying questions in property, contract or tort (liable in conversion if they took the 

goods and sold them / liable for damages if fail to live up to contractual duties) 

o obligations and duties of care may be set out in the contract or may be implied 

 strict contractual approach - if didn't live up to duties in the strictest interpretation, then liable 

 contextualized "Roman" (modern) approach - concerned with the benefit of the bailment 

 sole benefit of the bailor = low duty of care (doing you a favour right?) & liable for gross 

negligence only 

 sole benefit of the bailee = high duty of care 

 mutual advantage = standard duty of care 

 post modern approach based on negligence - how would a prudent owner act in the 

circumstances? 

o LeTorno: owner cant come in during working hours, calls D who tells him to park it on the side 

street until the next morning, RV stolen & D claims they never got the vehicle and never started a 

work order for the repairs 

 has there been a transfer of possession?  occurred when the owner dropped off the RV 

pursuant to the instructions of the bailee (standard business practice) 

 reasonable care under the circumstances?  if bailment is stolen by an employee then the 

employer is liable 

 reversal of the burden - once bailment is established the onus is on bailee to show that they 

met standard of care & acted reasonably under circumstances OR that loss did not occur 

through their negligence 

 wiver of liability clause - strictly construed by the court (must be made expressly that this was 

what was intended or implied without ambiguity) 

 Tercon Industries: can contracts use exculpatory clauses even for fundamental breaches? 

court says that they are available, but they will not allow generally sweeping waivers of 

liability 

o Punch v Savoy:  can a bailee bail? (assignment or sub-bailments) 

 Lenor Punch goes to Savoy's Jewelry to fix a ring, Savoy sends it to Walker in Toronto to carry 

out the repairs, Walker wants to send the ring by expresspost but there is a strike so uses 

CNRapidex but the ring is lost forever 

 why rely on bailment?  showing that there was a bailment in effect, then the reversal of the 

burden takes effect 
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 transfer of possession based on Ms Punch's consent to send it to Walker = subbailment 

 implied subbailment to CNRapidex to courier the ring - she implicitly authorizes the use of 

a courier as she could not have assumed that Savoy would drive it to Toronto (from Sault 

St. Marie) 

 when a tenant subleases, there is no direct relationship between the landlord and the 

subtenant & so the L goes after the head tenant - but in bailment it is allowed, if the bailor 

has the right to terminate the subbailment immediately and if the subbailee accepts that 

the subbailor is not the true owner 

o if she can sue Savoy, she can sue Walker, she can sue CNRapidex 

o so as long as walker knows that savoy is not the true owner and takes bailment anyway 

 why should punch be bound by limited liability clause that Walker signs with CNRapidex?  

o Tercon: courts dont apply waiver clauses mechanically -  

 
EASEMENTS 

 Elements of an easement - re Ellenborough Park 

o A dominant and servient tenement 

 No easements “in gross” (but see Land Titles Act, s.69) 

o Easement must accommodate the dominant tenement 

 Attribute of ownership normally associated with the use of the land 

 There has to be sufficient proximity to the land in question for the servient  

o Dominant and servient tenement must be owned by different persons 

 (but see Land Titles Act, s.68) 

 Large scale development, allowed to register easements prior to sale (b/c otherwise 

the sellor is owner of both dominant and servient tenement) 

o Right claimed must be capable of forming the subject matter of a grant 

 Interest must not be too vague 

 Rights cannot be of a purely recreational nature (use possandi) 

 The right cannot interfere with possession of the dominant tenement, cant amount 

to joint possession, and -?- 

 Placement of gas pipes under property does not constitute easement even 

though there is constant presence under the land (no interference w/ surface 

owner’s possession) 

 Negative easements 

o The right to light through specific aperture 

o The right to air by defined channel 

o The right to lateral support from next door buildings 

o The right to continue to receive water from an existing artificial stream 

 Creation of an easement 

o Express grant or reservation - all easements are based in a grant created by the dominant 

owner (can come with estate in land or separately) 

o Implied grant and reservation - out of necessity (when land is landlocked), intended 

(common intention just not reflected in the documents), or by the rule in Wheeldon v 

Burrows 
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 Some jurisdictions read in an easement because the  

 Wheeldon: consumer protection - owner of a parcel sells a part of the land, buyer 

sees he uses one part to get to the other (the easement is a benefit that was not yet 

an easement) 

o By estoppel - owner of servient tenement is not entitled to prevent (some reliance, misrep, 

etc.) 

o Statutory (there is an easement for the public to cross your land in order to access a public 

good) 

o By prescription - acquired by the passage of time (LPA, s.69(3)) 

 Termination 

o Natural termination (“a right of way for as long as the land is cultivated”) 

o Laurie v Winch: it was necessary to find the farm as the dominant tenement and lot 17 as 

the servient (why? read the case) 

 The easement was broad in scope and the increased burden was within the rights 

intended by the parties (he could not claim that he never intended that Mr Smith 

would subdivide his property, as he himself did so!) 

 Each and every one of the people in the subdivided lots have a right of way 

over lot 33 

o Malden Farms v Nicholson: two parcels of land on shore of lake Erie, parcel to west used as 

duck sanctuary while parcel to the east is farm space and a march and a beach 

 Abuse of the easement in running a hotel causes damages & drives the ducks away 

 Is the beach use within the scope of the original easement transferred to them? 

 Owner of the servient tenement is entitled to an injunction to stop the abuse 

(privately controlled road turned into general commercial use - terminated the 

easement altogether) 

 Distinguished from Laurie = one is still private use versus commercial use for the 

public, implied intention in Laurie was that it could be subdivided versus no such 

intention in Malden to have the general public use the road, the nature of the lands 

in question where the servient tenement in Laurie was simply a road, was 

completely passive and had no life of its own versus in Malden there was an active 

and productive use in the duck sanctuary use of the land that was threatened 

o Harris v Flower: colourable use of the right of way appurtenant to Lot A to benefit lot B is 

prohibited 

 But ancilliary use of the easement to benefit lot B is tolerable 

 
OTHER NON POSSESSORY INTERESTS 

 Profits (Tener): the right to take the fruit of another person’s land (pick cherries, fish, mine for oil) 

o Profits do not have to be annexed to the dominant tenement 

 Other interests (Dynex): which of the creditors of a company in liquidation has priority in the 

company’s oil and gas interests (not enough assets to satisfy the creds) 

o Bank is secured cred of the corp, respondents claim priority based on overriding royalties 

derived from companies working interests (which were granted in exchange for services), 
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owners of the royalties registered caveats before the bank secured the loan, bank says the 

caveat is void b/c  

o Oil and gas leases were not actually leases (which is an interest in land over time and not 

the minerals) but profits instead (or a “working interest”) 

o Overriding royalty or farm-out arrangement:  

 If you promise to pay a share of revenues out of the oil and gas interests found, is it a 

proprietary interest (can register a caveat) or a contractual obligation (just 

damages) 

 Common law - a proprietary interest cannot arise out of incorporeal interests 

 SCC - in Alberta a commercial reality exists, language is sufficiently precise to 

show that the parties intended a proprietary interest versus contractual 

obligation, the interest on which the royalty piggybacks is itself an interest in 

land (a profit is an interest in land and it doesn’t matter that it is non 

possessory) 

 Numerus clauses principle: treats the interest as within the rights and 

ability of the parties to decide (parties are free to shape any kind of contract 

they want) 

o but if parties were free to invent new modes of creating interests in 

land great confusion would ensue (Kapel v Bailey) 

 
COVENANT 

 A promise or agreement under seal 

 Can be made to run with the land 

 Difference b/w covenant and easement - covenant requires owner to do or not do something with 

their own land, easement gives you the right to do something on someone else’s land & covenant is 

agmt that includes terms obligations that would not count as an easement in Ellenborough park 

test, covenant are much wider in scope than easements 

 Covenantor makes promise to covenantee, if covenantee sells the land to covenantee2 can the new 

person enforce the prior covenant? If so, then the benefit of the covenant runs with the land 

(found in law & equity) 

o If the covenantor sells the land to covenentor2, is the new person bound by the covenant? 

If so, then the burden of the covenant runs with the land (found in equity but not in law) 

 The person who buys the land may not be able to ascertain the scope of the 

obligations (informational concerns), is there a social utility in enforcing the 

obligations (value concerns), what happens in the future when circumstances 

change (negotiability concerns) 

 Covenants at law (dominated by equity mostly) 

o running of the benefit - Smith v River Douglas Catchment Board 

 successors to the covenantee may enforce the covenant (via damages) against the 

original covenantee if  1) original C’ee held a legal estate in the benefiting land  2) 

successor holds the same legal estate   3) the benefit was intended to run with the 

land  4) covenant touches and concerns the land 

 the benefit of a covenant may also be assigned as a chose in action 
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o no remedies against successors to the original covenantor, only the original covenantor! 

 Covenants at equity 

o Tulk v Moxhay: the person who retains the garden will maintain it in good shape and allow 

others to access it with a fee (a covenant for open space essentially) 

o burden of a covenant can run in equity - 1) covenant must be restrictive in nature [you can 

comply with by doing nothing]  2) burden intended to run with Cor’s land, sufficiently 

described  3) covenant must touch & concern land of Cee [ascertainable from deed - 

Spencer case]  4) req’s of equity [notice!] 

 you cannot take the benefits of the land and not the burdens (unconscionable) 

 think about it as unjust enrichment (selling it free of the covenant for greater value) 

 nemo dat principle: if you bought land w/o right to build, you can’t sell what you 

don’t have 

o Galbraith v Madawaska: exclusive prestigious club, P bought the land subject to covenant 

and then conveyed it to himself and his wife as JTs w/o the covenant 

 Covenant fails b/c the club that was to benefit from the covenant did not retain a 

dominant ascertainable tenement, covenant to restrict certain peoples based on 

race did not meet the touch and concern test (does not enhance the value of the 

land) 

 Covenants and social exclusion - racial and ethnic covenants excluding minorities 

voided for public policy reasons (ie. Drummond v Wren) 

 A person who has no knowledge of the covenant, they would not be burdened with 

it (if they did know, all the other requirements must be met) 

o Successor of original covenantee may be entitled to the benefit by: 

 Annexation to benefited (Cee’s) land  

 Intention that the benefit would run 

 Touches and concerns the land 

 Ascertainable - no annexation by implication (Sekretov v Toronto) 

o The benefit cannot run by implied annexation to a dominant land, you 

need to expressly annex the benefit to the land that is intended to 

benefit (by language) 

o Who and what lands are capable of enforcing the covenant against 

them 

 Assignment - only against the original covenantor 

 Equity will allow the benefit to be enforced by an assignee of a covenant 

against a successor of the covenantor 

o If expressly annexed, no assignment needed 

o If not expressly annexed, the burden wont run anyway (Glabraith) 

 Building schemes (large subdivision projects, where the vendor wants to bundle all 

the available covenants to the buyers and have them benefit from them) - you need: 

 A common vendor 

 Vendor lays out parcels subject to restn that can only be consistent w/ 

general scheme 

 Restrictions intended for the benefit of all parcels within the scheme 
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 The lots are purchased with understanding that restrictions would enure to 

the benefit of all other parcels (element of reciprocity) 

 Amberwood: developer divides land in two, completes phase 1 with 

amenities expected to be shared with - wants to covenant fair share of costs 

towards shared amenities in potential sale of either building 

o Eventual buyer says that the positive burden will not run despite it 

being registered on title, etc. 

o Court says would impose too many burdens on too much land, would 

reduce alienability and perhaps come close to creating a variety of 

interest in estates unknown to the law 

o Positive covenants - compelling a person to lay out money or do any 

other act of an active character 

 By statute 

 Chain of covenants - original Cor will have Cee covenant to  

 Only damages, no enforcement of the covenant 

 If any one member of the chain is missing or bankrupt, 

the whole thing falls apart 

 Principle of benefit and burden - may be made conditional on 

the performance of a positive obligation but must be relevant 

to the enjoyment of a right, they must be linked together & the 

successor to the benefit must be in a position to reject it 

 Halsall v Britzel: present owners cannot be sued on the covenant b/c it is a 

positive covenant, but if you want the benefit you have to pay (a running of 

the benefit that is more limited in that you have a choice) 

 Ocean Island: even though the covenant to replant was in a separate 

clause, it was sufficiently connected to the main right to mine under a PURE 

principle of benefit and burden 

 Rhone v Stevens: fundamental distinction b/w restrictive covenant and 

positive covenants (positive are based in contract law b/c you are 

compelling someone to do something, restrictive denies a right in property 

law) 

o you can grant a benefit subject to a condition subsequent 
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know s.4 & 19 of the Perpetuities Act! 

RULE AGAINST PERPETUITIES 

Hey man, if you goin' to delay some gift, either by will or while you're still alive, full title has to land fair 

and square within 21 years after the death of a person alive at the time of the gift. 

No future interest is valid unless it can be shown that it will necessarily vest, if at all, no later than 21 years 
after some life in being at the creation of the interest.  

The rule is a clear expression of the common law's abhorrence of things uncertain. The rule attempts to 

limit the duration of legal documents which split property rights in perpetuity. The common law prefers 

that property be fully owned by just one person. The common law will tolerate temporary contingent 

interests (i.e. legal time bombs which are attached onto property titles like a leech) for a certain time 

only, and that is no longer than 21 years after the death of a person alive (including those not born but 

conceived) at the time the document takes effect. 

The "time the document takes effect" will vary depending whether the document is a will or an inter vivos 

transfer. For wills, the date is the date of death. For inter vivos transfers, it is the date when the transaction is 

completed. It is at that time that the transaction is measured. 

The rule is very unforgiving. 

So if you want to attach some lingering interest onto property, such as a trust or a life tenancy, it must come to 

an end within the perpetuity period of "the lives in being at the date the instrument takes effect plus 21 years." 

The rule does not shoot down normal or full property title; just those which are lingering and contingent. 

The rule is very aggressive too. It does not apply on a wait-and-see basis. It must be apparent from the date the 

document takes effect that it will eventually rid itself of all lingering and contingent interests and finally vest 

completely in one person.  

The "if at all" part is the law's way of saying: "I don't care if it ever actually vests or not. We're not going to wait 

and see. It is enough if it may vest." But legislation in many states has changed this to a "wait and see" policy, 

where the courts will decline voiding an interest just because it might fail by not vesting during the perpetuity 

period. Instead, they will let it carry-on and void it when the time comes if, in fact, it transpires that it has failed. 

Understanding the "rule against perpetuities" game is only possible if you work through a few examples: 

  

http://www.duhaime.org/LegalDictionary/I/Intervivos.aspx
http://www.duhaime.org/LegalDictionary/I/Intervivos.aspx
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To the first child of Adam to attain the 
age of 21 years." 

 This is the same as the 21-year limit of the perpetuity period and it is 

therefore certain that the threshold of 21 years will be attained, if at all, 

within the perpetuity period. 

In 1997, Greg, who is still childless, 
sets up an inter vivos gift "To my sons 
who marry." 

 Greg is the only life in being at the time of the transfer so the perpetuity 

period is his life plus 21 years. It is feasible that Greg has a son in 1998 and 

dies in 1999. There is no guarantee that the child will marry on or before 

1999+21 years or 2020 so the gift is void. This shows how strict the rule is 

and why is has been called the "slaughter of the innocent." 

 "To the first child of Adam to marry." 
 Void. There is no life in being to attach the perpetuity clock to. It is not 

certain that Adam's first child to marry will do so within 21 years of any 

person living at the time of the will or transfer taking effect. 

 "To the first of my grandchildren to 
marry during the perpetuity period." 

No problem because the gift is so closely attached to the perpetuity period 

and, by definition, expires when it does. 

"To all my grandchildren to marry." 
No dice! It is conceivable that a marriage might yet occur after the last of 

the grandchildren in being at the date of the testator's death, dies and 21 

more years have passed. 

"To the first great-great-grandchild of 
Adam to go for a walk with Barbara." 

Ok because it must occur, if at all, during the lifetime of Barbara. 

"To the first child of Adam to attain 
the age of 18." 

Adam's first child must reach 18 within 21 years of Adam's death.  

Harry makes an inter vivos transfer in 
1990 "to my first grandchild to turn 
21." 

 No dice because the following is possible: let's assume Harry had only an 

18-year old daughter, Katey, at the time of the transfer so the perpetuity 

period is Katey's life plus 21 years. Another daughter is born two years later 

(in 1992), Kerri. Both Harry and Katey die in 1994. The 21-year clock is 

started and is set to expire in 2015. Kerri's child can't possibly reach 21 by 

or before 2015 so the gift is void. 

A 1992 will from Shane's father: "To 
Shane for life, remainder to Shane's 
widow for life, remainder in fee 
simple to their eldest surviving 
daughter." 

Shane was not married when his father died so the remainder to his widow 

is contingent but the gift remains valid on that ground since Shane is a life 

in being. Consider, though, that Shane marries Nicole in 2013 (who was 

born in 1993) and they have a child, Celine, born in 2014. Shane dies the 

next year, 2015, and Nicole, in 2037. At that time, Celine is still alive but 

let's look at the perpetuity period. It started from the date of the transfer in 

1992. The life in being was Shane so from his death in 2015, there is an 

additional 21 years to count. That brings us to 2036. Since all of this was 

possible from the date of the transfer, the remainder gifts are void as against 

the rule against perpetuities. 

"Unto and to the use of Kay, in trust 
for Jane's first grandchild to turn 21." 

 At the time the instrument takes effect, Jane is already 65 years old, and 

she has two children, Mary and Michelle. 

"When a candidate for the priesthood 
comes forward from St. Saviour's 
Church, St. Alban's." 

Void. There is no life in being to which the perpetuity clock can 
be set. 

"When a house ceases to be a 
dwelling house." 

Void. Again, the time of vesting does not relate to the life of any living 

person. 
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