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A. Some Essential Terms 

The EMPLOYMENT RELATIONSHIP…  

 was originally a master/servant relationship with the latter having very few rights.  Now 
the employee deprives power in the relationship from the employer‟s duty of fail dealing 
and human rights legislation.  

 is contractual. 
 
Employees are inherently vulnerable, employment law tries to remedy this, though the 
employee can‟t make use of the legal protections without engaging the courts.  
 
WRONGFUL DISMISSAL- is the failure of the employer to give the employee reasonable notice 
of termination.  
 
SEVERANCE- is pay in lieu of reasonable notice.  If an employee is given reasonable notice of 
termination, they don‟t get severance payments.  
 
The EMPLOYMENT STANDARDS CODE (ESC)- is a set of statutory minimum working 
conditions (including notice of termination) which neither an employee or employer can contract 
out of, but either can contract for better terms.  
 
HUMAN RIGHTS LEGISLATION- protects employees against discrimination based on gender, 
race & disability (most commonly) and other characteristics.  
 
** All provinces have ESC and HR Legislation** 
 
DAMAGES- damages available consist of remuneration you would have received during the 
notice period (salary, benefits, bonuses) and: 

 WALLACE DAMAGES- (from Wallace v. United Grain Growers) employees can get 
damages for bad faith behaviour by an employer.  They extend the notice period.  Court 
prefer granting Wallace damages over punitive damages.  

 PUNITIVE DAMAGES 
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 AGGRAVATED DAMAGES- Courts often grant aggravated damages when an employee 
has been disabled and the employer has acted to deny the employee disability 
payments.  

 
MITIGATION- employees are expected to minimize damages as is reasonably by looking for 
similar, alternative employment during the reasonable notice period.  
 

B. Who IS NOT Covered by Employment Law 

1. Directors 
 
2. Shareholders 

 
3. Partners 
 
4. Agents (ie Real Estate) 
 
5. Independent Contractors.  A true independent contractor is not an employee, but the 

courts recognize an intermediary class of contractor known as a DEPENDANT 
CONTRACTOR.  Dependent contractors are legally entitled to reasonable notice 
upon termination. 

 
6. Employees who fall under federal jurisdiction (employees of chartered banks & 

telecommunications companies, on reserve employees, inter-provincial trucking 
employees). The are covered by the Canada Labour Code. 

 Must bring a complaint within 90 days 

 Employee gets a hearing before an adjudicator.  The adjudicator has the power 
to reinstate the employee (other employees only ever get damages).  

 
7. Municipal Officers in small municipalities occupy positions created by statute and 

serve at the will of the municipality.  They are not entitled to reasonable notice on 
termination.  

 

C. Six Ways To Terminate an Employment Contract 

1. Working Notice- The employee is given reasonable notice of termination.  
Reasonable notice is determined in relation to four factors set out in the case of 
Bardel v. Globe & Mail: 

a. length of service 
b. position with the company 
c. age of the employee 
d. availability of similar alternative employment.  

 
2. Just Cause- Employee has done something to fundamentally destroy the 

employment relationship.  Onus is on the employer to prove just cause and the 
employees conduct must be very serious (a tough burden to make out).  

 
3. Constructive Dismissal- A unilateral change to a fundamental term of the 

employment contract.  The employee is entitled to reasonable notice or pay in lieu.  
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4. Expiry of a Fixed Term Contract- Ie: you have a contract for one year and after one 

year, the contract has expired.  
 

5. Quitting- An employee who quits during and argument and its reasonably apparent 
that he/she did not intend to will be treated by the courts as not having quit.  

 
6. Frustration- The employment contract can no longer be performed because of 

circumstances not resulting from the acts of the employee or employer.  The 
employee gets no notice.  Ie: The employer‟s factory burns down.  It used to be that 
the employee becoming ill or disabled would lead to frustration of the contract, but 
now employees are protected by human rights legislation.  

 
D. The Dependent Contractor 
 
The dependent contractor is like an independent contractor except that they are dependent on 
one party for all or almost all of their work.  This concept was imported into Alberta in the case 
of JKC Enterprise Ltd. v. Woolworth Canada Inc, [2001] A.J. NO 1220 (Alta Q.B.).  
 
There can be tax ramifications if you claim to be a dependent contractor.  It may cause Revenue 
Canada to scrutinize your deductions and may not be worth what you will receive in damages.  
  

Bartolome v. Alberta Investigation and Loss Prevention, [2005] A.J. No. 1312 (Prov. Ct.) 

FACTS: P works as a security guard for D for 2+ years.  P fired after a series of incidents in 
which D felt P was overly aggressive.  Partway through P‟s employment, he changed status 
from EE to contractor.  P‟s duties remained the same, worked solely for D and D continued to 
exert a high level of control over P.  
 
ISSUE: Does D owe P reasonable notice? 
 
DECISION: D owes P reasonable notice because their relationship not a true independent 
contractor relationship but an intermediate one.  
 
RATIO: Court looked at the three factors identified in JKC Enterprises Ltd. b. Woolworth 
Canada Inc, [2001] A.J. No 1220 (Alta Q.B.): 

1. The length of the relationship (longer = r‟ble notice) 
2. How much the dependant party relies of the relationship for his or her economic well 

being or livelihood (more = r‟ble notice) 
3. How exclusive the relationship is (fewer alternative sources for work = r‟ble notice). 



7/45 

E. Who is the Employer? 

Courts will sometimes use the Weibe Door test from tax law to determine who the employer is.  
 
Sometimes its hard to tell who an EE‟s ER is.  Companies will set up separate pay-roll 
companies to pay the EE‟s. To determine possible employers, look at the pay stub or record of 
employment of the EE and then do a corporate search on the paying entity.  
 
Bagby v. Gustavson International Drilling Co Ltd., Raymond Concrete Pile Company of the 
Americas, Global Marine Exploration Company and Raymond International Inc., [1980] A.J. No. 
743 (Alta C.A.) 
 
FACTS: EE fired from CO1 after 24 years of exemplary employment. CO1 was a subsidiary of 
CO2, CO3, & CO4.  CO2 sold off all of CO1‟s assets and terminated EE.  EE sued for payment 
in lieu of reasonable notice.  
 
ISSUE: Are CO2, CO3 and CO4 liable for paying damages owed EE arising from wrongful 
dismissal? 
 
DECISION: CO2 was liable to EE.  CO2 was the EE‟s true employer exerting control through 
CO1, the nominal employer. CO2 exerted control over every aspect of EE‟s employment 
including salary, bonus & pension plan. CO3 and CO4 did not exert such control and could not 
be held liable merely because they were shareholders in CO2.  
 

F. Terms of Employment 

The terms of any employment contract are usually implied.   Sometimes a letter of hire will 
reference corporate policies which lay out the terms.   
 
Express policies and terms ALWAYS override implied one so long as they do not offend the 
employment standards code or human rights legislation.  
 
When trying to make out a case of constructive dismissal, its important that you determine what 
the terms of employment were at the employee‟s start date.  
 
If an ER provides the EE with express terms after the start date, they will only alter any implied 
terms if there is new consideration.  If there is not any new consideration, the newly added 
terms are not enforceable.   
 
If you are an employer and you want to change the terms, give all the effected EE‟s a small 
raise.  

OR 
You can give the employees notice (equal to reasonable notice as determined by common law 
or express terms) of the unilateral change.  

OR 
You can threaten to fire the Employees if they do not accept the change and then consideration 
= not getting fired.  This approach has been upheld in some courts if the ER can prove that they 
would have gone through with the firings.  
 



8/45 

Hobbs. V. TDI Canada Ltd., [2004] O.J. No 4876 (Ont. C.A.) 

FACTS: EE hired on as a salesperson with ER.  Agrees verbally to commission rates and sign a 
written agreement which lays out that commission rates will be included in a later agreement.  
Two weeks later EE is provided with a written solicitor‟s agreement containing the agreed to 
commission rates but also a number of other, onerous conditions (must hit certain level before 
commission will be paid etc.).  Five months into employment, ER tells EE that commission will 
only be paid once all billings have been collected. EE quits and takes on a job with a new 
company.  EE sues for outstanding commission.  
 
ISSUE: Are the terms of the solicitor‟s agreement enforceable?  Are the terms regarding billing 
enforceable? 
 
DECISION: Neither the solicitor‟s agreement or the changed terms regarding collection of 
billings are enforceable. 
 
REASONS: 
The solicitor‟s agreement was not enforceable because: 

 the original written offer was not presented as part of a more extensive contract 

 the solicitor‟s agreement conflicted with the terms agreed to at the outset of employment 

 there was no new consideration for the solicitor‟s agreement.  
 

Francis v. CIBC 

The employers cannot use threat of firing as consideration.  You must actually INTEND to 
terminate an EE for it to amount to consideration.  Also, if you have used not-firing-someone as 
consideration, you must forbear from firing them for a reasonable amount of time after the terms 
were changed.  
 
Basic Terms Implied by Law 

o The ER must: 

 Provide a safe work environment 

 Provide work 

 Pay for work/ provide consideration 

 Provide reasonable notice of termination 
 

o The EE must: 

 Be honest 

 Be loyal (follow reasonable orders) 

 Be faithful (avoid conflicts of interest) 

 Be reasonably competent at doing what he was hired to do.  
 
If an EE breaches these duties badly enough it give the ER just cause to terminate, no notice 
required.  
 
If an ER breaches these duties, EE has been constructively dismissed, or wrongfully dismissed 
if he did not receive notice.  
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G. Reasonable Notice 

An ER wants to give as little notice as possible and an EE wants to get as much notice as 
possible because NOTICE = $$.  
 
The rebuttable presumption is that the EE is entitled to reasonable notice.  This presumption is 
rebutted in three situations: 

1. Just cause 
2. Employee quits 
3. Contract frustrated through neither the EE‟s or the ER‟s fault.  

 
An ER can give working notice or pay in lieu (damages). 
 
The purpose of reasonable notice is to cushion the financial blow of termination and to bridge 
the gap from one job to the next so as to keep the EE off of social assistance.  
 
An EE is entitled to maintain the same terms and conditions during working notice as he had 
prior to his termination AND all compensation that he would otherwise have received.  
 
To determine reasonable notice we look at the four Bardal Factors: 

1. Length of EE‟s service. The longer an EE with a company, the more specialized his skill 
set to that company and the longer it will take to get a new job.  

2. EE‟s position in the company. If EE occupies a high up position, he has access to a 
smaller pool of alternate job. 

3. EE‟s age. Its harder for older EEs to get new jobs.  
4. Availability of alternative similar employment with regard to the EE‟s skills.  

(Not a closed list) 
 
How far is an EE expected to move to find alternative employment?  Depends on whether or not 
there was an implied or express term that he could be reassigned from time to time.  
 
Reasonable notice can NEVER be shorter than the minimums prescribed in the employment 
standards code.  Common law notice includes the employment standards code reasonable 
notice, it is NOT tacked on as an extra and it is NOT subject to mitigation.  
 
Though there is no recognized rule of thumb for reasonable notice, it is common for: 

 Lower level EEs to receive 2 weeks per year worked.  
 Middle management to receive 3 weeks per year worked.  
 Upper echelons to receive 1 month per year worked.  
 Presidents to receive at least 6 months reasonable notice, regardless of the length of 

employment.  
Maximum notice at common law is usually 24 months, but this number can be pushed higher by 
Wallace damages.  
 
The BEST way to handle notice as the ER is to have a express terming setting it out (making 
sure that the express term is above the employment standards code minimum).  
 
Wallace Damages compensate EEs for bad faith conduct by the ER during termination that 
results in: 
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1. Humiliation and hurt feelings, AND 
2. Hardship in finding a new job.   

 
As an ER, you want to give and EE a good letter of reference because it will allow the EE to 
get a job sooner and start mitigating.  If you cannot, in good faith, refer the EE, give him a letter 
of employment which states the dates during which he was employed and the duties he 
performed.  
 
As an ER, if you terminate an EE, give them a severance package equal to what you think 
reasonable notice is worth with the provision that once they get their job the monthly severance 
payments ends and 50% of the remainder will be paid out in a lump sum.  (Regardless of how 
quickly the EE started mitigating, you would have to pay them an amount equal to the 
employment standards code minimum).  
 

 



11/45 

H. Just Cause 

Just cause means that the EE has done something so bad that he has made the employment 
relationship unworkable.  It is the most used exception to reasonable notice.  
 
An ER must prove just cause on a BOP, if he fails to do so, he will owe EE pay in lieu of 
reasonable notice and possibly Wallace damages.  
 
The traditional test for Just Cause was found in R. v. Arthurs, Ex parte Shipbuilding Co. (1967), 
62 D.L.R. (2d) 342. “An ERs right to summarily dismiss an EE is triggered by „serious 
misconduct‟, which was recognized as including habitual neglect of duty, incompetence, wilful 
disobedience, or conduct incompatible with his duties or prejudicial to the ER‟s business.  
 
This was not a particularly useful test and was reformulated in McKinley v. BC Tel et Al, [2001] 
S.C.J. No 40: 

1. Determine the nature and extent of misconduct 
2. Consider the surrounding circumstances 
3. Deciding whether dismissal is warranted (is it a proportional response) 

 
McKinley introduced proportionality into the evaluation of a sanction.  Lesser sanctions can be 
applied by an ER for misconduct short of just cause.  
 

McKinley v. B.C Tel et Al, [2001] S.C.J. No. 40 

FACTS: EE leaves work because of high blood pressure.  Came back for a short period but left 
again.  Entered negotiations to come back in lesser position.  The ER decided to terminate him 
and offered him severance.  EE refuses offer and sues.  ER finds out during trial that EE was 
dishonest about treatment options for his medical condition and alleges that this dishonesty 
amounts to just cause.  
 
DECISION: The court found for the EE and granted him pay in lieu of reasonable notice.  
 
REASONS: Two lines of authority existed on dishonesty.  One saw any dishonesty as ruining 
the employment relationship and giving the ER just cause.  The other looked at the context of 
dishonest and determined whether termination was a proportional response.  The court adopted 
the second line.  
 
COMMENTARY: The Court recognized that: 

1. Work is one of the most fundamental aspects of an individual‟s life. 
2. There is an underlying power imbalance between EEs and ERs and legal tests should 

be crafted to correct this.  
3. An ER can rely on a post-termination discovery about misconduct as long as conduct 

occurred pre-termination. 
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Mothersele v. Gulf Canada Resources Ltd. [2003] Alta Q.B.  

FACTS: A long serving employee (19 years) did not like management and often made 
derogatory comments about management and their data storage system.  Supervisors wanted 
to transfer him.  He threatened to delete all his files.  The ER terminated him.  
 
DECISION: ER did not have just cause, EE was exceptionally long serving and was not given a 
change to explain. The termination was disproportionate.  
 
TEST: Is the fault something a reasonable employer could not be expected to overlook, having 
regard for the nature and circumstances of the employment. Must look at the entire context of 
the employment relationship: the context of the action, the employee‟s history and background, 
his duties and the employer‟s business.  
 

Incompetence 

Milsom v. Corporate Computer Inc. [203] Alta QB.  

FACTS: EE works for ER for 6 years, not a very good EE.  ER dismissed him because of poor 
performance and too many personal emails.  ER lied about why they fired him, told him it was 
corporate reorganization.  
 
DECISION: EE succeeds. Awarded five months notice for wrongful dismissal.  EE not awarded 
extra damages based on ER‟s dishonesty because it did not cause him any harm.  
 
RATIO: 
You generally cannot terminate without reasonable notice for incompetence.  ER must try to 
rehabilitate an EE.  Let him know what his failings are, what the standard is and how he can 
meet it.  You need to help him and give him time to improve. If after several warning and being 
provided with help, an EE can be fired for incompetence with just cause.  

THE EXCEPTION BEING 
If an EE is hired because he says he has a skill set and it turns out it doesn‟t.  
 

Chopra v. Syncrude Canada Ltd. [2003] Alta Q.B. 

FACTS: Chopra was an engineer for 14 years with Syncrude.  Syncrude had a zero alcohol and 
drug policy.  Chopra was an alcoholic and was found drinking at work.  ER gave him a chance 
to get better and put EE into a treatment program.  EE drank at work several more times.  He 
was fired with cause.  At the time of dismissal, he was  months away from retirement.  
 
DECISION: Notwithstanding his employment history, the EE‟s repeated violation of policy= just 
cause.  ER has tried to accommodate EE‟s illness.  EE knew a breach of policy would result in 
his termination.   
 
COMMENTARY: This is really a human rights case focussing on the duty of an employer to 
accommodate.  The McKinley analysis was not used in the decision- not determination on 
whether or not Chopra had destroyed the employment relationship.  
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Dowling v. Ontario (Workplace Safety and Insurance board) (2004) ON CA 

FACTS: Dowling employed for 25 years with the ON WSIB (ON equivalent of the WCB).  EE 
cannot sue ER for workplace injuries.  Dowling‟s job to assess ER and determine their 
insurance premium.  MR. Dowling got to know Ms. Lazar (possibly sexually).  Ms Lazar lobbied 
WSIB for ER to get lower premiums.   

Lazar sells computers to Dowling at a reduced price.  Shortly afterwards Dowling found 
one of Ms. Lazars client‟s qualified for a lower rating.  The employer was the same company 
who sold him the cheap computers. [Court determined this to be an appropriate adjustment]. 

 Then Dowling adjusted a second company for Lazar and he received money in return.  
Investigators asked Dowling if he got computers and $100.  He admits to getting the compures 
but not the $100 (he actually got $1000).  He made Lazar sign a fictitious loan agreement for 
$1000.  WSIB fired Dowling with cause. 
 
DECISION: ER justified in firing EE without reasonable notice.  
 
REASONS: 
CA used the test from McKinley: 
1- Dowling took money and computes in breach of the employee‟s  policy on conflict of 

interest.  He then tried to lie to cover up what he had done.   
2- Look at the surrounding context [age, history, role & responsibilities].  McKinley was in a 

position of authority dealing with public funds.  A great deal of trust was put in him.   
3- The conduct was not reconciliable to his employment relationship because his misconduct 

was intentional and continuing.  
 

Henson v. Champion Feed Services Ltd. [2005] AJ No. 323 (Alta Q.B.) 

FACTS: EE a shift foreman at a feed company for 7 years.  Over 7 years had 5 verbal warning 
and then 1 written warning.  Also received promotion, yearly pay increases, bonuses. Dismissed 
with cause after wrongly mixing a batch of feed and allegedly trying to cover it up.  
 
PROCEDURE: Prov Ct. judge found that the ER had cause.  Appealed to QB. 
 
DECISION: No cause. 6 months notice appropriate. 
 
REASON: There was no cause because there was no progressive system of discipline, on the 
one hand he was sanctioned but on the other rewarded.  
 
Progressive system: 

1. Give EE clear and express warning about performance 
2. Give EE reasonable opportunity to improve after warning 
3. EE‟s performance has failed to improve despite warning & chance to improve. 
4. Failings taken together would prejudice the proper conduct of the ER‟s business.  

 
The factors in this four step test go to whether or not the termination was proportionate.  
 
COMMENTARY: This case deals with poor performance, NOT misconduct which fundamentally 
violates the employment relationship.  
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Wilkinson v. T. Eaton Co. [1992] AJ No 328 (Alta Q.B.) 

No such thing as near cause.  Near cause was an old principle that would take the presence of 
a misconduct approaching but not reaching just cause as a reason to limit the reasonable notice 
provided to the EE (& pay in lieu).  
 

Whitehouse v. RBC Dominion Securities, [2006] AJ No. 667 (Alta Q.B.) 

FACTS: EE at RBC Dominion for 16 years.  Earns around ~$425,000.00 on commission.  Is 
fired for bringing prostitutes into the office after hours.   
 
PROCEDURE: EE sues for wrongful dismissal. ER counterclaims for wrongful dismissal.  
 
DECISION: ER had just cause. Defamation claim dismissed. 
 
REASONS: Under RBC code of conduct, EEs have a duty to uphold the law, to maintain the 
confidentiality of clients and to maintain their integrity (esp of senior employees).  Whitehouse 
held to a very high standard as he was a senior employee and other employees look to him to 
set a standard of practice.  Had breached RBCs code of conduct, showed contempt for RBC & 
their reputation in the business community.  Had left the prostitute alone with client information- 
a reckless disregard for his clients confidentiality.  Had lied to boss about having the prostitutes 
in the office.   
 
Any response short of termination would have undermined public & client confidence in the 
management personnel RBC.   
 

Partec Lavalin Inc. v. Meyer, [2001] A.J. No 764 (Alta C.A.) 

FACTS: EE a supervisor on an industrial project in Kenya, was employed by ER.  EE went to 
Kenya to commence employment in May 1991, by fall 1991 the project was having problems.  
Project manager flew out and decided to terminate EE.  Contract signed in May 1991 was for 2 
years and provided under termination clause that if, in the project manager‟s opinion, the EE‟s 
work was unsatisfactory, the ER could terminate on 1 months notice.   
 
PROCEDURE: EE sued for wrongful dismissal on the balance of his contract.  
 
ISSUE: Did EE‟s work have to be judged from an objective standard or from the subjective 
standard of the project manager‟s decision.  
 
DECISION: Project manager was within his rights to terminate the contract. Subjective opinion 
exercised honestly and in good faith sufficient for terminating a contract.  An objectively 
reasonable opinion is not required.   
 
COMMENTARY: Express termination provision was enforced by the court and overrode the 
implied reasonable notice provision.  
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I. Constructive Dismissal 

Constructive dismissal arises when an ER makes an unilateral change to an essential or 
fundamental term of the contract.  It allows the EE to treat the contract as having been 
repudiated.  To establish that constructive dismissal has occurred an EE must establish: 

1. What are the terms of the contract 
2. Which term was unilaterally changed 
3. That the changed term was a fundamental/essential term.  

 
When a change is made:  

- An EE can accept it and continue on under the modified contract OR 
- An EE can reject it, quit and sue for damages equal to pay in lieu of reasonable notice. 

In theory, an EE could continue to work while the lawsuit proceeds, although this rarely 
happens.  

An EE has a reasonable amount of time to decide whether or not they want to accept the 
changes.  The longer they have been employed, the longer they have to decide whether or not 
to accept the terms.  
 
Damages for constructive dismissal: 

- Bardel factors apply equally to constructive and wrongful dismissal (in determining what 
reasonable notice should be).  

- The EE has a duty to mitigate.  
 
If you are an ER and you want to change the terms of a contract that would amount to demoting 
an EE give them the choice: you can leave and get severance or take a demotion, we will 
maintain your salary for 12 months before it drops to a new, lower level.  
 
Examples of fundamental terms: 

- Salary.  Courts are hostile to ERs that change salary from a higher level to a lower base 
with a bonus structure. 

- Hours of work required.  
- Location of work.  Will depend on whether the possibility of being moved was set out at 

the start of employment OR if the nature of work is such that the parties to the contract 
realized at the outset that the EE might be relocated.  

- Duties.  ER must maintain the flexibility to run its business.  
  

Wilkinson v. T. Eaton Co. [1992] Alta QB 

FACTS: Ms W worked for ER since 1947, is told in 1990 that she‟s being moved from 
bookkeeping, accounting and typing to the sales floor.  She had previously tried sales and did 
not have the necessary skill set.  She had also previously had her hours cut from full time to 18 
hours a week because of the reduced amount of work for her to do.  Ms W quit & sued.  
 
DECISION: Ms W awarded 18 months notice.  Ct recognized the difficulty of those over 65 
finding employment.  
 
Ct accepted that a term of the employment was that Ms W would perform work as a typist/clerk.   
 
Bad Business Argument 
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In Wilkinson ER said the change was necessitated by the economic circumstances, but there 
was no evidence of this presented to the court.  In order for the ER to raise economic problems 
as a reason for constructive dismissal, there would need to be a term implied that in times of 
economic distress, the ER could change the EE‟s contractual terms.  It was no defence for the 
EE that the decision was made in good faith with no intention to harm the EE.  
 
If you argue that business is bad, you have to open up financial books to EE‟s lawyer, this is not 
a great argument to make.   
 

Otto and Comin v. Hamilton & Olsen Surveys Ltd.  (1993) CA 

FACTS: ER had been losing money and found out that it had very high benefits/salary as 
compared to other, similar ERs.  ER reduced EE benefits: 6 weeks of vacation lowered to 4 
weeks, dropped matching RRSP contributions.  Two EEs sue for constructive dismissal. 
 
TJ: found constructive dismissal.  
CA: Overturned the TJ decision.   
 
REASONS: Benefits were collateral benefits NOT essential terms of contract.  
 
RATIO: In times of economic hardship, ERs can cut benefits without it amounting to constructive 
dismissal.  A very specific ratio, would likely not support a decrease in salary.  
 

Pathak v. Jannock Steel Fabricatin Co. (1999) Alta CA 

FACTS: EE employed for 18 years.  He was promoted to being manager and received a Return 
on Net Assets (RONA) bonus.  In 1992 the RONA bonus was extended to all the EEs, EE asked 
for an extra bonus and was awarded a custom fab bonus.  In Sept 1992 the EE was asked to 
mange a second plant, was given a 50K salary.  March 1993, the second plant was taken away 
from him, he kept his RONA bonus and 50K salary but the custom fab bonus was terminated.  
EE stayed with the company for three months under protest and then sued.  
 
TJ: No constructive dismissal, EE was still getting the vast majority of his compensation.  
CA: Overturned TJ.  Error to focus on overall compensation.  Custom fab bonus negotiated 
separately and discretely and was a separate and discrete obligation.  
 
TEST: Would a reasonable person in the place of the EE have perceived that his terms were 
fundamentally changed? 
 
RATIO: The test for constructive dismissal is whether or not there has been a unilateral change 
to a fundamental term NOT whether there has been a fundamental reach of the contract.  (The 
former is an easier test).  
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Turner v. Uniglobe Custom Travel Ltd. [2005] Alta QB.  

FACTS: ER a travel agency.  Post 9-11 the travel business dropped off. Oct 1, 2001, EE was 
laid off with the possibility of being recalled in 60 days if business picked up.  EE requests 
severance.  Oct 18, EE‟s lawyer demands severance.  Oct 30, Uniglobe advises EE she was on 
temporary lay off but she could come back November 5, to a position that would only last for 12 
months.  
 
DECISION: ER did not give EE enough information about temporary lay off so could not rely on 
section 62-64.  ER cannot change EE‟s job from indefinite to a fixed term position so court found 
constructive dismissal.  EE got 11 months pay in lieu.  
 
Lay-Off 

- At common law there is no right of lay off.  
- ER tried to rely on section 62-64 of the ESC which seemingly allows ER to temporarily 

lay off EE‟s for up to 60 days.  If they aren‟t recalled, EE”s employment terminates on 
the 60th day. The letter to the EE must make it clear how a lay- off works.   

- In other jurisdiction the ESC lay off provision was interpreted as applying to seasonal 
employment only but in Brana v. Procor Ltd. the Alta QB says that these sections apply 
to all ERs and EEs cannot sue for constructive dismissal until after the 60 days have 
expired.  In Uniglobe the Court disagreed.  S.3 of the ESC states that nothing in the ESC 
can take away the civil remedies of ER/EE so 62-64 cannot take away the right of an EE 
to sue for constructive dismissal.  

 

J. Fixed Term Contract 

Fixed term employment contracts require unequivocal and explicit language, any ambiguities 
will be interpreted strictly against the employer‟s interest. (Alguire) 
 

Alguire v. Cash Canada,  

FACTS: EE president of Company, had a series of fixed term employment contracts which 
expired January 31 of each years.  As of January 31, if company met certain targets, the EE got 
a bonus.  The last contract expired in 2003. In November 2002 EE was asked to finish his 
contract at home, his decision making abilities were removed and he continued to receive his 
base salary.  EE sued for constructive dismissal- demotion of position.  
 
TJ: No constructive dismissal, fixed term contract 
CA: Makes no difference to a determination of constructive dismissal if the contract is for a fixed 
term.  The Nov 2002 actions constituted constructive dismissal.  Remitted to TJ to determine 
damages. 
 
COMMENTARY ON DAMAGES: EE had met his bonus target for the past 2 years and was on 
target when he was constructively dismissed but post dismissal, the company went into a tail 
spin and the target was not met.  The TJ found that EE was not entitled to bonus, this is being 
appealed.   Issue on appeal- is it more likely than not that he‟d have hit the target? 
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K. Quitting/Resignation 

Dismissal requires that the EE received specific and unequivocal notice of termination.  Notice 
is specific an unequivocal if a reasonable person in the EEs position would understand that 
he/she had been dismissed.  
 
Deciding between dismissal and resignation requires a objective assessment of the action and 
statements of parties within the context of the specific workplace involved, as well as the 
particular industry (& its practice) and all relevant surrounding circumstances.  
 
A court will grant an EE who quit in the heat of an argument a cooling off period of 1-2 days in 
which they can retract their resignation.  
 

Pauloski v. Nascor Inc. [2002] Alta QB. 

FACTS: EE enticed to a new project and it falls through. Company tells him they have no work 
for him and maybe he should see if he can go back to his old job.  EE hired a lawyer.  Co tells 
him they are looking for work or him.  He says he‟ll only come back to a senior management 
position.  Company says no.   
 
ISSUE: Did EE quit or was he fired? 
 
DECISION: EE was fired, awarded 5 months reasonable notice and 2 months for Wallace 
damages.  Notice period recognized that EE was enticed away from secure employment.  
 
REASONS: ER has onus to prove dismissal as opposed to resignation on a BOP.  ER did not 
meet this onus.  
 
NOTE: EI not deducted from pay in lieu of notice, but EE must repay EI received during the 
reasonable notice period (see para 99 of Pauloski) 
 

L. Frustration 

If something happens which neither party intended making the contract of employment 
unfulfillable, both parties are released from their obligations without any notice.  This can include 
things like the EE being disabled or a factory burning down.  
 
The conduct giving rise to frustration must be NON-CULPABLE.  
 
Disable Employee  
 
Most disability insurance is broken into 3 phases: 

1) Elimination period (90-120 days) EE‟s receive no benefits and must cover 
themselves.  

2) Short term disability (up to 2 years after the injury).  EE received ~2/3rd of their 
salary.  The test to determine is someone is disabled is: Can you work within 
your own occupation.  
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3) Long term disability.  EE will continue to receive benefits if they are disabled to 
the point that they cannot do ANY occupation for which they are reasonably 
qualified by education, training and experience.  

 
If at some point an EE is so disabled that they cannot do their job and will never be able to do 
their job again, the contract is frustrated.  At what point can an ER make this call?  They must 
accommodate to the point of undue hardship.  
 
An ER who dismissed an EE and doesn‟t know at the time of termination that the EE is 
permanently disabled can use subsequent knowledge of permanent disability to defend against 
a wrongful dismissal suit.  
 

Simpson v. Cooperators [1994] Alta QB 

FACTS: EE disabled, hurt her back and was off work for 2 years on short term disability.  Brings 
a joint claim against long term disability insurer and ER: “Either I am permanently disabled and 
on LTD or I am not permanently disable and ER wrongfully dismissed me.” 
 
DECISION: EE loses both claims.  
 
REASONS: Court concluded that EE was physically unable to perform the contract amounting 
to frustration.   EE did not supply the insurer evidence of permanent disability in time to continue 
LTD payments.  
 
Relief against forfeiture- is an insurance doctrine stating that if you have not complied strictly 
with the terms of the insurance contract, you can still get relief if the insurer will not be 
prejudiced.  This argument was NOT made.   
 
COMMENTARY: This case might be decided differently today because of the duty to 
accommodate.  The ER had a program for EEs to apply for a different job which they did not 
make available to EE because she showed not interest.  HR legislation puts a duty on the ER to 
try and accommodate and they would have to ask EE if she was interested in the program.  
 
ONE LAST KICK IN THE PANTS: Insurance companies claim for CPP benefits received by EE 
was allowed 
 

M. Litigation 

Takes a really long time for employment matters to come before the court. Have to ask… how 
long is this going to take and how much is it going to cost? 
 
An employee comes to you and he was fired…. 

1. Find out who the EE worked for and do a conflict check.  
2. Send a demand letter to ER (2 weeks) 
3. File a statement of claim and serve it.  
4. Statement of defense will be filed at the earliest 15 days later.  
5. After statement of defense is filed and served, both sides have 90 days to file and serve 

their affidavit of records.  



20/45 

6. Examinations for discovery.  (~6 months?) 
7. If trial is >3 days, must have a pre-trial conference.  Judge makes sure that sides are 

ready for pre-trial conference (3 months wait or so to set it up).  
8. Trial (3-4 months after pre-trial conference judge gives the okay).  
 

 
For claims of under $75,000, there is a streamlined procedure.  
 

N. Damages 

Three questions to be addressed: 
- EE- How much will I get? 
- ER- How much will I have to pay? 
- Both- How much is it going to cost to fight? 

 
A COST/BENEFIT Analysis- do it early and do it often.  It changes because of mitigation.  
1. Figure out the range of notice.  
2. Do the analysis.  

- EE was making $5k/mth 
- You worked out a notice period of 6 months (range 5-8) 
- EE gets a job January 1st making 4 k, EE loses his job.  
- EE gets a job April 1 which pays $8k/mth 

 

Month Old Earnings New Earnings Net 

Nov 5000.00 0 5000.00 

Dec 5000.00 0 5000.00 

Jan 5000.00 4000.00 1000.00 

Feb 5000.00 0 5000.00 

Mar 5000.00 0 5000.00 

Apr 5000.00 8000.00 (B)  0 

 30,000.00 (A)  21,000.00 (C) 

A- Employer‟s exposure at the outset of the suit.  
B- Despite ER making more in April this is not offset against previous loses 
C- EE‟s total losses.  

** Make sure to do damage and ESPECIALLY mitigation by month** 
 
Damages are subject to income tax but not to CPP or EI deduction (although EE‟s who receive 
EI must repay what they have received).  
 

ESC minimums 

ESC minimums are NOT subject to mitigation.  Say EE would have gotten 4 weeks under ESC, 
but he is hired by a second ER the day after termination at the same salary.  EE still receives 
his ESC minimum pay in lieu.  
As an EE, you can get the ESC by complaining to the commission.  
 
ESC minimums in Alberta: Termination pay.  
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Period of Employment Minimum Notice 

Under 3 months None 

3 months to under 2 years 1 week 

2 years to under 4 years 2 weeks 

4 years to under 6 years 4 weeks 

6 years to under 8 years 5 weeks 

8 years to under 10 years 6 weeks 

10 years or more 8 weeks 

 
Most ER will pay ESC minimum unless there is an issue of cause.  They usually offer something 
more to cover off the common law portion in exchange for a release.  
 

Time for Assessing Damages 

Damages are assessed as of date of breach.  If there is a risk that a company will have financial 
issues, working notice can be advantageous.  
 

Noble v. Principal Consultants Ltd. (Trustee of) [2000] Alta CA 

FACTS: EE a senior VP, had been with the company for 18 years.  
- August 1987 EE is terminated without notice or cause 
- October 1987 ER assigns itself into bankruptcy. 

KPMG appointed trustee. Ask creditors regarding outstanding debts.  EE claims to be owed 18 
months notice + monthly bonuses based on the sales in EE‟s region.  KPMG feels ER is only 
entitled to 2 mths & 6 days of notice which is the time between EE being dismissed and the ER 
going bankrupt.   
 
TJ: Agrees with KPMG.  If you had received 18 months working notice, after 2mths and 6 days 
you would no longer be receiving salary or bonuses.  
 
CA: In breach of contract cases, damages are assessed as of the date of a breach.  An EE can 
be given working notice or pay in lieu.   

- EE‟s contract was breached August 1987, no working notice was given so pay in lieu = 
18months + bonuses as would be assessed on the date of breach regardless of what 
happened afterwards. 

- If EE had been given 18 months working notice, he would have receive 2 mths + 6 days 
of pay + the ESC statutory minimums (at time of bankruptcy) and would have a 
conditional claim for common law notice.  The benefit to this way of proceeding is that 
any bonuses based on performance would reflect the changes in company fortunes after 
the notice is given. 

Court did not look at or maybe was not presented with evidence that at the time of breach the 
company was going under and EE was unlikely to contnine receiving bonuses.    
 

Lowndes v. Summit Ford Sales Ltd. [2006] ON CA 

FACTS: EE 59 years old, worked for 28 years and the General Manager of the store.  
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TJ: Awarded 30 mth notice + 4 mths Wallace damages.  
CA: Only exceptional cases will attract a base notice period of over 24 mths.  Reduced 
damages to 24 mths + 4 mths of Wallace damages.  
 
RATIO: Only in exceptional circumstances will a base award of over 24 months be given (can 
be further elongated with Wallace damages) Exceptional circumstances can include: 

- EE is a senior executive 
- EE assured secure employment until 65.  

 

Wallace Damages 

Wallace damages compensate the humiliation, embarrassment and damage to one‟s self 
esteem and self worth arising out of the manner of the dismissal, not the dismissal itself.  
 
There is a duty of ER of good faith and fair dealing.  “In the course of dismissals ERs ought to 
be candid, reasonable, honest and forthright with their EEs and should refrain from engaging in 
conduct that is unfair or is in bad faith by being, for example, untruthful, misleading or unduly 
insensitive” [Wallace para 98] 
 
Normally in Wallace Damages, you merely look at the manner of dismissal and conduct arising 
shortly afterwards.  In Lowndes CA had no problem with TJ looking at contextual factors leading 
up to the dismissal in awarding Wallace damages which included: 

- campaign to get EE to resign.  
- Supervisor‟s cruel treatment of EE.  

 
Are Wallace Damages subject to mitigation?  ON & NB cases say no [see Bouma v. Flex-N-
Gate Canada Co. [2005] Ont SC], there are no decided cases in Alberta.  
 
Right after Wallace was decided, it was common for Courts to award Wallace damages, now it 
is much less common.  
 

Wallace v. United Grain Growers [1998] SCC 

FACTS: 1972 ER hires top salesman from competitor.  EE was the top salesman for 14 years 
and is fired at age 59.  ER maintained a number of just cause allegations up to trial.  EE had to 
declare bankruptcy and had a mental breakdown.  
 
DECISION: EE awarded 15months notice period + an extra nine months.  
 
RATIO: When ER acts in bad faith in the termination of an EE or post-termination, the EE will be 
rewarded with an extended notice period.   
 
COMMENTARY: Court recognized: 

- the power imbalance between EE and ER in contract formation and through out the 
relationship.  

- That work is one of the most fundamental aspect of an EE‟s life.  
- That EE is most vulnerable and in need of protection at the time of termination.  

 



23/45 

Successorship 

If you buy a going concern, the implied term is that EE‟s will be given credit for time worked with 
the previous ER for salaries, bonuses and notice.  Terms can be negated if ER gives EE an 
express term.  If no express term, implied term governs. This is so that EE not getting credit can 
go after an old ER for pay in lie.  Seller ER will want to know this because they will likely 
demand a higher price for the company to cover the cost of the EE‟s notice. 
 
On the sale of a business, there is a deemed termination of the employment contract.  If you 
start up with the new company, you have a new contract with the implied term re credit (or 
express term negating it).  
 
For ESC purposes, s.5 of the ESC gives EE‟s credit for time served with old company for ESC 
minimum notice.  Buyer company cannot contract out of this provision.  If buyer tries to contract 
out of ESC bridging provisions, it might be that the entire clause is void and buyer company will 
have to give credit for both ESC minimums and common law reasonable notice.  
 
Is a change of ER such a fundamental change that it would amount to a constructive dismissal?  
Probably not.  An EE terminated at the time of sale and can choose to continue to work with a 
new ER although if they refuses work, it may amount to a failure to mitigate.   
 

Radwan v. Arteif Furniture Manufacturing Inc. [2002] Alta QB. 

FACTS: EE a 64 year old Lebanese immigrant with poor English skills.  Fired February 10, 
2000.  Given ESC minimum notice. Had been working with Company since 1995.  EE argued 
that he‟d been working for predecessor Co since 1975, so term of service should be calculated 
at 25 years.  ER argued that they only bought the other companies assets.  
 
The first co had gone into bankruptcy.  The trustee continued to operate the company, as did 
the company who bought it.  Many EEs maintained their positions throughout.  
 
DECISION: Buyer ER did not EE notice regarding credit, so EE‟s notice period determined 
based on 25 years of service.  EE received 20 months notice.   
 
REASONS: Ct took Bardel factors into account: EE had poor language skills and physical 
disabilities which limited the availability of alternative employment.  Ct also recognized that 
those over 45 have a harder time getting a job.   
 

Maternal Leave & the Determination of Reasonable Notice 

ESC s.52 prohibits ER from terminating EE who: 
- has started mat leave or 
- has started or is entitled to parental leave.  
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Kyluik v. Cardiac Wellness Institute of Calgary Inc. [2005] Alta 

FACTS: P working as a dietician since 1997.  Began maternity leave June 2003. Shortly after 
starting on mat leave, her position was eliminated due to cost cutting measure and ER started 
notice period.  
 
ISSUE: Should P‟s notice period have started during her mat leave or upon her return.  
 
DECISION: P awarded 8 months notice, starting after her mat leave ended.  ER had a statutory 
obligation to hold EE‟s position while EE on mat leave.   
 

Induction to Leave 

 

Crisall v. Western Pontiac Buick GMC (1999) [2003] Alta QB 

FACTS: EE employed for 5 months (June – December 1999) as a finance manager though he 
had no management responsibilities.  EE claimed she had been induced to leave secure 
employment.   
 
ISSUES:  
1. Should the Court take into consideration whether or not an EE had been induced to leave 
secure employment?  
 
2. Is there a rule of thumb for determining reasonable notice? EE argued that there was a 
minimum of 3 months and a rule of thumb that EE‟s should be awarded 1 mth/year of 
employment.  Cronk v. Canadian General Insurance Co (1995) 25 OR (3d) 505 (CA).  
 
DECISION:  Employee was given 3 months pay in lieu, as determined at the time of her 
termination not taking into account what had happened at the company after she was fired.  
 
1. Yes, when something more than ordinary inducement exists, it will extend the notice period if 
the EE was convinced to leave secure employment.  This factor is given less weight the longer 
an EE is employed and is not really considered after 2 years of employment.   
 
2. There are no rules of thumb for determining reasonable notice.   
 

Duty to Accommodate + Punitive Damages 

 

Keays v. Honda Canada Inc. [2005] ON SC 

NOTE: Merged the duty to accommodate with wrongful dismissal law.   
 
FACTS: EE starts work with Honda in 1986 as an IT guy.  EE suffers from chronic fatigue 
syndrome (diagnosed 1997). He‟s a good EE but doesn‟t have a great attendant record.  From 
1996-1998 he‟s off an on disability.  He comes back to work in 1998 because disability benefits 
are cancelled by insurers who don‟t think that he is permanently disabled.   
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Honda says they will authorize his absences if EE can get a doctors note confirming the 
leave is medically related and giving Honda an idea of how long he‟ll be gone.  EE misses a lot 
of work and can‟t always get a doctor‟s note.   

Honda thinks he‟s faking his illness and send him to see a company physician.  EE‟s 
doctor says EE needs lots of rest.  Honda‟s doctor says he needs to work lots including physical 
work on the assembly line.  

 EE gets a lawyer who tries to negotiate with Honda but Honda refuses to negotiate with 
him. 

Honda requests that EE comes back for a further assessment and untruthfully suggest 
that Honda‟s doctors don‟t believe EE.  EE wants to know what the meeting is about but Honda 
won‟t tell him so EE does not show up and Honda fires EE for insubordination.  
 
ISSUE: Did Honda have cause to fire EE? 
 
TJ DECISION: 15 months + 9 months Wallace damages + $500,000 in punitive damages.  
Punitive damages awarded to wake up a wealthy and powerful corporation to their responsibility 
to accommodate long term EEs.  
 
CA DECISION: Reduced the punitive damages to $100,000.  
 
REASONS: Court felt that Honda was inflexible and they fired EE so that they wouldn‟t have to 
accommodate him.  The doctor-note system was inflexible and Honda‟s approach was very 
confrontational.  
 
COMMENTARY: One of Honda‟s mistakes, ER assumed that when the insurer cut off EE‟s 
disability benefits that EE was no longer sick but the test for insurance purpose re disability is 
very different from determining whether or not an EE has a disability that needs to be 
accommodated.   Honda argued that they had been accommodating the EE since 1996 or at 
least 1998 and if they are going to have to pay Wallace and punitive damages anyways they 
might as well fire disabled people right off the bat.   
 
It used to be that when a EE was not working, the contract was frustrated.  Now HR seems to 
have changed the legal situation so that an ER must keep a disabled person‟s position for a 
disabled EE while they are on leave.  
 

Disability Benefits 

 

Sylvester v. British Columbia [1997] SCC 

 
FACTS: EE a government worker terminated while receiving disability benefits, sues for 
wrongful dismissal.   
 
ISSUE: Should an EE get BOTH disability benefits AND salary? 
 
CA: Granted EE 20 month salary AND long term disability benefits for 20 months.  
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SCC: ER could deduct disability benefits from pay in lieu of notice and give EE the difference.   
 
REASONS: Disability benefits are part of the employment contract funded by the ER and are 
intended to be a substitute for regular salary not a windfall.  The goal is to treat disabled people 
the same as others.   
 
COMMENTARY: Since this decision, courts have tried really hard to give EE”s both their 
disability insurance AND their pay in lieu of salary.  They will often differentiate cases: 

- where an EE pays all or part of their disability insurance.  
- Based on the wording of the insurance contract.  Lump sum payments (ie $4k/mth) are 

not related to pay in lieu but payments based on a percentage of pre-termination income 
are related.   

 

Gerber v. Telus Corp [2004] Alta CA.  

FACTS: Gerber is totally disabled.  Telus takes action to have her payments terminated.  
 
ISSUE: Can aggravated damages be awarded when an ER terminates an EE‟s contract of 
employment?  
 
DECISION: Yes, disability insurance is a separate, contract for peace of mind.  If ER screws 
around with benefits and thereby makes your  disability worse, you can get extra damages.  EE 
was awarded $200,000 in aggravated damages.  
 
COMMENTARY: This often arises in the case of depressed employees.  
 

Tort Claims in Wrongful Dismissal Suits 

Harassment was historically dealt with in HR tribunals but Sulz opens up the possibility of 
bringing a tort action against a harassing employer.  
 

Sulz v. Canada (2006) BC SC 

FACTS: A female RCMP office is essentially run out of her job by a sexitst/insensitive sergeant.  
EE becomes clinically depressed.   EE sues for intentional infliction of mental suffering.   
 
ISSUE: Was the sergeant guilty of intentional infliction of mental suffering or negligent infliction 
of mental suffering? 
 
DECISION:  EE awarded $125K in pain & suffering, $225 in lost wages and $625 in future wage 
loss.   
Not successful with intentional infliction of mental suffering.  Requires that EE makes out that 
ER engages in outrageous or flagrant and extreme conduct that was calculated to produce and 
effect of the kind that was produced and that cause the plaintiff to suffer a visible and provable 
illness. EE unable to show sergeant was DELIBERATLY trying to harass her. 
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Successful with negligent infliction of mental suffering.  EE must show that ER owed the EE a 
duty of care, that the ER breached that duty of care and that damages or injury resulted from 
that breach.  RCMP‟s harassment policies = proof of duty owed and standard of care.  NO 
question re foreseability, RCMP officers should be aware of their policies.  
  
COMMENTARY:  
The court was not responsive to the RCMP‟s arguments that EE had 3 small children, a 
husband who was away a lot and a history of mental illness in  her family.  The court applied the 
thin skull rule- take your victim as you find them.  
 

Benefits + Pension 

EE is entitled to: 
- what ER would have contributed to EE‟s benefits 
- pension, what the ER would have contributed during the notice period OR get an actuary 

to determine the difference between the value at retirement based on contributions at 
time of breach vs. vale at retirement at the end of the notice period and how much 
money is requires to make up that difference NOW (actuary‟s are very expensive, 
sometimes Cts prefer just giving ER contritubutions) 

 

O. Mitigation 

Duty to mitigate- you must take reasonable steps to find similar, alternate employment.  If you 
fail to do so, the ER will argue that your notice period should be shortened based on how low it 
should have taken you to find similar alternate employment.   
 
Usually courts recognize that an EE needs about two months to land on their feet before they 
are expected to mitigate.  
 
The onus of showing a failure to mitigate falls on the ER and if EE can show a reasonable effort 
the court will likely find EE has filled his duty.  ER must show: 

i) EE did not take any steps 
ii) Other similar jobs out there (not ALWAYS required by a court).  

 
IF an EE takes employment which IS NOT similar, it will still be deducted from damages.   
 

Christianson v. North Hill News Inc. [1993] Alta CA 

RATIO: 
1. All EE needs to do is make what at the time is an objectively reasonable decision, he or 

she need not make the best possible decision. Will not be judged in hindsight. Courts will 
not expect one faced with a breach of contract to take steps which are risky or 
unsavoury.   

2. EE not expected to take a significant demotion or go back to work for the ER that fired 
him/her.  

3. Any expenses an EE undertakes in mitigating during the notice period can be claimed 
against the ER as damages. Costs include postage, telephone calls, shoe leather, 
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purchase of newspapers, revising a resume and retraining.  Not the case if EE given 
working notice.   

4. When an EE wrongfully dismissed, he is awarded the cost of long term disability and life 
insurance premiums.   

 
NOTE: If an EE is given the choice at the end of employment to continue long term disability 
insurance and 

- he takes it, he is warranted to get the ERs contribution for the notice period.  
- He doesn‟t take it and is hurt during the notice period, does ne have a claim against the 

ER for disability benefits? 
o Christenson No.  He should have mitigated by getting a new policy.  
o Prince v. Eatons: Probably yes.  

 

Holmes v. PCL Construction Management [1994] Alta CA 

ISSUE: Is income earned after termination by a company owned by EE properly deducted from 
his pay in lieu damages? 
 
DECISION: Yes, the income less reasonable expenses incurred to earn the income should be 
deducted. 
 

Shmyr v. Lakeland Regional Health Authority [1996] Alta QB 

FACTS: EE a nurse for 27 years, 53 years old.  Advised her position is eliminated, was offered 
a promotion to a new position that paid 1/3rd less.  EE thought position paid too little and 
required too much work for the amount of hours she would be credited each week.  Health 
Authority agreed to drop a bunch of the positions duties but EE still decided against taking the 
position.  It took her a while to find a job & the new one only paid her 75% of her pay.   
 
DECISION: Court held that EE should have taken the job with the health authority and 
calculated her damages based on the money she would have made at the Health Authority job.   
 
COMMENTARY: This position has been subsequently rejected by at least three trial judges.  
Once an ER has broken an employment contract, they cannot claim that by failing to work for 
them, EE has failed to mitigate.  
 
Turner v. Uniglobe Custom Travel suggest that rather than terminate and offer an EE another 
job, the ER should give EE working notice.  
 

Paquin v. Gainers Inc. [1991] Alta CA 

FACTS: EE had a written employment contract including a clause of when agreement could be 
terminated early (when there was cause) and that otherwise ER was responsible for paying out 
the balance of the contract.  The contract was for a 3 year fixed term, terminated before 1 year 
had elapsed without cause.  
 
ISSUE: Was Paquin entitled to the balance of the contract or did he have to mitigate.  
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DECISION: Paquin was entitled to the balance of the contract with not duty to mitigate.  The 
contract contained provisions about how it could be terminated early and there were not 
complied with.   
 

P. Confidential Information/Non-Competition/Injunctions 

ER concerns over EE not giving sufficient notice arise when EE takes confidential information.  
 
Non competition agreement- when an EE signs an agreement with the ER not to compete and 
to protect ER‟s confidential business information.  
 
Injunction- An equitable remedy that can prohibit someone from doing something (prohibitive) 
or force them to do something (mandatory).  ER‟s will try to get interlocutory injunctions prior 
to trial.  In employment law, injunctions are used to: 

o prohibit an ex-EE from using confidential information 
o prohibit an ex-EE from soliciting clients 
o prohibit an ex-EE from competing with ER.  

- Injunctions can be pursued once the lawsuit has been commenced.  
- There is an ethical and legal duty on counsel to disclose all material facts when pursuing 

an injunction (ESPECIALLY if pursuing it ex parte).  
 
Confidential Information means the actual information not just the form (ie document or CD).   

- normal EE‟s have a duty to of confidentiality 
- fiduciary EE‟s have an additional duty- not to solicit ER‟s clients for a reasonable 

amount of time after the relationship ends.  
Information is confidential if “any reasonable man standing in the shoes of the recipient of the 
information would have realized that upon reasonable grounds the information was being given 
to him in confidence… (especially so) where information of commercial or industrial value is 
given on a business like basis and with some avowed common object in mind, such as a joint 
venture or the manufacture of articles by one party for the other)” – from Coco v. A.N. Clark 
(Eng.)  quoted in Tree Saver 
 
Heads of damages an ER can sue under include: 

- Breach of the duty of confidentiality.  
- Unfair competition (misusing confidential information) 
- Breach of fiduciary duty 
- Inducing breach of contract (3rd party liability) 

 

Tree Savers International Ltd. v. Savoy [1992] Alta CA 

FACTS: Savoy (S) and Daringer (D) were key EE‟s for Tree Savers (T).  T developed 
technology for oil wells.  Had a large percentage of the market in this area (only one other 
competitior).  S was the salesman.  S&D with the held of Ducharme (ME) gave T 2 weeks notice 
and then began to compete with the company.  S&D took T‟s telephone index of business 
contacts and other records which they destroyed prior to trial.  
 
ISSUE:  



30/45 

What the information confidential? 
Information was confidential. A reasonable person on reasonable grounds would have known 
the information was confidential.   
 
Did they breach a fiduciary duty? 
S&D breached a fiduciary duty. It amounted to a breach of fiduciary duty because they took 
confidential information that had been compiled by the EE‟s for T‟s business and was held by 
them on behalf of T.  S may have only been a salesman, but the title was not determinative.  
The company was small and he represented the ENTIRE sales department.  
 
Is ME guilty? 
ME was liable for losses because he induced D & S to give inadequate notice. Liable for 
inducing breach of contract.  
 
DAMAGES: T was given damages: 

o to cover the cost of replacing EEs.   
o If T could have shown that their failure to give reasonable notice lead to loss of 

business, it could also have claimed for this.   
o Loss of profit up to the time of the trial 
o Future loss of profit 

 

Anderson, Smyth & Kelly Custom Brokers Ltd. v. World Wide Custom Brokers Ltd. (1996) 
Alta CA 

FACTS: Kelly (K) worked at ASK.  He began in 1980.  In 1985 he became a director, officer, 
shareholder and the head of the Edmonton office.  Terminated employment in 1989 and went to 
work for competitors WW.  He solicited old clients.  21 transfer to new ER and 4 transferred but 
would have whether or not they were solicited.  
 There was no contractual provision prohibiting soliciting.  K did not take a client list, he 
knew who all the clients were because of personal dealings with them while at ASK. 
 
PROCEDURE: ASKS sues K for breach of fiduciary duty and WW for having knowingly 
participated and benefited.  
 
TJ: No client list taken, no wrongdoing. 
 
CA: K was a fiduciary of ASK through the operation of the Business Corporation Act (para 13-
14) BUT his role as the key EE at Edmonton office also sufficient to give rise to fiduciary 
obligations.  
 
It‟s the SUBTANCE of the position not the TITLE which determines a fiduciary employee.  
Look for three common characteristics (from Frame v. Smith- SCC) 

1. The fiduciary has scope for the exercise of some discretion or power.  
2. The fiduciary can unilaterally exercise that power or discretion so as to affect the 

beneficiary‟s legal or practical interests. 
3. The beneficiary is peculiarly vulnerable to or at the mercy of the fiduciary holding the 

discretion or power.  
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K was the manager of the Edmonton firm.  He was 1/3rd of the EEs in Edmonton, with the other 
two being clerical staff.  He was responsible for the day to day business.  He could delegate his 
authority to affect ER‟s business and legal interests.  He WAS a fiduciary. 
 
K owed a fiduciary duty to ASK not to solicit former clients notw/standing the absence of an 
express contractual provision.  

o This duty does NOT mean that fiduciary can‟t compete.  
o The Ct determined this duty would last for 1 year so that ASK could minimize its 

vulnerability to solicitation.  The period was long because of K‟s longstanding and 
personal relationship with clients.  

 
Duty of departing fiduciary subsists for so long after his termination as is reasonable in the 
circumstances to enable the former employer to himself contact his clients and attempt to retain 
their loyalty. Length will be affected by nature of departing EE‟s position.  Higher level of trust & 
confidence reposed in EE & corresponding vulnerability of ER= longer period.  Following period, 
EE in same position as anyone else and can contact clients.  
 
WW also held liable because they not only knew of but encourage solicitation.  
 
DAMAGES: Loss of profit.  
 

Jones v. Klassen (2006) ABQB 

FACTS: K begins employment with EJ in 1996.  Signed an employment agreement to be trained 
as an investment broker.  Begins developing a client base in St. Albert, quite substantial.   

Fall 2000, K decides he dislikes EJ, is approached by Certified Partners (CP).  K 
photocopies 1000‟s of pages of client documents.  On same day, faxes in his resignation & 
mails a letter to all his clients letting them know he is changing ERs.  Over the next 3 months, 
1/3rd of his client base transferred over.  EJ‟s lawyer sent K a letter reminding him of his duty of 
confidential information and 6 month prohibition on solicitation.   
 
K:  argues that he had a duty of care to his clients and his letter did not = solicitation.  He had 
returned the physical documents he had taken.  He was not a fiduciary because he had no 
discretion or power.  
 
CT: K is a fiduciary.  He was the face of EJ.  Day to day decisions re: clients, advised them on 
purchases.  St. Albert office‟s success entirely dependent on him.  

o Returning originals of no significance, information NOT documents are important.  
o Letter could have been phrased more neutrally, could have advertised his new position, 

could have had EJ vet his letter.  
o K could use skils developed at an ex-ER but NOT information.  

 
K liable for unfairly competing with EJ.  He had already began soliciting using confidential 
information before EJ knew he was competing.  
 
DAMAGES: 

- loss of profit w/ various deductions 
o Any change of manger would = 10% attrition 
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o 10% of clients were K‟s family & friends, would have followed him anywhere 
- Punitive damages because K‟s conduct demonstrate a marked departure from ordinary 

standard of decent behaviour.  (It was wrong to return lists but to keep copies & use 
them).  

 

Restrictive Covenants 

A restrictive covenant is something an EE signs which can: 
- expressly prohibit the EE from using confidential information. Not hard for ER to enforce.   
- expressly prohibit the EE from soliciting clients. Not hard for ER to enforce provided they 

can show relationship between EE & client.  
- expressly prohibit the EE from competing. Hardest for ER to enforce. 

 
Courts do NOT look kindly on restraints on trade and often void such contracts for public policy 
reasons.  The onus is on the ER to prove on a BOP that the restrictive convenant is reasonable, 
both b/w the ER & EE and on a broader public scale.  
 
If you are an ER and you are prohibited from soliciting clients, you should keep detailed notes of 
clients who contact you so you can show you did not contact the clients.  
 
What does an ER do if an EE is breaching a restrictive covenant? 

- Sue, AND 
- Apply for an injunction.  Three part test from American Cyanamide: 

o Serious (not frivolous) issue to be tried or a strong prima facie case 
 Enforceability of RC 

 Does ER have proprietary interest entitled to protection? 

 Are temporal and special features of RC too broad? 

 Would  a non-solicitation clause suffice? Non-competition RC will 
only be upheld in exceptional cases where it is necessary to 
protect ER from former EE appropriating customers b/c of close 
relationship with them.   

o Applicant will suffer irreparable harm if application not granted.  (incl things 
money cannot compensate such as market share, loss of goodwill).  

 If ER can show a clear breach of a clear restrictive covenant, the court 
will presume irreparable harm.   

o Balance of (in)convenience favours granting the injunction 
Injunctions are an equitable remedy. Courts have a lot of discretion.  The “smell test” figures 
prominently.  
 
An applicant ER must show a strong prima-facie case when an interim injunction is granted in 
an employment situation.  Increased onus because injunction can prevent EE from working.  
 
Procedure for getting an injunction: 

- Apply with a motion, can provide notice of motion OR go in exparte.  There is a high 
onus of disclosure when getting an injunction ex parte, if you left something out, that can 
be grounds for the other party having the injunction overturned and may result in a 
complaint to the LSA.  

- need an affidavit from your client 
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- must be sought in the statement of claim 
- must present evidence of harm (what is it?) & balance of convenience 
- may need to provide an undertaking of damages- if we have an injunction granted and 

the court eventually decides the other side was right, we will pay whatever damages 
they incurred because of the injunction.  

 
Examples of restrictive covenants: 

1) The EE shall not be employed as a lawyer anywhere in Canada or the USA for 5 years 
following the termination of her employment for any reason.  

2) EE agrees not to be employed as a lawyer practicing in the area of patent law in 
Edmonton or within 60 km of Edmonton‟s boundaries for 12 months after the resignation 
of her employment.  

 

Elsey v. JG Collins Insurance Agencies Ltd (1978) SCC 

FACTS: E in insurance.  In 1956 his co was bought by JG..  E signs a management agreement 
including a restrictive covenant saying after employment relationship ends, E cannot act as an 
insurance agent w/I a specified geographic area.  For 17 years, E eals with all the customers 
and gets to know them all on a personal basis.   

1973, E leaves JG and takes 2 salesman & 1 clerk to start his own company. Over 200 
customers follow E and transfer their business.  E never solicited the customers.  

 
PROCEDURE: JG sues E on basis of breaching the restrictive covenant.   
 
DECISION: RC upheld 
 
REASONS: 
Test for determining whether or not a RC is enforceable: 

3) Does ER have proprietary interest entitled to protection? 
4) Are temporal and special features of RC too broad? 
5) RC only restricts soliciting.  Non-competition RC will only be upheld in exceptional cases 

where it is necessary to protect ER from former EE appropriating customers b/c of close 
relationship with them.  (Here E‟s argument that client‟s came over voluntarily worked 
against him) 

Even if ER makes out these three aspects, EE can still argue that RC is against public policy. 
 
Public policy reasons looked at included  

- whether or not there were a shortage of insurance agents -they‟re was not a shortage.   
- whether there was a power imbalance between EE & ER at time RC negotiated -there 

was not, E sold his company and was in a position of power.  There would be little 
incentive to buy businesses w/o a restrictive covenant preventing competition.  

 

Avva Light Corp. v. Komonoski (1997) Alta QB 

FACTS: K leaves corporation.  Had been president, director, ended up as sales agent.  K took 
records from corp and started up a competing business.   
 



34/45 

ISSUE: Was the RC for non competition enforceable?  Should the ex parte injunction be 
upheld?  
 
DECISION: RC enforceable, injunction upheld.  
 
REASONS: 
 
Injunction test: 

- serious issue.  Look at reasonableness/enforceability of RC 
o scope of anywhere in Canada or USA not considered unreasonable 
o severability clause was included saying that a Ct of competent jurisdiction could 

limit the geographic scope of the RC so as to make it reasonable. It was upheld.  
- irreparable harm- there was a clear breach of a clear provision so there was no need to 

prove irreparable harm.  
- Balance of inconvenience- corp will suffer reputation, goodwill, customer base & 

revenue.  K will suffer loss of profit from doing what he said he would not do.  
 

Dreco Energy Service Ltd. v. Wenzel (2004) Alta CA 

FACTS: W a talented inventor, build up oil tool business.  D ltd. purchased W‟s business for lots 
of money.  Sale contract had a strong RC non-competition clause. D ltd. decides to employ W 
as an inventor.  Later W quits, does not give notice, hires D ltd.‟s EEs and opens a competing 
shop.  
 
RC has cascading provisions: 

- can‟t work for 5years for any oil & gas company in Canada 
- if not enforceable, can‟t work for 3 years for any oil & gas service industry in Alberta 
- if not enforceable, can‟t work for 1 years in any downhill oil & gas company in Northern 

Alberta 
 
PROCEDURE: D ltd sues & brings an application for an injunction.  
 
TJ: No serious issue to be tried because RC overbroad.  
 
CA: Cascading provisions nullify the overbreadth complaint.  
 
W argued that the test for injunctions in employment contexts should be: 
1) Strong prima facie case.  Restrictive covenants presumed to be void. 

→ Ct found that these would NOT apply in a sales context.   
2) Irreparable harm.  

→ RC included a provision that its breach would amount to irreparable harm.  Where all 
parties have agreed to this it is SOME evidence of irreparable harm.  

3) Balance of inconvenience.  
 

Globex Foreign Exchange Corporation v. Kelcher (2005) Alta CA 

FACTS: Globex is a foreign exchange brokerage firm with office in Toronto, Montreal, 
Edmonton, Ottawa, Winnipeg, Calgary, Kelowna & Vancouver.  Three EE‟s signed a non-
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competition agreement that would last for 18mths in any city Globex did business in. EE‟s only 
worked in Kelowna & Calgary. All three EE‟s were terminated.  
 
PROCEDURE: One EE successfully argued wrongful dismissal so he did not need to comply 
with the RC because ER had repudiated it.  Other 2 were subject to an interlocutory injunction, 
they appealed it.  
 
QB: Adopted the blue pencil rule- Ct can “write down” illegal contractual provision to make 
them legal.  Derived from SCC decision on illegal interest rates.  Problem with this approach is 
that ERs can write as broad a RC as they want knowing it will not be totally struck down, just 
limited.  
 
CA: RC is too broad and therefore unenforceable. No “writing down.”  
 
REASONS: Globex had proprietary interests in TO, Ottawa & Montreal but had no reason to 
prevent EE‟s from doing business w/ those clients b/c they had no personal connection w/ 
people in TO, Ottawa, Montreal.   
 
Clue pencil rule not applied in employment situation because of the power imbalance b/w the 
ER & EE.  

- express cascading provisions likely still okay 
- severability clause like not okay 

 

Q. Settlement 

Look at Bardel factors & mitigation and come up with a likely number for settlement.  
 
If working for ER, get a release. (sample on page 477) 

- release of liability, no admission of liability 
- indemnity for taxes (if ER took off too little Income Tax, CPP of EI, EE must pay it) 
- express recognition of ESC benefits 
- express recognition of other benefits & insurance claims (if working for EE, don‟t release 

ER‟s insurer if EE has an impending disability claim).  
- Non disclosure agm‟t re settlement terms (not particularly useful) 
- Confidentiality clause 
- Acknowledge no further claims 
- Understanding that EE had an opportunity to seek legal advice, knew what they were 

signing.  
- Complete agreement- everything is on the table & dealt with.   

 
How to determine the settlement amount: 
 
ER‟s calculation: 
Original amount of the claim  – litigation risk (even 10% in slam dunk case) 
     - cost of trial for EE 
     Settlement amount 
 
** ER‟s generall go no lower than 50% risk 
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** ER‟s & EE‟s will argue over how much risk they are vulnerable to & what the costs of trial are 
likely going to be.  
 
EE‟s calculation 
Original amount of the claim - litigation risk to EE 
     + costs of trial for ER 
     ER‟s potential exposure 
 
** Settlement claim should be slightly below ER potential exposure 
** Claim amount drops precipitously if EE gets a new job.  
 

Farmer v. Foxridge Homes Ltd (1992) Alta QB 

FACTS: 56 year old O employed 4½ years. On termination, EE told to say what he is owed in 
severance. EE looked at ESC & requested that.  No release signed. EE sues for wrongful 
dismissal.  ER argues accord & satisfaction.  
 
CT: EE under stress, no ability to determine severance amounts. EE should have had legal 
advice & should  has shown he knew his right to common law severance but was accepting the 
smaller ESC minimum instead. EE awarded 12 mths.  
 

Blackmore v. Cablenet (1994) Alta QB.  

FACTS: EE works for 3 years.  ER terminates EE, offer 5 ¼ weeks notice.  Getss EE to sign a 
letter saying money was in satisfaction of all claims.  EE told he would only get the $$ if he 
signed the letter.  
 
CT: Give EE 4 months.  ER had “extorted” the release so court exercises equitable jurisdiction & 
sets aside the release as unconscionable.  Important fact: ER even refused to pay statutory 
minimums before EE signed the letter.  
 

R. Employment Standards Code 

Machtinger v. HOJ Industries  

FACTS: 2 EEs both had contract of employment with ER. M‟s said he could be terminated with 
no notice.  L‟s said he could be terminated with 2 weeks notice.  Both M & L were terminated.  
At time of termination ESC said M & L were entitled to 4 weeks notice of termination.  
 
ESC says that any attempt to contract out of ESC makes a contract null & void.  
 
CA: Intention of EE & ER to give minimal notice, so CA gave the EE‟s 4 weeks, altering the 
contract to read thus.  
 
SCC: Either you meet the ESC minimums at the outset or the provision is null & void.  If the 
provision is null & void then presumption is that employment was terminated with reasonable 
notice at common law.  
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DECISION: M got 7 months & L got 7 ½ months.   
 
RATIO: It is possible to contract out of common law notice but you need 

1- an express agreement 
2- which complies with ESC minimums.   

 

Re Berry Creek School Division (1991) Alta Prov. Ct 

RATIO: People in a managerial capacity are not entitled to overtime.  
 

Smith v. Hostess Frito-Lay (1994) Alta CA 

FACTS: EE resigns February 11, 198.  Was going to be effective September 11, 1982.  ER 
accepted resignation starting February 11, paid ER 8 weeks notice.  EE sued for wrongful 
dismissal and won.   
 
CT: ER had two choices (i) allow EE to work until Sept 1982  OR (ii) fire EE, pay ESC min + 
common law reasonable notice.  
 

EC & M Electric Ltd. v. Alberta (Employment Standards Officer) (1994) Alta Prov Ct.  

RATIO: Mitigation does not apply to ESC minimums.  
 

Wong v. Shell Canada 

FACTS: EE brought complaint for ESC minimum. Officer who investigated felt that ER had just 
cause, refused EE the pay.  EE sued for wrongful dismissal. Issue estoppel applies, just cause 
had already been decided.  
 
3 elements of issue estoppel: 

1) Same question as decided in earlier proceeding 
2) Earlier decision final & judicial 
3) Parties to earlier decision must be the same.  

The decision of the ESC was final & binding.  
 
RATIO: If just cause is an issue, do NOT make an ESC complaint, may preclude a wrongful 
dismissal action.  
 

Danyluk  v. Ainsworth Technologies Inc.  [2001] SCC 

FACTS: EE is owed outstanding commissions ~$300K. Makes a complaint to ESC.  ER fires 
her.  ESC officer awards her two weeks notice.  Brings a wrongful dismissal suit.  ER contends 
that issue estoppel prevents the suit from proceeding. 
 
SCC- ESC officer did not adequately decide on the matter of outstanding commission.  EE not 
estopped.  
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Things to look at in determining if issue estoppel should be applied: 
- wording and purpose of statute 
- availability of an appeal 
- procedural safeguards available to parties in administrative proceedings 
- expertise of administrative decision maker 
- circumstances giving rise to the prior administrative proceeding 
- potential for injustice.    

 

Re Rizzo & Rizzo Shoes Ltd. (1998) SCC 

RATIO: EEs whose employment is terminated on ER‟s bankrupty have a claim as unsecured 
creditors for ESC minimum.  
 
Remember from Noble v. Principle that EE‟s can be unsecured creditors for the common law 
portion of reasonable notice too.  
 

Gordon v. CAM Distributors Ltd. (2002) Alta QB.  

RATIO: It used to be that an EE bringing a complaint for ESC (vacation pay, overtime, notice) 
had to bring a complaint to ESC officer.  In 1997 the ESC was amended to include s.83 which 
gives the officer the discretion no to investigate the case if the matter is being pursued 
elsewhere.  This was interpreted as the court as meaning that EE‟s could sue for their rights 
under the ESC including overtime.   
 

Vrana v. Procor Ltd. (2004) Alta CA 

NOTE: Possibly not the law anymore, Turner v. Uniglobe suggest that TJ was wrong.  
 
FACTS: EE works for 16 years.  Receives a letter saying he is temporarily laid off.  Never called 
back.  ER shuts down plant.  1 ½ months after layoff, EE sues for dismissal.  
 
ARGUMENTS: 
ER: Section 62-64 allow us to temporarily law off EE‟s for 60 days 
EE: Section 3 preserves my right to civil remedies, regardless of what the code says, I still have 
the right to sue.  
 
DECISION: 
TJ: By suing w/I the 60 days, the EE repudiated the employment contract and ER owed EE no 
notice.  
CA: ProCorp should have provided EE with explanations of s62-64 of ESC & their obligations, 
they did not so EE wins.  
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Turner v. Uniglobe (2005) Alta QB 

RATIO: s.62-64 of the code does not prevent an eEE from suing for wrongful dismissal when 
laid off.  
 

Kennet v. Superior Millwork Ltd. (2005) Alta CA 

FACTS: EE on sick leave. All ER‟s assets seized by creditor.  Carries on business under a new 
name & does not rehire EE.  EE sues based on bridging provision in s.5 ER owes EE common 
law reasonable notice.  
 
DECISION: New ER does not owe EE common law reasonable notice.   
 
REASONS: Sale of business terminates EE‟s employment.  EE only has a wrongful dismissal 
claim against the old (bankrupt) business (not worth anything).  
 
RATIO: Cannot use s.5 to bridge for common law purposes.  
 

S. Human Rights Legislation 

The Alberta Human Rights, Citizenship & Multiculturalism Act has been constitutionally 
confirmed by ABCA as “quasi constitutional.” 

- it covers tenancy, access to public places, publications, employment & more.  
 
s.7 No ER shall refuse to employ or continue to employ or discriminate against any person in 
respect of employment in relation to: 
race, religious beliefs, colour, gender, physical or mental disability, age, ancestry, place of 
origin, marital statue, source of income, family status.  

→Vriend- sexual orientation is read in as a grounds.  
UNLESS it‟s a bona fide occupational requirement. [s.7(3)] 
 
Human Rights and Discrimination Issues: 

1. Is there a Need to Accommodate? 
2. Will the Employer Accommodate? 

a. If Yes- the Employer‟s accommodation needs to be reasonable not perfect and 
the employee is expected to act reasonably too.  

b. If No 
i. Prima Facie Case of Discrimination (onus on employee, BOP).  Grounds 

set out in Human Rights Code- gender, physicial & mental disability- 
doesn‟t have to be the predominant reason so long as it factors into the 
thinking.  

ii. Bona Fide Occupational Requirement (onus on employer) 
1. Standard Rationally Connected to the Job 
2. Standard adopted honestly & in good faith 
3. Standard is reasonably necessary, employee cannot be 

accommodated without imposing undue hardship on the 
employer.  

 
In determining whether hardship is undue look to (Meorin): 
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- Financial costs 
- Interference w/ other EE‟s rights 
- Interchageability of the workforce & facilities 
- Impact on safety 
 
AND ask questions such as (Meorin): 
- Has ER looked at individual testing? 
- Were alternative standards investigated? Why weren‟t they implemented? 
- Must all EE‟s meet one standard? 
- Way to do job that is less discriminatory? 
- Is standard properly designed to test qualification w/o putting undue burden on those to 

whom standard applies.  
- Have other parties (EE, UN) done all they can to assist in search for possible 

accommodation techniques? 
 
Until 1999 the courts distinguished between direct discrimination & adverse effect 
discrimination.  This distinction was disposed with in Meorin. 
 

Meorin [1999] SCC 

FACTS: P a woman, employed as a forest fire fighter w/ BC government as part of a 3 person 
rapid response containment crew.  Worked for 3 years, her supervisor felt her work was 
satisfactory.  1991 Gov‟t puts together fitness tests, only physically fit EE‟s should be put on 
front (recommendation by coroner, test based on UVic research).  Test has four parts.  Woman 
passes three but fails aerobic test twice & is laid off.  
 
In developing the aerobic test, the UVic researchers measured 31 male forest fire fighters & 15 
women university volunteers.  The test was the average of this ground.  Most women could not 
meet the standard (2.5km in 11minutes), whereas 60-65% of men could meet it initially.  
 
PROCEDURE: UN grieves lay-off, complain that government standards discriminate against 
women. 
 
DECISION: Arbitrator & SCC found that standard discriminates against women in practice.  
Government was unable to show that standard a BFOR.  
 
REASONS: Government passed first two steps of the BFOR test- rationally connection b/w 
fitness & firefighting, adopted in good faith, BUT could not meet the third step- no undue 
hardship. 

→ 11 minute standard the average of test subjects, was too arbritratry.  Gov‟t was 
unable to demonstrate that the woman‟s time of 11:49 would preclude her from working 
as a firefighter 
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United Nurses of Alberta v. Calgary Health Authority 

FACTS: A nurse applies for a temporary job (9 months) from September 2000-June 2001.  In 
February 2001, she was due to have a baby.  ER decided to give the job to a different nurse 
(also pregnant) who would be able to work the entire term.   
 
PROCEDURE: Arbitrator found that availability was the core component of the job because it is 
only a nine month position. Arbitrator found that WHY the employee was not available is not at 
issue but rather the mere fact that she wouldn‟t be available. (Pg 546) Human Rights Tribunal 
Agrees. Para 21- Availability requirement was rationally connected to the job, devised in good 
faith and reasonably necessary.  Availability was a BFOR requirement. Goes for judicial review.  
 
DECISION: ER had acted discriminatorily.  
 
REASONS: No different from when a religious person is not available to work Sundays.  Para 
49-50 Mistake to focus on availability, must look at the reason why the employee is not 
available.  ER did not lead evidence to show that hiring someone else for the second half of the 
job would amount to undue hardship and therefore unable to make out that the availability was 
BFOR.  Onus was on the employer, court cannot assume.  
 

Perceived Disability 

Vantage Contracting Inc. v. Marcil 

NOTE: Confirms that wage loss component of damages for a HR breach  not the same as for a 
wrongful dismissal.  
 
FACTS: Marcil working for Vantage in 1997, he was 68 years old.  He was listed as a “key 
person” in a contract that Vantage had just signed on for with Imperial Oil. Contract was for five 
years and the key people in the contract could not be fired without Imperial Oil‟s consent.  Marcil 
hurt in October 1999, hospitalized and off work until February 2000. Marcil was healthy and not 
disabled when he returned to work.  Vantage terminated his employment days after he returned 
to work.  Imperial Oil terminated it contract with Vantage October 2000.  
 
PROCEDURE: Marcil brings an HR complaint saying he was discriminated against based on 
age and perceived disability.  
 
DECISION: Marcil had been discriminated against.  Vantage wanted to employ younger people 
(cheaper) = discrimination on the basis of age.  Vantage perceived Marcil as disabled and 
discriminated based on that.  Marcil awarded damages as though he had been paid up and until 
Imperial Oil terminated the contract.  
 
Para 31-33- Perceived disability are protected by the HR legislation.  Policy reason is to protect 
against what people perceive certain illnesses as preventing an ill person from doing or not 
doing.  
  
Para 41- Damages, if you are fired or terminated for HR breaches not the same as for wrongful 
dismissal (reasonable notice). You may have to pay a lot more than reasonable notice.     
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 Use to be Reasonable notice + damages for loss to dignity  ($1k - $7.5K), now they extend the 
period of notice.  
 

Family Status 

 

Health Sciences Association of British Columbia v. Campbell River and North Islands 
Transition Society 

FACTS: EE says she is discriminated against on basis of family status (a protected ground in 
both BC and AB).   Society operates a shelter for troubled youth.  EE had worked there since 
1993.  She had four kids & was married.  Her third child, 14 years old, had severe psychiatric 
problems.  The son‟s psychiatrist was of the opinion that he would do best if give more 
supervision including if mom was home when he arrived back at the end of school.  EE worked 
from 8:30am-3pm in the afternoon Mon-Thurs.  2001, ER changes EE‟s shift from 11:30am to 
6pm because of changing time when kids coming into the shelter.  After two weeks of trying out 
new shifts, EE asks for old hours back so she can be home to take care of her son.  ER says 
no.  EE has severe anxiety attack, diagnosed with PTSD, doesn‟t return to work.   
 
PROCEDURE: UN brings grievance.  EE discriminated against on basis of family status.  
Arbitrator finds against EE- family status does not extend to cover child care regimes and other 
family needs, just one‟s status as a parent or child.  Appealed up to BC CA.  
 
DECISION: EE was discriminated against. Sent back to arbitrator to determine whether the 
change in hours was a BFOR. 
 
REASONS: UN argued that including family status in the HR code requires employers to 
balance the obligations of parents at work and at home. Court rejected this.  Family status 
cannot be an open-ended concept.  Cannot be as limited as the arbitrator‟s finding.   
 
TEST: Prima facie case made out where the ER imposes unilaterally a change in the terms of 
employment that results in serious interference with a substantial parental or other family duty.   
 
Because of EE‟s extraordinary situation with her son, the change in hours of work amounted to 
a prima facie case of discrimination.  
 

Drug Testing 

 

Alberta Human Rights and Citizenship Commission v. Kellogg Brown & Root (ABQB 
2006) 

FACTS: EE applies for employment at Syncrude upgrader in Fort McMurray doing safety 
sensitive work.  Has 20 year work history, no incidents.  ER on contract to Syncrude, provide all 
non-Union personnel.  EE offered a 21 month employment contract, has to take a medical and 
drug exam to which his employment is expressly subject.  Starts work for 9 days & then drug 
tests come back positive.  EE flown to Calgary where his employment is terminated.   
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PROCEDURE: EE files a HR complaint on the basis he is being treated discriminatorily based 
on the perception that he has a drug problem (he doesn‟t).  Drug problem = physical disability.  
HR commission finds that EE not covered by legislation because drug use a matter of personal, 
voluntary choice and not a matter of disability.   Appealed to QB.  
 
DECISION: Automatic termination for positive drug testing is discriminatory, should stop 
pursuing such practices.  
 
REASONS: Treats all EEs who test positive as though they have a physical disability, even if 
they don‟t.   
 
Drug testing for marijuana cannot determine the level of impairment.  Active ingredient in 
marijuana can remain for up to 30 days.   
 
ER argues: 
Positive drug test indicates that person used drug somewhat recently (not sure how long) 
Positive drug test indicates that a person has been in contact with a potentially dangerous 
subject 
Positive drug test indicates that a person may have a drug problem.  
Positive drug test indicates that a person is willing to break a law to become intoxicated.   
 
9-10% of people who test positive for marijuana are actual addicts and at an increased risk of 
coming to work high.  
 
Applies Meorin Test: 

- Pre employment drug testing IS rationally connected to requirements of job (safety 
sensitive). 

- Done in an honest and good faith belief.  
- ER did NOT assess whether they can accommodate people like EE without 

experiencing undue hardship.  
o Conditional employment with probationary period 
o Employment conditional upon rehab 
o Inform EEs about tests and what they would pick up. 

 
COMMENTARY:  
Before ER has a duty to accommodate, they must know (either be informed or it‟s reasonably 
obvious) that there is a need to accommodate. Onus usually on EE to bring the matter to ER‟s 
attention and give enough information for EE to figure out how to accommodate 
 
This decision protects someone who doesn‟t have a disability and is breaking the law.  
 

Human Rights Complaint Process 

 
1. EE complains 
2. ER responds 
3. Mediation/conciliation 
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4. Investigation by HR officer, recommendation made to director 
a. If the complaint has merit,  goes to hearing in front of HR tribunal, (complainant 

represented by HR Commission counsel) 
b. If the complaint doesn‟t have merit, dismissed.  Can be appealed to HR 

Commissioner which can either  
i. uphold the dismissal or 

1. end of story UNLESS 
2. complainant can get QB to hear an appeal 

ii.  reinstate the complaint, which can then go to the hearing. (complainant 
must hire his or her own lawyer) 

 

Brewer v. Fraser Milner Casgrain (2006- ABQB) 

FACTS: Brewer a legal assistant at FMC for 13 years.  Developed an asthma like condition 
triggered by scents and perfumes.  Raised her situation with FMC.  FMC asked staff to stop 
wearing scents, gave EE her own bathroom, air cleaners installed, given a disposable mask, 
changed her work hours so she would have less contact with other co-workers.  These steps did 
not fix the problem.  Asthma specialist employed to do an assessment of what else could be 
done.  Specialist made many recommendations incl minimizing traffic, providing barrier between 
her and traffic, minimizing requirement that she leave her desk, better ventilation. FMC never 
addresses report.  2001 office renovations aggravated her symptoms.  Leaves work and never 
returns.  
 
PROCEDURE: Complaint goes to investigation.  Investigator decides that FMC has complied 
with the duty to accommodate.  Complaint is without merit.  Director dismisses the complaint.  
HR Commissioners upholds dismissal.  EE applies to QB for judicial review. 
 
DECISION: Commissioners decision can‟t stand. Complaint reinstated and goes to hearing.  
 
REASONS: Commissioner held that because the EE could not be diagnosed it could not be 
sure that there was a physical disability.  Ct- distinguish between what you call a disease and 
whether or not one exists.  Just because we can‟t name it doesn‟t mean she isn‟t disabled.   
 
Notwithstanding whether or not there was discrimination, did FMC accommodate EE?  ER did 
not respond to recommendations made by doctor and so was barred from saying that they had 
attempted to accommodate the EE. 
 
Para 24- Duty to accommodate: There is no duty of instant or perfect accommodation, just 
reasonable accommodation taking into account the cost, complexity and expense of any 
physical accommodation required.    
 

T. Sexual Harrassment 

Leach v. Canadian Blood Services (2001) Alta QB 

NOTE: You don‟t see a lot of these cases in court, most are dealt with at the HR tribunal under 
discrimination based on gender.  
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FACTS: Leach a 7 year EE of Cnd Blood services, member of the senior management team.  
Was 62 years old at time of his termination in August 1999.  Was terminated for just cause on 
the basis he sexually harassed other employees. Was otherwise a hard worker with good 
reviews, in charge of enforcing the sexual harassment policy.  
 
Two complaints.  

1. One in 1994 by Ms. W. Complained that Leach tried to touch her bum & give her a 
birthday kiss & called her sexy.  Ms W. brought a complaint to Leach‟s supervisors.  
Leach denied that he had done anything.  ER made an investigation and couldn‟t 
determine who was telling the truth. Gave Leach a verbal warning and made him review 
the harassment policy again.  If something like this happened again, Leach knew his 
employment was in jeopardy.  Ms W unhappy, made a police complaint which was 
dropped.  

2. One in 1999 by Monarch who is 35 at the time. Monarch a summer student at Cnd Blood 
Services.  Leach took her out for a going away lunch. Kisses her on the way home. 
Monarch sends Leach an email tearing into him.  Leach does not respond. Monarch 
makes a written complaint to Leach‟s supervisors.  They investigate.  Leach denied that 
he had done anything.  The company fires Leach.  

 
Company had problem in that Leach denied the entire incident.  He was guilty of sexual 
harassment and dishonesty.  Leach was not remorseful, this was the second incident.  
Company had over 60% female staff, many who worked alone after hours.  
 
Sexual harassment- Unwelcome conduct of a sexual nature that detrimentally affects the work 
environment or leads to adverse job related consequences for the victims.  NO longer just quid 
pro quo arrangements (do this and you‟ll benefit).  It can include creating a hostile work 
environment.  
 
Leach‟s counsel argued that his conduct was at lunch not at work.  Court disagreed, they were 
supervisor and employee on a lunch work break, sufficiently tied to work to amount to workplace 
sexual harassment. (626-628) 
 
Leach‟s counsel argued that his conduct was not worthy of termination but a lesser sanction. 
Also, he should have been given a warning.  Ct talked about sexual harassment- less and more 
serious forms.  More serious forms include forms of battery (touching, kissing etc) do not require 
a warning.  Less serious forms include (crude jokes, posting inappropriate pictures) do require a 
warning (631). 
 
See list of why termination appropriate- 634.  
-more than one incident 
- he was the manager 
- denied it 
Finally, Leach argued that the investigation procedure was so flawed that they cannot rely on it 
as a cause for the dismissal.  


