Law 410
Contracts CAN
Buckwold Fall ‘17



Contracts CAN

INTRO TO CONTRACTS .. ttitiitiniintsniseietsstsssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssnes 1
| THE STRUCTURE OF CONTRACT DOCTRINE ..vvvveveesessesssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssesseee 1
OFFER AND ACCEPTANCE ..ccitiitititncntnstitssasssassssssssssssssssassssssssssssssssssssssssssssssssssssssssssssssssssssssssnsss 1
| GENERAL «......evvvvveeeeeeesssssssssssssssssssssssssssssesessssssssssssssssssssssssssss s 444444445888 RRRRRRRRRSSSS11s0 EEEERRERERRRRR S5 1

INVITATIONS TO TREAT VS OFFERS ...coiieiietinnettinnneesnsssessssssessssssasesssssssssssssssssssssssssssssesns 2
Canadian Dyers ASSOCIAtION V BUITON ....uuiiicceiiicreininsenisssnnssssnnssssnsssssssssssssssssssssssnsssssssssssssssssssssssasasas 2
Pharmaceutical Society of Great Britain v Boots Cash Chemists (Southern) Ltd. .....cccccceeeveericnenne 2

(O 0 151 = IRYA 0] o 3

(0= Vg [ | VA O T g oTo] [TolS] g aT0] 1(=30 = -1 | I o 3
SUMMARY: WHEN IS THERE AN OFFER? .....cciittttuiiiiiiiiiiiennmniiiiiiiiimesssssiiiiiiimssssssssisiiimesssssssssssisssssssssssns 4
COMMUNICATION OF OFFER ...coioctiiiiiiiiiiinnissnsisnnssesssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssasss 5
Blair v Western Mutual Benefit ASSOCIATION ....cccviivuerireiisserisiiiiisseisssssstssssesssssssssssssssssesssssssssssssasans 5
COMMUNICATION OF ACCEPTANCE....ccciisttitisirsniistnstnsssssssssssssssessssssssssssssssssssssssssssssssssssssssssssssssssss 5
COUNTER-OFFERS ....coiotiiiitiitnitistissisnsssessssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssss 5
LIVINGSTONE V EVANS wciicueiiireiriinenissnesicsessesssssssssssssssssssssssssssssssssssssssssssssssssassssssssssssnsssssnsssssnsssssassssnns 5
BATTLE OF THE FORMS .....oiiiiiitiitiitntisnsssssssassssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssns 6
Butler Machine Tool Co V EX-Cell-O COIP...iiicreirirrriinensissensessnessesnsssssssssssssssssssssssssssssssssssssssssssasas 6
Tywood Industries Ltd v St Anne-Nackawic Pulp & Paper CO Ltd .....ccevevverinnrisennnensnsnssenssnensnees 7
SUIVIIIARY ...cevtiiiiinneiieiiennieiiensesssieassssensesssssssessesssssssesssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssanssssssansssssssnnens 7
ACCEPTANCE ....oiitietinneintiestnetsssessnsssssssesssssssssssssssssssssssssssssssssssssssssssssssssssssassssssssssssssssssssssssssesasssssssassssasses 8
GENERAL ...cuuiieiiiiiiiieeiinieiiiaeiirieiiraeirassitmeesrasssmresstrasssrassstssssstassstsssssrsssstsssssrsssstassstssssssassstsssssrssssranssssnessran 8
ACCEPTANCE BY SILENCE OR INACTION ...ccittuiiiruniireeiimnesiieniiismssimaesissssimsssmsssisssismsssstsssssrssssrsssstssssssssssranss 8
FEITNOUSE V BINAIEY .eeeeieeiiceeiecetiecceescceeescnessssnesscsnesscsseescssnsssssnessssnsssssssssssnsssssnsessssnessssnessssnsssssnsasas 8

Saint John Tug Boat Co. V Irving RefINEry Ltd ... cceeieieeeeceeeeceessccnesscneescsenessssnesscsnesssnessssnssssnnns 8

IMODE OF ACCCEPTANCE......cituiiittiitteiitiniiraeiimsssimasismssstsssitrssisrsssstssssmassstsssstrassstsssstsssssrsssstsnsssssessrsnsssanenss 9
Eliason v HENShaW (U.S. 1819) ...ueiiccreiiiceiriinersineesisneescsseesesssesesssesssssessssssssssssesssssesssssesssnessssssssssnsases 9
ACCEPTANCE OF UNREAD TERMS. ....cctiitictictintestectsssessessssssssssssssssssssssssssssssssssssssssassssssssssssasasasasss 10
ProCD v Matthew Zeidenberg and Silken Mountain Web Services INC.....cccccvvvceerireersssennissennscnnees 10
Rudder v Microsoft Corp (ONt SCJ 1999) ....cciviveirireiiisnenissennsssnssssssssssssssssssssssssassssssssssssssssssssssass 10

Douez v FacebooK INC (SCC 2017) woeirrrreerirrnisisnnnsisnnssssssssssssssssssssssssssssssssssssssssssssssssssssssssssasssssases 11
COMMUNICATION OF ACCEPTANCE....utistiteerteenesesesssesssesseesssssssssssssssssessssssssssssssssssssssasssssssssssassassss 11
GENERAL ...cutiiiiiiniiiiiiiieiiieeiiieeitiaeieresetsaseresiersssstsssisrsssstsssssrsssstsssssssssstssssssssssrsssssssssstsssssssssssnsssranssssnssss 11



| POSTAL ACCEPTANCE RULE .....cvvvoeevusneeeessssesessssessssssessssssessssssssesssssessssesssassessssssessssassassssssasssassassssssssesaseaes 11 |

HOIWEIl SECUTTTIES V HUGNES..cciieeiiietiiiiiiienisatissanssssaessssssssssssssssasssssasssssasssssasassssnsssssnsssssnsssssnnas 11
SUBSIDARY ISSUE — ACCEPTANCE IN WRITING ..cciieiirrreereetiiiicicnnnnneeesseissssssssnnssssssssssssssssnnnns 12

‘ INSTANTANEOUS METHODS OF COMMUNICATION .....coriieiiiiimmnniiininniiiisnesisiimsessisimsmssisimssssssmssssssnssnsss 12 ‘
Brinkibon Ltd. V Stahag Stahl und Stahlwarenhandelsgesellschaft mbh ........ccocceviviiviriernnennee. 12
SUBSIDIARY ISSUE — WHEN IS RECEIPT? .uuiiiiiiiiiiienniinnnnninnnsnissssssssssssssssssssssssssssssssssssns 12
Electronic Transactions Act, SA 2001, C E-5.5, S 30..ccccceerurrrersrerssuenssensnenssenssenssesssessssnssessssessaes 13

| SUIMIMARY ACCEPTANCE ..vvvvvvsssssnnnrssssssssssseessssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssnns 13 |
TERMINATION OF OFFER ..ueeeeiiiiiiiiineetiiisneeiinineesisssssesssssssssssssssssssssssssssssssssssssssssssssssssssssssssssanssss 14
[ T0d 1C=] 0 1Yo BV 5 To o [0 S 14

| KEEPING AN OFFER OPEN.ovvvvveeeeeessssssssssssssssssssssssssssssssssssssssssssssssssssss s8££ 444484 RRRRRRRRRRRRRRRRRRRE 14
Bryne V Van TIEBNNOVEN ...ccccveiiireriiceiiineesinsnessssnessssssssssssssssssssssnsssssssssssssssssasssssassssssssssssnsssssasssssnns 15
Errington v Errington and WOOOS ......cccceeeiisirineninniinnisnniieisssisseisssssssessssssmssssssssssssssssses 15
B F T o] 1Y A 4 1= g 16

| SUMMARY TERMINATION OF OFFER ....ovvvvvvvvvessesssssssssssssssmsnsssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssnns 17 |
TENDERING ...cutiiiiiittiiiinetiiiisneetissssseessssssssesssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssansas 17

| GENERAL .vvvvvuussneeseeeeessssssssssessssessssssssssssssssssessssssssssssssssessssssssssssssassssssssssssssssssssssssssssssssssssssssssssssssssssaes 17 |
R v Ron Engineering and Construction (Eastern) LId. .....ccccceeecrerecsenscsenscssnnnissnessssnsssssnsssssnesssnnes 17
MJB Enterprises Ltd v Defence Construction (1951) LEd.....cccccceeecrcerrcrsersisnensissnessssnessssnessssnsssssneeens 18
Implied Terms: Canadian Pacific Hotels Ltd V BMO .....uuiiiceiiicreeniceeiicneennicessssessssnessssnsssssssssenns 19

| SUMIMARY TENDERING ..vvvveuusssssssssseesssesseeeeessssssssssssssssssssssssssssss s ceeeessssssssssssssssssssssssssssasssesesssssssssssssssssns 19 |
CERTAINTY OF TERMS ... etiiiiettiiiinesiiisssnesssssssnsssssssssessssssssssssssssnssssssssssassssssnsassssssssassssssnnsssssssnsanss 20
T 01T g | 20

| WAGUENESS......ccccccccceeeeeesesssssssssssssssssss 4444 EEEERRERRRRRRRSS1111111 000440444 RRRRR R 20
RV CAE INAUSTIIES cueeeiierrinneiiinistiisnesisiississssssssssssssssssssssssssssssssssssssssssssssssssssasssssssassssssssssassassssaes 20

| INCOMPLETE TERIVIS coveeeeeeeesesssssssssssssssssssssssssssssssssssss s8££ 44444 R £ 8RR RRRRRRRRRRRRRRRRRRRRRRRRRRRRRRRRRRRRRRRE 21
May and BULCHEE LEA. V R ceeeieeeecceeecceeecctescccntsscseeescceessssnesssnessesneesssasssssssessssnessssnessssnessssnsssssnsasas 21
Hillas & C0. VAICOS LG ceceiieiiiririeiiieiisnnisneniensstsssassssnssssssssssssssssssssssssssssssssssssssssassssasssssessassssnes 22
Foley v Classique COAChES LEA. ...cciccrerierericrenicsneesiseescseesesnessssnesesssessesssssssssesssssessssssssssnassssnsssssnnes 22
GENERAL INCOMPLETE TERMS......ieiiiiiiiiniiieeiiiineiiineiieeisimseiiiesisisssirsssisssstsssisrsssstsssssrssssssnssssnssssanssssnsnss 23
IMACHINERY euiiiitiiiieiiiiniiiniiiieiiieeiireeiiiessitieeiersesiirsesrassrsssstsssstsssstsssssrssssrsssstssssstsssstssssssssssrsssstsnssssanssssnes 24
AGREEMENTS TO NEGOTIATE auuitiiiiiiiiiiinnneeeiiiiisissinsnesessisiissssssssssssssssssssssssssssssssssssssssssssssssssssssssssns 24
GENERAL ...cuuiiiiiiiiiiiiiitieiiieeiieeitiaeieresetsaserasiorsssstssssrsssstssssrsssstsssssssssstsssstsssssrsssstssssssssssssssssensssranssssnssss 24




Manpar Enterprises Ltd V CaNa0a ...cceeeeuereveeiieiiieiiseeiiiississssssstesssessssssssessssssssssssssssssessssssssssssssses 25

Wellington City Council v Body Corporate 51702 (WelliNgton) .....cceveverrirennisensssnnssssnnssssnssssannnes 26
BRASIN V HIYNEW ettt sae s s s sa e s s s as s sae s a e s nn s ssae s nnas 27
COMMENTS ON NEGOTIATING IN GOOD FAITH ...cciieiiiieiiiiniiieniiiiniiiesiiiesiiimsississssisssrsssssmssssrssssssnsnss 28
085664 BC Ltd v TIMDerWest FOreSt COMP cicvviiierriersneiissnssssnssssnssssssssssssssssssssssssssssssssssssssssssssssnas 28
COMMENTS ON GOOD FAITH CONT’D ...iiiiiiiiiiiiiiisiissssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssns 29
ANTICIPATION OF FORMALIZATION . ..ccuiiittmuiiiiremnisirmmnssssinsnsssssrssssssssssssssssnsssssssrssssssssssssssssssssssssssssssssssnssss 29
Bawitko Investments Ltd v Kernels POPCOIN LEd...cccciveeceriinreriinnenninsnnisssnnssssnnssssnsssssssssssnsssssnsssssans 30
SUMMARY CERTAINTY OF TERIMS......ccuiiiiiimniiiirmnisiiiansssimenssssirsssssssrsssssssssssssssisssssssssasssssssssssssssasssssssssssss 30
CONSIDERATION .uiiiiietiitinnieistsssssstssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssssns 32
1 N 32
EXCHANGES AND BARGAINS ......cciitttiiiitinniiiiienmssimenmssimsmmsssttsasssstssnsssstsssssssttssssssstssssssssssssssssssssssssssanssssns 33
The Governors of Dalhouise College at Halifax v The Estate of Arthur Boutilier, Deceased.......... 33
Brantford General Hospital Foundation v Marquis EState.......cccceeeverrereriisnnnensnnnsssnnssssnessssnessssnns 34
LVAV/eToTo VAN U T3 VRN IF-To \YA DIV 1 £1CT0] o [o] o IO PP RTP 34

‘ BASIS FOR IMPLIED PROIMISE.......cittuuiiiiiimniieiienmeneimenmssimsssssseissssssstssnsssssssssssssssssssssssssssssssssssssssssssssssanssssns 35
Lampleigh V BratRWaitl .....cceeecceeeiieeiineeiicesiisesscsessiseessssesssssssssssssssssssssssssssssssssnsssssnsssssnsssssasasas 35

‘ BONA FIDE COMPROMISES OF DISPUTES CLAIMS ....cccccotituuiiiimmnniinimennssiiesmssnissssssstsssssstsssssssssssssssssssnssssns 36
B.(D.C.) VATKIN weetiieeeicetticsteicsesscneesssssesssssesssssssssssssssssssssssssssssssssssssssssssssssssssssssassssssssssnsssssnssssnss 36
CONSIDERATION: PRE-EXISTING LEGAL DUTY .oicctintinerisensnsssssnnssssssssssssssssssssssssssssssssssssssssssssansns 37
GENERAL ...covtiiiiiittiiciiinniiitieneiieiieneiotsesssettessessstsssssstssssssssssssssssssassssssssssssssssssssssssssssssssasssssssssssssssansssssssnnens 37
DUTY OWED TO A 3RP PARTY ..ccccceeiiireteiineeissneesssseesesssssesssssessssssssssssssssssssssesssasssssssesssssssssssessssssssssasssssasasas 37
PA0 ON V LAU YU LONQ ctttrirrrriirnterireescsssessssessesssssssssesessssssssssssssssssssssssssssssssssssssssassssssssssssssssnsssssnsas 37
Hlegality ArSUMENT .........iiiiiiiiiiiiciicciiieeeeeniieeeettseeennssssssesssssesnnsssssssessssessnnssssssssssssssnnnnsssssssssssssnnnns 38
DUTY OWED TO THE PROMISOR ......ccccittuiirmniirmniiinesimneiiimnsimmeiisssisssiimssssisssimnsimssssissstmasssrsnsstassssrssssrsnes 38
SUIK V IMYTICK aeeiiceeieceeercceescnneesccnesssseesscsnesscsaessssssesessnessssnsssssnsssssnsssssssasssssesssssessssnessssnessssnsssssnsasanns 38
Gilbert Steel Ltd v UnNiversity CONSt. L. c.cceeeeeveiiireericseeescrneescsneescseesesseesssssesssssesssssssssssssssssssssnss 39
Williams v Roffey Bros & Nicholls (Contractors) Ltd......cceeeecceeeeccerecsesscseesinsnencseessssnessssnessesnsenes 40
Greater Fredericton Airport Authority INCV NAYV Canada ....c.cccceeeceerereercseescssnesscsnesscssessessessssnees 41

SUMMARY CONSIDERATION.....ccoittttttmnnniiiiinniiennnnniiiiiinniieessnssssiiiiisiieesssssssiiisstteesssssssssssssstssssssssssssssseeesssnns 42




INTRO TO CONTRACTS

A contract is a legal relationship between two or more parties.
e Each party must have the capacity to contract.
e You cannot contract illegal activities.

THE STRUCTURE OF CONTRACT DOCTRINE

Formation

Is there a contract?

e Consensus + consideration + intention to contract
e Offer and acceptance.

o Certainty of Terms.

Terms

What term of the contract has been breached, if any?

e Express & implied terms

e There will be expressed terms laid out in the contract.

Breach

Is breach established?

e Interpretation — what does the term require?
e Facts — was the obligation performed?

Enforceability

Is the contract enforceable?

o i.e. will a remedy for breach be provided?

e Sometimes the contract can exist, but the contract is not enforceable.

Remedies

What remedy is available if an identified term of an enforceable contract is breached?
There is no compulsion to perform.

Damages are awarded, a monetary order from the court.

Very rarely will specific performance be ordered. (Equitable remedy)

In rare cases punitive damages may be awarded.

Breach is morally neutral, i.e. it does not matter why the contract was breached.
The goal is compensation for loss caused by the breach.

The compensation principle - qualification of damages is based on the expectation measure. The award should put the

plaintiff in the same position they would have been if the contract had been performed.

e Losses too remote are not recoverable.

e The right to damages is qualified by a duty to mitigate, i.e. The plaintiff has to take reasonable action to try and avoid
the damages before they can be awarded.

No contract remedy available?
e Failure in contract formation or unenforceable contract — no contract remedy is available.
o Restitution — the parties get back what they gave.

OFFER AND ACCEPTANCE

GENERAL




Consensus ad idem — meeting of the minds
Offer and acceptance

Certainty as to terms

Consideration — exchange of value
Intention to create legal relations.

Have the parties reached agreement and achieved consensus?
e Offer to contract + acceptance of offer = contract

o Issues typically associated with offer and acceptance

e Did a contract arise?
e If so, when that occur?

INVITATIONS TO TREAT VS OFFERS

Canadian Dyers Association v Burton

((1920), 47 O.L.R. 259 (H.C.))

Facts:

P: Canadian Dyers; D: Burton

P — D: What is your lowest price for this property? D responded with lowest price.
P sent a deposit and asked for deed to be prepared, which defendant did.

Later, D writes that there is no contract and returned the deposit.

Issue:
e Was there a contract as a result of the interaction of the parties?
e Is aquotation of price an offer to contract or an invitation to consider offers?

Analysis/Holding:

There was more than a quotation. D responded that the price was the lowest he was prepared to accept.

The defendant also submitted a deed rather than indicating he was not prepared to accept that offer.

Court held that “the lowest he was prepared to accept was an offer. P then accepted that offer. There was a contract.
The quotation of price was repeated between the parties.

Principle:
A contract arises only if there is an offer and acceptance of the offer.
A mere guotation of price does not constitute an offer to sell at the price.
It is an invitation to treat offers, which may or may not be accepted.
The question is one of intention.
— An invitation to treat vs an offer depends on the language and circumstances of the case.

e Anobjective test:
e Would a reasonable person in the position of the recipient have understood that the sender intended to be
committed by acceptance?

Pharmaceutical Society of Great Britain v Boots Cash Chemists (Southern) Ltd.

[1953] 1 QB 401, [1953] 1 All ER 482 (CA)

Facts:

e D: Boots; P: Pharmaceutical Society

e Self-serve Boots pharmacy, has substances that are controlled substances.
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o Registered pharmacists supervise the transactions but does not participate.
e Customers select items and pay before leaving.

Issue:
o When did the contract of sale between the pharmacy and customers arise?
o When the item is put in the basket (unsupervised) or when it is paid for at the counter (supervised)?

o Does the display of goods constitute an offer to sell?
e If yes, whenis it accepted?
e If no, then it is an invitation to treat, then when offer and acceptance?

Analysis/Holding:

e The contract is not complete when the item is put in a basket.

e Customer can change their minds and put items back.

e The offer exists when the customer goes to pay for items. Acceptance occurs when the storekeeper accepts payment.
— After which a contract exists.

Principles:

o Display of items is not an offer to sell, it is an invitation to consider offers.

e The offer that may result in a contract is the offer to buy made by the customer.
e The offer is accepted when the price is paid.

e Contract of sale arises when payment is accepted.

Christie v York

[1940] SCR 139
Facts:
e Bar owner refuses to serve a patron.

Issue:
e  Can a bar owner refuse to serve the patron?

Analysis/Holding:

e Depends on when the contract is made:

e The patron could ask for a beer (offer to buy) and then the delivery (acceptance)

e The menu is an offer to sell and the order is the acceptance.

The Court finds that there is no breach of contract because the menu is not an offer to sell.
It is an invitation to treat.

The outcome gives the owner the choice of who to serve.

There is freedom of commerce considerations made by the court here.

Carlill v Carbolic Smoke Ball Co.

[1893] 1 QB 256 (CA)

Facts:

D: Carbolic; P: Carlill

D are vendors of a medical smoke bomb, which is advertised in the paper:
Use the ball and you will not catch the flu.

If you do, you get $100.

P uses the smoke ball as directed and catches the flu.



Issue:

e Was there a contract between Carbolic and Carlill?
e |s the ad an offer to contract, given that it specified results (no flu) and a promise ($100)?
e Was it accepted and how?

Analysis/Holding:

The add is not a contract but it is an offer made to the public.

It is read in its plain meaning as the public would understand.

The ad also stated money was put away to fulfill the offer.

It is an offer to anyone who comes forward and performs the conditions (Not a contract with the world).
The public would have understood this to be an offer to be acted upon.

Carbolic was in a contract with Carlill and obligated to pay the promised sum.

Principles:
o Unilateral contract: An offer is comprised of a promised based on performance of and act, the act constitutes
acceptance and gives rise to a contract.

e A promise made in an ad is an offer if the language is:
o 1) Sufficiently precise as to the terms of the offer
e 2) Such that a reasonable person reading it would regard the offer as intended to be binding (an objective test)
o Typically, notification of acceptance is required, but performance of the condition, based on a promise, can be
sufficient acceptance without notification.

Notes:
e Sub-Issue:
o Where an act is performed in response to a promise of benefit, what is consideration in the contract?

¢ Holding:
e Consideration may be found in a benefit or advantage flowing from one party to the other, or an inconvenience
suffered by one party with the express or implied consent of the other.
— The plaintiff going through the inconvenience of the using the product is sufficient consideration.
— The defendants receive a benefit when the act is performed.

SUMMARY: WHEN IS THERE AN OFFER?

e An offer to contract must indicate an intention to be bound.
¢ No intention to be bound means it cannot be accepted and a contract cannot form.

e A mere quotation of price is an “invitation to treat” and not an offer to contract
— Unless the language used, and the circumstances of the case indicate that it was intended as an offer
(Canadian Dyers v. Burton).
— An invitation to treat is an invitation to consider an offer.

e Intention to be bound is determined on an objective basis
— Canadian Dyers and Carlill v. Carbolic Smoke Ball.
— Would the person receiving the statement reasonably regard it as indicating an intention to be bound?

e The display of items in a self-service store is not an offer to contract.
— A contract arises when the customer makes an offer by presenting an item to the clerk and the clerk accepts
the offer by accepting payment (Pharmaceutical Society of Gr Br v Boots Cash Chemist).

e A promise to do something if a person performs a requested act or course of conduct may be an “offer.”
— Performance of the act is acceptance giving rise to the contract. (Carbolic Smoke Ball)




— Performance of the act also constitutes consideration.

COMMUNICATION OF OFFER

Blair v Western Mutual Benefit Association

[1972] 4 WWR 284 (BCCA)

Facts:

o P (appellant): Blair; D(Respondent): Western Mutual

o Blair works for Western, as a stenographer and secretary. The board of directors passed a resolution that she would
get retirement pay when she retired.
Blair was not present at the meeting but was asked to transcribe the notes.

e In no other way was the resolution communicated to her as a promise.
Blair retires and is not paid.

Issue:
e Was there a contract, where Blair was owed the retirement pay?
e s an offer to contract effective when the offeree has knowledge by indirect means?

Analysis/Holding:

e There was no contract, and therefore, no breach for the retirement pay.
o She only knew of the offer through her position, it was never communicated to her with intent.
e She did not appear to act upon it based on the facts of the case.

Principles:

e An offer to contract is not effective unless communicated in a manner that indicates an intention to be bound.

o Mere knowledge by the offeree that a person intends to make an offer does not constitute effective communication of
the offer.

COMMUNICATION OF ACCEPTANCE

Issue:
e Must acceptance of an offer be communicated to give rise to contract?

Principle:

e Acceptance of an offer is effective only if communicated to the offeror.

e Exception: The offeror may dispense with communication of acceptance through the terms of the offer.

e Acceptance me be effective when the action contemplated as acceptance are performed. (Carlill v Carbolic Smoke
Ball)

e The theory of consensus dictates there be an intention to accept.

e An act cannot constitute acceptance if the person performing the act has now knowledge of the offer.

COUNTER-OFFERS

Livingstone v Evans

[1925] 3 WWR 453

Facts:

e D: Evans; P: Livingstone

e 1. Defendant Evans - Offer to sell land for $1,800 on terms

e 2. Plaintiff Livingstone — receives offer and replies: “Send lowest cash price. Will give $1,600 cash.”



o 3. Defendant Evans replies by agent — Cannot reduce price.
e 4. Plaintiff Livingstone — writes accepting offer to sell at $1,800

Issue:

Is there a contract?

Was acceptance able to be given at point 4?

Was there an offer open for acceptance?

Does the plaintiff’s statement about give $1,600 cash amount to a rejection of the original offer and a counter-offer?

Analysis/Holding:

o Hyde v Wrench (1840), is the authority that states a counter-offer is a rejection of the original offer.

e P’s statement was a counter-offer, as it contained a new price and an inquiry if the $1,600 wasn’t accepted.

e This released the defendant from liability of the original offer.

e The “cannot reduce price” was, however, not simply a rejection of the counter-off but it was a renewal of the original
offer, hence the reference to price.

Principles:

e Once an offer has been rejected it is ended and cannot be afterwards accepted, unless it is renewed by the offeror.

e Aresponse to an offer that proposes materially different terms is a counter-offer.

e A mere inquiry as to the offeror’s willingness to consider alternative terms is not a counter-offer.

e A counter-offer constitutes rejection of the offer and an offer to contract on different terms. The offer can no longer
be accepted unless it is subsequently renewed.

BATTLE OF THE FORMS

Butler Machine Tool Co v Ex-Cell-O Corp.

[1979] 1 WLR 401

Facts:

o Butler, the seller quotes Ex-Cell for a machine, and with the quote provided terms and conditions “that shall prevail
over terms and conditions in the buyer’s order.”
Ex-Cell, the buyer, agrees to purchase the machine, in doing so provide their own terms and conditions.

e There was a form for the seller to fill out and give back to the buyer.
Seller returned the form, and stated the order was accepted within the original quote.

Issue:

e There is a contract but on whose terms (particularly for price variations)?
e The seller’s initial quotation terms and conditions; or,
e The buyer’s sheet which was signed by the seller.

Analysis/Holding:

e The initial quote was an offer. The buyer, when they submitted new terms, entered a rejection and counter-offer. The
seller accepted when they signed the sheet.

e Hyde v Wrench would state the counter-offer killed the offer, and the counter-offer terms were accepted and should

prevail.

The Court determines that the documents need to be considered as whole (Holistic approach).

Sometimes the first terms prevail; sometimes the last terms prevail.

Can they be reconciled to give a harmonious result?

The buyers’ terms are the prevailing one because that document was signed and returned by the seller.

Principles:
e A contract arises, in most cases, as soon as the last of the forms is sent and received without objection being taken to
it.



Notes:
o ***\When examining cases, try both approaches (Hyde v Wrench and Holistic approach).

Tywood Industries Ltd v St Anne-Nackawic Pulp & Paper Co Ltd

(1979), 100 DLR (3d) 374 (Ont. HC)

Facts:

P: Tywood, the seller; D: Pulp and Paper, the buyer.

D requests a quote for goods required, which contained T&Cs (no arbitration).

P replied with a quotation, which contained its own T&Cs (no arbitration).

P makes revised guotation, again with T&Cs (no arbitration).

D then makes 2 purchase orders, with more T&Cs than they originally submitted (arbitration).

Issue:
e There is an agreement there is a contract, but on what terms?

Analysis/Holding:
e Traditional approach (Hyde v Wrench)
e The revised quotation is the offer.
e Acceptance is given with the first purchase order.
e Since terms cannot be added on acceptance, the Seller’s quotation terms would prevail.

e Holistic approach (Denning via Butler Machine Tools)
This is what the Court holds.

e P had not even considered arbitration, and D drew no attention to that clause.

o D also did not raise issue with P not returning the acknowledgment of purchase orders.

e It was a significant provision and could not be imposed without drawing attention to it.
Principles:

e Holistic Approach:
e Look at the documents together to determine whether an agreement has been reached on material points. In points
of conflict, the terms are those that the parties must reasonably be regarded as having agreed to. (Butler Machine
Tools)

e Aterm that was not drawn to the attention of the other party cannot be relied on if it is onerous or not reasonably
anticipated. (Tywood)

Notes:
e Sometimes you may have to consider whether there is a contract at all.
e In Tywood, both parties agreed that there was a contract.

SUMMARY

e Offer and acceptance approach
— The terms of the contract are those of the offer. An acceptance cannot introduce new terms

e Holistic approach
— Look at all the documents together to determine whether the parties have reached agreement on all material
points. In the event of conflicting provision, the terms of the contract are those that the parties must reasonable be
regarded as having agreed to. (Butler Machine tools)




— A party may not be permitted to rely on a term that was not drawn to the attention of the other party if the term is
onerous or would not be reasonably anticipated. (Tywood, and to an extent Butler).

ACCEPTANCE

GENERAL

An offer that has been rejected cannot be accepted unless it is renewed by the offeror.
A response to an offer with materially different terms is a counter-offer.

A mere inquiry into willingness to consider alternatives is not a counter-offer.

A counter-offer constitutes a rejection of the initial offer and a new offer arises.

ACCEPTANCE BY SILENCE OR INACTION

Felthouse v Bindley

(1862), 11 CB (NS) 869, 142 ER 1037 (Ex. Ch.)
Facts:

P: Felthouse (Uncle); D: Bindley (auctioneer)

Sale of a horse between uncle and nephew; the price is misunderstood.

The Uncle suggests splitting the difference, and if he does not hear from the nephew, he will consider the horse his.
The Nephew does not reply.

There is an estate sale at the nephew’s farm, and the horse is sold, even though they said don’t sell it.

The Uncle sues Bindley for conversion.

Issue:

Did the Uncle and Nephew have a contract for the sale of the horse?
e Can acceptance be given through lack of reply, even if acceptance was explicitly stated as doing nothing?

Analysis/Holding:

There was no completed contract between Uncle and Nephew given that there was no acceptance given.
The Uncle cannot impose the sale of the horse on the nephew by stating inaction = acceptance.
When Bindley sold the house, there was no conversion.

Principles:

When an offer contemplates acceptance by silence or inaction, a contract does not arise until acceptance is
communicated to the offeror

Silence or inaction is not acceptance regardless of whether the offeree subjectively intends to accept.

Notes:

There could be an oral contract, after which later written communication is given.
This has to be proved.

Exception: Statute of Frauds — if the value of goods is greater than a set amount, there has to be written
communication for the sale of goods.

Saint John Tug Boat Co. v Irving Refinery Ltd

[1964] SCR 614
Facts:
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P: Saint John Tug Boat (appellant); D: Irving Refinery Ltd (respondent)




o D operates refineries in the harbour and needs boats owned by P to move tankers.

e Verbal agreements are made in March, which are extended to June, for the use of two of D’s boats.
e Thereis a cost associated with keeping these boats on standby.

e The agreement is never ended; however, the standby boat is used until the next year.

e The P continually bills the D monthly for the services.

o D turns around and says there was no contract for the services and is not paying the charges.

Issue:

e Did the D’s conduct after the contract had formally expired, constitute continuing acceptance of the offer to provide
services at the original terms?
e Can an offer be effectively accepted by conduct without express acceptance?

Analysis/Holding:

e The D did not take any steps to dispense or pay for the stand-by services which continued to be rendered for its
benefit until the next year.

e Itis not unreasonable to draw the conclusion that the D was accepting the continued service on the terms of the initial
offer.

e It came down to how the D conducted themselves and what a reasonable person would have assumed (i.e. the services
are still being used so there must be a continuing contract)

e The previous conduct and dealings between the parties and what a reasonable person would have assumed.

e The P is able to recover the charges from the D.

Principles:

e  Starting point (unarticulated): Acceptance of an offer is not effective unless communicated.

e An offer may be accepted without express communication of acceptance if the offeree’s conduct gives rise to a
reasonable inference that he or she has consented to the terms proposed (an objective test).

MODE OF ACCCEPTANCE

Eliason v Henshaw (U.S. 1819)

Issue:
e Isan acceptance effective if given by means other than those stipulated in the offer?

Facts:

e P=Seller, D = Buyer

o Letter sent by wagon from Buyer at point A to Seller at point B offering to purchase goods

o Letter states please write by return of wagon whether offer accepted.

e The letter is delivered 4 days after sent, and a reply if given by the seller 5 days after that via mail to Buyer’s offices
at point C accepting offer.

e 6 days later the buyer writes denying contract and refuses to accept delivery of goods from seller.

Analysis/Holding:

e No contract.

o The seller’s acceptance was not effective as it was not sent to the location specified (point b) by a means, wagon or
other, that would have arrived in the same time frame as the wagon.

Principles:
e  An offer must be accepted according to the terms set out in the offer (offer is master of terms), unless the offeror
agrees to the change.



e Exception, if acceptance is given by means equivalent to those specified (must still fulfill the objective of the terms
specified such at time and place of receipt)

ACCEPTANCE OF UNREAD TERMS

ProCD v Matthew Zeidenberg and Silken Mountain Web Services Inc.

Facts:

e P:ProCD, D: Zeidenberg

o P has database that it sells via CD, which also includes encryption software that decrypts data.

o P sells at different prices to business and consumers.

e The license for the software is shown every time the program is run, and limits the use to non-commercial uses for
consumers.

e D buys the consumer software from a retail store and forms his own company to sell ProCD’s database information.

Issue:
e  Are the terms of use read by a person after they have purchase the product contractually enforceable?
e ProCD did not have the license on the box the software came, instead it was displayed on start-up.

Analysis/Holding:

e At trial, the Court found no contract, since the offer was the package on the shelf and acceptance was the payment of
the price, so the terms were only those on the outside package.

e On appeal, the Court held ProCD offered a contract that was accepted by using the software, which could only happen
after the terms were read and accepted. The D did this.

e The restrictions on the software shown when the program is started are part of the contract.

e Often the exchange of money precedes the communication of detailed terms: insurance, warranties contained inside
the boxes of consumer goods.

Principles:

e Contract terms that are known after the product has been purchase are enforceable if:

e 1) the person signifies acceptance by using the product having had a chance to read them (this constitutes acceptance
giving rise to the contract).

e 2) the person can return the product if the terms are not acceptable.

o Implicitly, the contract arises between manufacturer of the product and person who purchases it from third party (e.g.
retail store).

Rudder v Microsoft Corp (Ont SCJ 1999)

Facts:

e P: Rudder, D: Microsoft

e MSN provides internet services to its members via servers in Washington State.

e Microsoft is alleged to have breach the contract and its fiduciary duty based on the amounts it was charging members
and the information provided.

e The contract in question is the member agreement, which must be agreed to before receiving service.

o One term of this agreement is a forum selection clause which states that the agreement is governed by the laws and
courts of Washington State.

o Rudder served Microsoft notice in Ontario and stated he did not know of this term.

Issue:
e [sa person who signifies acceptance of an offer to contract (by clicking “I accept” or equivalent means) bound by
terms of the offer that he or she has not read or has no knowledge?
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Analysis/Holding:
e  The contract contained a forum selection clause and the contract was valid.

Principles:

e A person who accepts the terms of a contract by clicking an “T agree” is by the terms of agreement imposed by the
offer to contract (i.e. by the service or produce provider) if those terms are readily available and can be read before
acceptance is signified, regardless of whether those terms are read or understood.

Douez v Facebook Inc (SCC 2017)

Facts:

e P: Douez, D: Facebook

o P isa member of Facebook, and had to accept terms upon using the service which included a forum selection clause
that say disputes are litigated in Santa Clara Country, California.

o Douez lives in BC and brought action against BC for using her photo without her consent for advertising purposes.

Issue:
e |sthe forum selection clause enforceable?

Analysis/Holding:

o Pompey test for enforcement of a forum selection clause:

e Step 1: The party seeking to enforce the clause must establish that it is “valid, clear and enforceable and that it
applies to the cause of action before the court”. [i.e. Ordinary rules of contract formation and enforceability apply.] If
the validity of the clause is established ...

e Step 2: the onus shifts to the plaintiff to show strong reasons why the court should not enforce the forum selection
clause and stay the action.

o Facebook established step 1. Douez then established step 2.
There was strong cause not to enforce the clause given gross inequality of bargaining power, and the comparative
convivence and expense of litigating in California.

COMMUNICATION OF ACCEPTANCE

GENERAL

e Acceptance of an offer is only effective if communicated to the offeror (Carlill v Carbolic, Felthouse v Bindley)
e The offeror must be in a position to know whether they are contractually bound.

POSTAL ACCEPTANCE RULE

Holwell Securities v Hughes

[1974] 1 Al ER 161 (CA)

Facts:

D granted option to P to purchase land.

The option is an offer to buy on specified terms, which is exercised on the terms of the option agreement.
The option stated it was exercisable by notice in writing to the vendor.

P mailed letter to exercise the option, but it was never received.

Issue:
e  Was acceptance of the D offer effectively communicated?
e l.e. When is an acceptance sent by mail effective?
11




Analysis/Holding:

e There was no contract, as acceptance was not given. The P was unable to give the D knowledge that the option was
being exercised to buy his property.

e Simply posting the letter was not what was required for acceptance.

Principles:

e The Postal Acceptance Rule (Henthorn v Fraser [1892]): Where the parties would reasonably have expected that
acceptance would be communicated by mail, the acceptance is effective as soon as it is posted.

e The rule does not apply if, given the circumstances, the parties cannot have intended that there should be a contract
until the party accepting had communicated the acceptance to the other party.

o Postal Acceptance Rule does not apply when the terms of the offer specify acceptance must reach the offeror or if
using the rule would result in manifest inconvenience or absurdity.

SUBSIDARY ISSUE — ACCEPTANCE IN WRITING

Issue

o Where an offer specifies acceptance in writing, does knowledge that the offeree intents to accept or has written
acceptance give rise to a contract? (i.e. is acceptance received “in writing” essential)

Principle

o Where acceptance is required in writing, acceptance is only effective if given by those means.

INSTANTANEOUS METHODS OF COMMUNICATION

Brinkibon Ltd. V Stahag Stahl und Stahlwarenhandelsgesellschaft mbh

[1982] 1 All ER 293 (HL)

Facts:

P: Buyers (Brinkibon in England); D: Sellers (Stahag in Austria)

The buyers are suing for breach of contract.

The buyers aim to show the contract was created in England and would be litigated there.
Acceptance was given by the P to the D via telex machine.

Issue:
e Where and when is acceptance communicated by electronic means?
e Time and place of transmission or receipt?

Analysis/Holding:

o Telex is similar to telegrams, so for instantaneous communication, acceptance was communicated, and the contract
was made to D in Vienna.

e Alternatively, the P notified its bank in the UK to transfer funds. The UK branch contacts its Austrian branch, who
then notifies sellers. In this case, acceptance still given in Vienna to sellers

Principles:

e General rule is contract is formed when and where acceptance is communicated to offeror.

e Postal Acceptance rule states acceptance is given where and when it is delivered to the post office.

e Instantaneous Communication such as telephone, the general rule is that communication of acceptance occurs when
and where the offeror receives the communication (Entores v Miles Far East Corp).

e There is no universal rule since the intended place of acceptance must be considered by reference to the parties’
intentions, business practice, and judgment of where risk should lie.

SUBSIDIARY ISSUE — WHEN IS RECEIPT?

Issue:
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If acceptance is communicated when and where the instantaneous communication is received, its it received when it
arrives on the machine (email, telex, fax) or when the intendent person sees it?

Principle:

“[Once] the message has been received on the offeror’s telex machine it is not unreasonable to treat it as delivered to
the principal offeror, because it is his responsibility to arrange for prompt handling of messages within his own
office.” Lord Fraser of Tullybelton in Brinkibon

Electronic Transactions Act, SA 2001, c E-5.5, s 30

30(1) Unless the sender and addressee otherwise agree, information or a record in electronic form is sent when it
enters an information system outside the sender’s control or, if the sender and the addressee use the same information
system, when it becomes capable of being retrieved and processed by the addressee.

30(2) Information or a record in electronic form is presumed to be received by the addressee:

e (a) if the addressee has designated or uses an information system for the purpose of receiving information or
records of the type sent, when the information or record enters that information system and becomes capable of
being retrieved and processed by the addressee, or

o if the addressee has not designated or does not use an information system for the purpose of receiving information
or records of the type sent, when the addressee becomes aware of the information or record in the addressee’s
information system and it becomes capable of being retrieved and processed by the addressee.

30(3) Unless the sender and addressee otherwise agree, information or a record in electronic form is deemed to be
sent from the sender’s place of business and received at the addressee’s place of business.

30(4) If the sender or the addressee has more than one place of business, the place of business for the purposes of
subsection (3) is the one with the closest relationship to the underlying transaction to which the information or record
relates or, if there is no underlying transaction, the person’s principal place of business.

30(5) If the sender or the addressee does not have a place of business, the person’s place of habitual residence is
deemed to be the place of business for the purposes of subsection (3).

Note: It says nothing of when a contract is made, only when communication is

SUMMARY ACCEPTANCE

Acceptance sent electronically is effective when received (Brinkibon)

Time of receipt is presumed to be when it is capable of being retrieve, or (if no designated address) when they
addressee becomes aware and can retrieve it (Brinkibon; ETA)

Place of receipt is received at the addressee’s place of business, or habitual residence if not business address, unless
stated and agreed to by the parties to be elsewhere.

An offer cannot be accepted after it has been rejected by the offeree. Livingstone v Evans

e A counter-offer is a rejection of the initial offer and proposes a new offer on different terms. Livingstone v Evans

When there is a dispute over the contract terms, two approaches can be taken. 1) The last form sent and received
without objection governs; or 2) Holistic approach of reconciliation for harmonious result (Butler Machine Tool; and
Tywood Industries)

e A term that was not drawn to the attention of the other party cannot be relied on if its onerous of not reasonably
anticipated. (Tywood Industries)
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Even if an offer contemplates acceptance by silence/inaction, there is no acceptance until it has been communicated to
offeror. Felthouse v Bindley.

An offer can be effectively accepted by conduct without communication of acceptance if the offeree’s conduct is such
to reasonably interfere they have consent Saint John Tug Boat v Irving Refinery Ltd.

In a unilateral contract acceptance can be given by performance of the action put forward in the offer and need not be
stated explicitly. Carlill v Carbolic Smoke Ball.

Acceptance is only effective if given by the terms set out in the contract or by means equivalent (i.e. fulfilling the
same objective towards time and place of receipt. Eliason v Henshaw

Where acceptance is required in writing, it is only effective if given by those means. Holwell Securities v Hughes

Postal Acceptance: acceptance is given when it is posted. Holwell Securities v Hughes

Acceptance is received when it is accessible to the offeror and where they received it. Brinkibon

Terms of use read by a person after they have purchased a product are contractually enforceable if the reader has a
chance to read and reject them and return the produce. ProCD v Zeidenberg

A person who signifies acceptance of an offer to contract (by clicking “T accept” or equivalent means) is bound by
terms of the offer that he or she has not read or has no knowledge Rudder v. Microsoft Corp.

TERMINATION OF OFFER

Dickenson v Dodds

(1876), 2 Ch 3 463 (CA)
Facts:

P: Dickenson, offoree; D: Dodds, Offeror

D offers land and buildings to P, and specifies the time and date the offer is good until.

P learns prior to the date and time that D is selling property to someone else.

P gives formal written acceptance to D prior to the deadline, however, D does not accept.

Issue:

Can an offer expressly left open until a specified time be revoked before that time?
Can an offer be accepted when the offeree knows the offeror no longer intends to contract if the withdrawal of the
offer has not been directly communicated to the offeree?

Analysis/Holding:

While the offer was left open to the P, the D was not bound to accept.
After P finds out there was another agreement, he can then not try and bind the D to the offer.
There was no contract between P and D.

Principles:

An offer may be revoked at any time prior to acceptance, even if it is expressed to be open for acceptance until a
specified time.

An offer cannot be accepted once the offeree knows that the offeror has done an act inconsistent with the continuance
of the offer, even if withdrawal of the offer has not been directly communicated to the offeree.

The above is true because there has been no meeting of the minds.

KEEPING AN OFFER OPEN
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The promise to keep an offer open is not binding because there is no consideration.
To keep an offer open: An option agreement to make a future contract. The option is paid for hence consideration.
The option agreement is contract prior to the substantive contract.




Bryne v Van Tienhoven

Facts:

e P: Buyer, D: Seller.

e The defendants in the UK, made an offer on October 1, to the plaintiffs in New York to sell 1,000 boxes of tin plates
at a certain price.

e The offer was received, and accepted by telegram, on the 11th followed by a confirmation letter on the 15th.

e The defendant mailed a revocation letter on the 8th, which was received on the 20th.

e The plaintiffs thought they had purchased the merchandise and had agreed to sell it to a third party. The plaintiffs
brought an action for breach of contract for failure to deliver.

Issue:
o Does withdrawal have any effect until it is communicated to the offeree?
e Does the postal acceptance rule apply on withdrawal?

Analysis/Holding:

e The withdrawal was inoperative until it reached the plaintiff on the 20"

o When the plaintiff accepted the offer, they had no reason to suppose it has been withdrawn.
e Any other decision would have resulted in inconvenience or injustice.

Principles:

e An offer may be withdrawn at any time prior to acceptance (even if stated to be open for acceptance to a specified
time), but...

o Withdrawal of an offer must be communicated to the offeree to prevent acceptance of the offer (and formation of a
contract)

o Withdrawal of an offer is not effective on mailing. Notice of withdrawal must be actually received by the offeree.

Errington v Errington and Woods

[1952] 1 All ER 149 (CA)

Facts:

e Father buys house for his son, puts down 250 pounds in cash and borrows 500 against the house, which is repayable
in weekly installments.

e The house is in the Father's name and he is responsible for the installments.

e The $250 deposit was a present from the father, and the son and daughter-in-law were told that they had to pay the
installments.

e The house would be their property once the mortgage was paid, and when he retired, he would transfer the house to
them.

e The daughter-in-law had been making the payments and part of the mortgage was paid off.

Issue:

e Is the father’s estate (i.e. the father) obliged to allow the son and daughter-in-law to remain in possession of the house
or can it terminate the agreement?

e Can an offer be withdrawn before a contract has arisen?

Analysis/Holding:

e The father's promise to transfer the house was a unilateral contract.

e The father could not revoke the contract if the couple enter the contract via performance of the act.

e He would be ceased to be bound if the performance was incomplete or unperformed.

e The couple was not required to make the payments under a breach of contract issue, if they stopped they simply did
not get the house.
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e This was the arrangement when the father was alive, and must continue now that he is dead.
e The couple has acted on the promise, and neither the father, nor the widow, his successor in title, cannot eject them in
disregard of the promise.

Principles:

e Where a person has offered something in return for the performance of actions over time, the offer may not be
withdrawn once performance has begun and remains ongoing. (But default in performance justifies termination of the
offer.) — Lord Denning

Notes:

e This could also be thought of as a bilateral contract where the children agreed to make payments and the father agreed
to given them the house.

o If either of them broke their promise (i.e. did not transfer the title or stopped the payments) they would be in breach.

Barrick v Clark

[1951] SCR 177

Facts:

P: Clark (respondent); D: Barrick (appellants)

Barrick’s estate executors are negotiating to sell some land to Clark.

Clark makes an offer of 14,500 with a possession date between Jan 1 and March 1.

Barrick was asked to reply to offer by telegram, but wrote by letter that they would sell for 15,000 and if Clark was
prepared to accept to transfer 2,000 and the title could be transferred Jan 1.

The letter was delivered while Clark was away, and Mrs. Clark asked Barrick to hold the deal open

Another buyer, Hohman, with no knowledge of Clark’s correspondence, made a deal to buy the land.

Upon return, Clark sends the money and says he will pay the rest.

Clark then hears about the deal with Hohman, after having written to Barrick.

Barrick then replies to Clark that he waited for him and held the offer open, but made another deal and was going to
return Clark’s money.

Issue:
o Did the offer to sell remain open for acceptance when Clark purported to accept it?
o When does an offer lapse if the offer does not state a termination date?

Analysis/Holding:

o “What constitutes a reasonable time will depend on the nature and character and the normal course of business in
negotiations leading to a sale.

e Also have to consider the circumstances of the offer and the conduct of the parties in the course of negotiations.

Nature of subject matter, including likelihood of price fluctuations.

Demand for subject mater (land, goods, services).

Urgency to complete by taking possession or otherwise.

Language of offer suggesting urgency or otherwise.

Course of negotiations.

e Request by offeree for extension of time to accept does not expand time that is otherwise reasonable, unless offeror
accedes to request.
e More than two months passed since the correspondence began and when the offer was received.
e The language of the letter from Barrick to Clark stated that Barrick would like to close the deal immediately and

Clark should reply as soon as possible.

Principles:
e  An offer remains open until the date stated in the offer or, if no date is stated, for a reasonable time, provided it is not
withdrawn.
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SUMMARY TERMINATION OF OFFER

e An offer may be withdrawn at any time prior to acceptance, even if stated to remain open for a stipulated period of
time (Dickenson v Dodds, Byrne v Van Tienhoven).

e Withdrawal of an offer is not effective unless communicated to the offeree.

e Notice of withdrawal is not effective on mailing (Byrne).

o Communication requires actual receipt of notice of withdrawal (Byrne) — or actual knowledge of conduct inconsistent
with continuation of the offer otherwise obtained (Dickenson).

e An offer may not be withdrawn in cases of an option — consideration given by offeree in return for offeror’s
agreement to leave offer open for acceptance for stipulated time.

e Or a unilateral contract — where the offeree has initiated and is continuing the course of conduct constituting
acceptance (Errington).

e An offer terminates when 1) it is rejected (Livingstone v Evans)

e 2) Notice of withdrawal is received by the offeree (Bryne v Van Tienhoven) or withdrawal of offer is known to the
offeree (Dickenson v Dodds)

o 3) At the time stipulated in the offer (Dickenson v Dodds)

e 4) If no termination is stipulated, an offer will be regarded as having lapsed after a reasonable time has passed,
provided it has not been withdrawn (Barrick v Clark)

TENDERING

GENERAL

e Someone wants to complete a project for the lowest cost by a credible contractor.

o Issue a call for tenders. They person who issues the call, is typically called the owner.

e The call will typically include tender documents. Includes lots of details.

e The contractor interested in doing the project submits a tender/bid with a cost.

e There may be a breakdown of cost and timelines involved in the tender submission.

e The owner receives the tenders and evaluates them to make a decision.

e The idea is that everyone is on a level playing field, so the bidders cannot change their tender.

e The consideration in the tendering process:
e Bidder - time, effort, and money put into making the bid. Also, there are often deposits.
e Owner - promise to consider the bid in accordance with the tendering process.

R v Ron Engineering and Construction (Eastern) Ltd.

[1981] 1 SCR 111
Facts:

e P: Ron Engineering; D: Ontario government, Owner
e P submitted a tender for a project, including the tender deposit.
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e The information supplied to tenderers include a provision that the tender can be withdrawn until the closing time but
if withdrawn after the owner may retain the deposit and negotiate a contract.

o After the closing date, the P realizes that their tender is considerably lower and finds a mistake excluding labour costs.

e The P sends a telex to the D asking to withdraw the offer but in later conversations states that they did not offer to
withdraw since it would forfeit their deposit.

e D offers P contract, but P rejects it.

Issue:
o Did a contract arise under which the tender deposit was forfeit?

Analysis/Holding:

e The revocability of the offer needs to be assessed in accordance with the conditions and information for tenders and
the documents upon which the tender was submitted.

e Upon the submission of the tender, there was a contract between contractor and owner (Contract A, which is a
unilateral contract.

e The Court uses the Contract A, Contract B method of analysis (see below)

o A principal term of contract A is the irrevocability of the tender, and a corollary is the obligation of both parties to
enter into contract B upon acceptance of the tender.
The deposit was only recoverable under certain conditions which were not met.

e The tender deposit did not have to return, and the appeal was allowed.

Principles:

e The offer of contract A is the call for bids, and the acceptance of which is the submission of the tender.

e The terms of Contract A are established by the tender documents issued by the owner in the call for tenders.
e Contract B would arise on acceptance of the tender.

Issue 2:
e Did the P’s mistake affect the formation of Contract A?

Principle 2:

e A mistake by a tendering party in calculation of a bid or in other documentation submitted in a tender does not
prevent the formation of Contract A (or, apparently, the enforceability of Contract A).

o Exception if there is a mistake in information that would prevent the formation of contract A such as the error is
obvious on the face of the tender document or the tender is incomplete and does not constitute acceptance.

Holding 2:
e The P’s mistake did not prevent the formation of Contract A.

MJB Enterprises Ltd v Defence Construction (1951) Ltd

[1999] 1 SCR 619

Facts:

P: MJB (appellant), D: Defence Crown Corp (respondent)

D asks for tenders for construction of building and 4 were received.

The contract was awarded to another tenderer who was the lowest.

P was the second lowest tenderer.

The tender documents included provisions that the lowest or any tender shall not necessarily be accepted.
The tender documents were revised as to ask for fewer material cost estimates.

The winning tenderer included more details as to material cost estimates, which the other tenderers including the P
argued invalidated the tender.

e The D claimed with was simply a clarification.

Issue:
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e Can the owner in a tendering process accept a non-compliant bid (i.e. a bid that does not comply with the
requirements of the call for tenders)?

e What is the effect of a privilege clause stating that the owner need not accept the lowest or any bid?

e Was the acceptance of the non-compliant bid a breach of Contract A?

e If the owner may only accept a compliant tender, are they obliged to accept the lowest compliant tender?

Analysis/Holding:

e Contract A is governed by the terms of the tender call.

o Whether contract A arose depends on the intention of the parties to initiate contractual relations.

e P accepted a unilateral contract via the submission of the tender and bid deposit.

e The terms of Contract A were the express terms of the tender documents, and the SCC holds that there is an implied

term to submit a compliant bid and accept a compliant tender.

The privilege clause means any compliant bid can be accepted, but a non-compliant cannot be.

e Contract A was breached when the other tendered submitted a non-compliant bid, and damages are awarded to the P
because the court decides on the balance of probabilities that the contract would have been awarded to the P.

Principles:

e The terms of the contract are governed by of the terms of the tender call but may include implied terms.

e The court may find an implied term on any of the three grounds outlined in Canadian Pacific Hotels Ltd v Bank of
Montreal (SCC 1987), including on the basis of the presumed intention of the parties. Presumed intention is
determined on the basis of the intentions of the actual parties, not the intentions of reasonable parties.

e Animplied term restricting the owner’s discretion in accepting a bid is not necessarily inconsistent with a privilege
clause. All the terms of Contract A must be read together.

e The terms of Contract A included an implied term based on the parties presumed intentions, either as a term necessary
to give “business efficacy” to the contract or under the “officious bystander test” (i.e., the officious bystander in the
position of these parties.)

Implied Terms: Canadian Pacific Hotels Ltd V BMO

e Terms may be implied in a contract:

e 1) based on custom or usage (implied in fact — i.e. on the basis of presumed intention)

e 2) as the legal incidents of a particular class or kind of contract (implied in law)

e 3) based on the presumed intentions of the parties where the implied term must be necessary “to give business
efficacy to a contract or as otherwise meeting the ‘officious bystander’ test as term which the parties would say, if
questioned, that they had obviously assumed” (implied in fact — i.e. on the basis of what these parties implicitly
understood)

SUMMARY TENDERING

e Inatendering process, the submission of a tender in response to the invitation for tenders gives rise to a contract
between the owner and the tenderer, designated Contract A. (Ron Engineering, MJB Enterprises)

e The call for tenders is an offer to consider bids for the primary contract. The submission of a tender is acceptance of
the offer and gives rise to Contract A. (MJB Enterprises)

e The construction (or primary) contract itself is “Contract B”. It arises when the owner accepts a tender.

e The call for tenders is also an invitation for offers to enter into Contract B. The submission of a tender is an offer to
enter into Contract B on the terms of the tender. (MJB Enterprises)

e Terms of Contract A include:
e 1) express terms - The terms of the tender documents issued by the owner in the call for tenders. (Ron Engineering)

including privilege clause and forfeiture of bid deposit.
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2) Implied terms: Terms that may be implied on the basis of the parties’ presumed intentions under the principles in

Canadian Pacific Hotels Ltd v Bank of Montreal. (MJB Enterprises)

e i.e. cither as a term necessary to give “business efficacy” to the contract or under the “officious bystander test. On
what basis did the parties reasonably assume the agreement would be conducted?

e The court will readily find a term implied in fact under which the owner is obliged to accept only a compliant bid
(i.e. a bid that complies with the terms of the tender documents). (MJB Enterprises)

e Terms implied may vary depending on the language of the tender documents and the circumstances of the case.

CERTAINTY OF TERMS

General

There are competing policies with respect to certainty of terms:

1) the law should give effect to agreements intended to create binding obligations, even If the parties did not clearly
define all the terms of their transaction.

2) the court should not impose contractual obligations by filling in vague or incomplete terms in a manner that may be
inconsistent with the obligations one or the other (or both) of the parties would have been willing to assume.

VAGUENESS

R v CAE Industries

[1986] 1 FC 129
Facts:

P: CAE (respondent); D: The Crown (appellant)

The GOC and the respondent negotiated the takeover of an Air Canada maintenance base by CAE.

In March 1969, 3 Ministers signed a letter to CAE

The letter provided certain assurances to CAE in connection with the purchase of the base.

The assurances went to how much work would be given by the government to the base once it was owned by CAE.
The GOC guaranteed 40,000 to 50,000 defence manhours per year from '71-'76.

GOC would give its best efforts to help fill the rest of the manhours required.

By 1971, the workload had diminished, and CAE sued.

Issue:

Did the letter give rise to a contract between parties and was a contract intended?

Was the agreement too vague and uncertain to be a contract?

Is there a contract where one of the parties to an agreement did not intend it to be legally binding?

Is there a contract where the terms of the parties’ agreement are vague — i.e. do not establish their respective
obligations in detail?

Analysis/Holding:
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The Federal Court of Appeals looks at the intention to enter into a contact and the context.

The GOC approach CAE as a potential buyer, and wanted to preserve the employment in Winnipeg.

It is clear from the evidence surrounding the document, that it was treated by the parties as a binding contract.

The GOC did not discharge its burden to prove no intended legal effect.

Vagueness: intention does not mean there was a contract, so each and every word has to be looked at to determine if
there was meaning that lends itself to a contract.

If the contract is so vague and uncertain then it is incomplete and unenforceable.

It is not too vague, it does not leave anything unsettled that had to be settled and as a contract it can stand on its own
two feet.

On enforceability: the assurances in the letter as to guarantees and best efforts are binding commitments.




e Best efforts mean a broad obligation to secure additional work up until the limit but does not mean the GOC has to
break other contracts or neglect the public interest.
e Overall: there was intention to enter into a contract based on the language and surrounding circumstances.

Principles:
e Intention
o Intention to enter a contract may be gathered from the language used and the surrounding circumstances. “The
law implies to a person an intention corresponding to the reasonable meaning of his words and acts.” —i.e. an

objective test.
e The onus of proof is on the person who asserts that no legal effect is intended.

e Certainty of Terms
e Ut res magis valeat quam pereat: “A deed shall never be void where the words may be applied to any extent to
make it good.”
e In other words, in a commercial agreement, “Every effort should be made by a Court to find a meaning, looking at
substance and not mere form, and difficulties of interpretation do not make a clause bad as not being capable of
interpretation, as long as a definite meaning can properly be extracted.”

INCOMPLETE TERMS

May and Butcher Ltd. v R

(1929), [1934] 2 KB 17 (HL)

Facts:

e P: May and Butcher; D: Government Disposals Board

¢ May and Butcher want to buy excess tentage left over from WWI from the government.

e  The buyers were to put a 1000-pound deposit down and the government would sell the whole of the old tentage that
was to come available up to and including Dec 31, 1921.

e The prices paid, and the dates of payment were to be agreed upon from time to time between the parties as the tentage
became available.

o Delivery shall be taken in periods agreed upon between the two parties, when such quantities of tentage become
available.

o Disputes arising from this arrangement will be submitted for arbitration in accordance with the Arbitration Act of
1889.

e A second verbal agreement is made to purchase additional tentage.

Issue:

o Where the terms of the contract sufficiently defined to constitute a legal binding contract?

e Can there be a contract when parties have agreed to agree in the future regarding one or more elements of the
transaction (such as price)?

Analysis/Holding:

e Parties can sign relevant documents that contain all the terms, but it is not open for them to agree that they will in the
future agree upon a matter which is vital to the arrangement between them and has not yet been determined.

e Parties can set fixed prices, or they can agree to the mechanism that sets prices.

o If neither of those occurs, the price must be a reasonable price

e But the Court won’t impose a reasonable price here because the parties never agreed to a reasonable price, and that
would impose a term on the parties they did not contemplate.

o If the agreement is that the price will be set by a third-party valuation and that third party cannot or does not make a
valuation, there can be no agreement.

e The arbitration clause does not matter because it governs contract disputes and there was no contract to govern.
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Principles:

e “An agreement between two parties to enter into an agreement in which some critical part of the contract matter is left
undetermined is no contract at all.”
e i.e. Anagreement to agree on a significant matter in a transaction is not a contract.

Hillas & Co. v Arcos Ltd.

(1932), 147 LT 503 (HL)

Facts:

P: Hillas (UK); D: Arcos (Russian government business)

Hillas brought an action against Arcos for breach of contract.

The contract was for the purchase of 100,000 standards of Russian timber by Hillas in 1931.

Hillas agreed to buy the lumber of fair specification on favorable terms during 1930.

The agreement stated the buyers have an option to buy 100,000 standards of timber during 1931.

Whatever the conditions are, the buyers will get the goods on conditions and at prices of a 5% reduction of the fob
value of the official price list at any time ruling during 1931.

e Arcos refuses to deliver the 1931 lumber to Hillas.

Issue:

e Was the option agreement for purchase of lumber during 1931 binding? i.e. Was the option agreement a contract?

e Is there a contract where parties have not established the terms governing an essential element of the transaction (e.g.
the price, delivery or specifications of goods)?

Analysis/Holding:

e Trial court said contract, appeal court said no contract, House of Lords says contract.

e In contracts for future performance over a period, the parties may not be able to or wish to specify manners in detail,
and may leave them for determination in the working of the contract.

e The courts may determine was is just and reasonable where the contractual intention is clear, but the contract is silent
on some detail.

e Some of the matters to be determined throughout the performance of the contract require consultation and concession
BUT there is no uncertainty of terms because if differences arise, the standard of reasonableness can be applied by the
law.

An objective standard could be applied to delivery, or specifications.

e The price was set by an objective standard and the prices was obtainable.

e It was fixed by this contract by clauses that reference the respondents schedule and a further provision that the
buyer/appellants were to have the advantage of a beneficial term.

e The option was given as one of the conditions the buyers agreed to buy the standards of wood, and is part of their
consideration for doing so, it is binding.

Principles:

e The court may not make a contract for the parties but may make “appropriate implications of law as, for instance, the
implication of what is just and reasonable to be ascertained by the court as a matter of machinery where the
contractual intention is clear, but the contract is silent on some detail.

e Thus, in contracts for future performance over a period, the parties may not be able, nor may they desire to specify
many matters of detail, but leave them to be adjusted in the working out of the contract.

e Such contracts might well be incomplete or uncertain; with that implication in reserve they are neither incomplete nor
uncertain.”

o Overall: An agreement is a contract even if the parties have not specified final terms governing an element of the
transaction (e.g. price) if there is machinery available to determine the matter in question (on an objective basis).

Foley v Classique Coaches Ltd.

[1934] 2 KB 1 (CA)
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Facts:

P: Folely; D: Coaches

Defendant agreed to purchase land from the plaintiffs.

This agreement was made subject to the defendants entering an agreement to purchase all the petrol required for the
business from the plaintiffs.

The price was to be agreed to by the parties in writing and from time to time.

There was an arbitration clause which called for arbitration subject to the Arbitration Act, 1889.

The supplemental agreement and sale of land were completed, and the defendants for three years bought all their
petrol from Foley.

The defendants thought at this point they could purchase their supplies on better terms elsewhere.

Issue:

Is there a binding contract w/o a fixed price?

Analysis/Holding:

The defendants have no intention of returning the land and would have been annoyed had they been asked to do so.
The parties in this case believed they had a contract, and acted upon it for three years. There was also an
arbitration clause which relates to these issues: Reliance, Intention at the time the contract was made,

e The sale of the land was conditional on the purchasing the gas. May have affected the price of the land.

e There was an effective and enforceable contract although no future definite price had been agreed to for the petrol.
Reasonable price, is found as an implied term.

Principles:

o Where parties agree to reach agreement on price (or another matter) in the future, the court may find an implied term
under which the price to be paid is a reasonable price (or the matter in question is to be determined on the basis of
what is reasonable). Factors that support the implied term are:

o the parties clearly intended to enter into a binding agreement

o the parties acted on the agreement for a significant period of time

e the circumstances are such that the defendant would gain a significant benefit at the expense of the plaintiff if the
agreement is not enforced (i.e. the plaintiff would be denied expected reciprocal benefits)

o the agreement includes an arbitration provision for the resolution of disputes, including a dispute over price (or
the matter in issue).

Notes:

Remedy for breach in this case: an injunction, an equitable remedy. Refers to a mandatory injunction, saying that
you must continue to buy your fuel from Folely.

It was hard to quantify the damages since it was a contract in perpetuity, and you wouldn’t know the price of fuel
over the long run.

GENERAL INCOMPLETE TERMS

The leading case in Canada is Calvan Consolidated Oil and Gas v Manning, [1959] SCR 253:

e An arbitration clause was used in the contract to deal with a particular point that was not able to be decided at the
time of signing a contract.

e The contract was found to not be void for uncertainty.

It can be the case that a mechanism that includes arbitration or valuation may fail. See Sudbrook Trading Estate v
Eggleton (1982), House of Lords, where one person refused to appoint a valuer for a transaction.
e The court still held it was a valid option contract.

If the matter left unspecified is the intended duration, that is not usually regarded as an omission warranting the
conclusion that the parties do not have an agreement on essential terms.
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MACHINERY

Machinery is a specified means of determining the matter to be decided on an objective basis.

An agreement is a contract even if the parties have not specified final terms governing an element of the transaction

(e.g. price) if there is machinery available to determine the matter in question (on an objective basis).

The machinery may be the provision of a formula according to which the matter is determined (i.e. the price is to give

the buyers a reduction of 5% on the value of the official price list ruling during 1931) Hillas v Arcos

The machinery may be found by implying the standard of reasonableness (i.e. the goods are to be delivered at

reasonable times, specifications of standards are to be reasonable.)

May be a term, express or implied, establishing an objective standard

e e.g. price to be a reasonable price: Folely v Classique coaches (substantive contract for the purchase of fuel)

e e.g. negotiations to be conducted in good faith to determine market rent: Empress Towers Ltd V Bank of Nova
Scotia (process contract to negotiate terms of renewal)

May be a stipulated process for determining the matter to be agreed

e e.g. inthe event of inability to agree, price to be determined by arbitration (where means of establishing the
arbitration process are indicated)

o Note cases: Calvin Consolidated Qil and Gas Co v Manning (p 126), Sudbrook Trading Estate Ltd v Eggleton (p
127)

AGREEMENTS TO NEGOTIATE

GENERAL

The courts may find contracts to negotiate. Does not mean you have to reach an agreement but you have to make
genuine efforts to negotiate.

In these instances, we are talking about two potential contracts. A contract to negotiate, and then if that succeeds the
substantive contract.

The process contract might be embedded in the larger contract.

So, is an agreement to negotiate sufficiently certain to be a contract?

Empress Towers Ltd v Bank of Nova Scotia

[1991] 1 WWR 537 (CA), leave to appeal to the SCC refused.
Facts:

P: Empress Towers, the landlord; D: Bank of NS, tenant.

The action was brought by Empress to obtain a writ of possession, i.e. take possession of property that one does not
currently control.

The parties had a lease which contained the clause renewal could be made for five-year periods at the prevailing
market price.

The commencement of the renewal term was to be mutually agreed between landlord and tenant.

The lease was set to expire and BNS proposed a rental rate of 5,400 however, the P never responded.

The D mailed again saying that it was willing to negotiate on the price, and a day before the lease expired, Empress
replied that the rent proposed was fine but $15,000 would need to be put down first.

Later it came out that an Empress’ employee was robbed at a BNS branch for the sum of $15,000.

Issue:
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Was the renewal clause “void for uncertainty”? (i.e. Was there a contract to negotiate terms for renewal of the lease?)
Was there a contract to negotiate terms for renewal of the lease?




Analysis/Holding:

If a clause that is not precisely expressed, the courts should strive to ascertain its meaning and not set aside the

agreement.

If all the parties have said is that they will enter into a lease at a rate to be agreed, there can be no enforceable

obligation.

There may be an obligation to negotiate if:

e 1) Rentis to be simply agreed - non-enforceable

e 2) Rent is to be established by state formula, but no machinery is provided for applying the formula, the courts
may supply the machinery.

e 3) The formula is set out but defective, and the machinery is provided for applying the formula. The machinery
may be used to cure the defect in the formula.

The effect of the mutual agreement is that the landlord cannot be compelled to enter into a renewal at a rent it has not

accepted as the market rental.

This is not the only effect, it carries an implied term that:

e The landlord negotiates in good faith with the objective of reaching an agreement on the market rental rate; and an
agreement on the market rental will not be reasonably withheld.

An agreement to negotiate in good faith is sufficiently certain to be a contract, and not simply an agreement to agree,

which is not enforceable.

e Good faith has the same degree of diligence as “best efforts”
e The P had not negotiated in good faith and the appeal was dismissed.
Principles:

An agreement to negotiate to reach terms may be enforced as a contract where the parties are obliged to negotiate in
good faith and an objective standard exists against which to measure the parties’ efforts.

A term requiring the parties to negotiate in good faith may be implied under the officious bystander and business
efficacy principles where parties clearly intended the agreement to have legal effect and they have agreed to an
objective standard such as market rent.

Manpar Enterprises Ltd v Canada

(1999), 173 DLR (4th) 243 (BCCA)
Facts:

Manpar held a permit under contract with the Crown, Department of Indian and Norther Affairs, to remove and sell
sand and gravel located on a reserve.

The initial permit was for 5 years, and had the provision:

e Right to renew for 5 years subject to performance and renegotiation of the royalty rate and annual surface rental.
e The royalty rates and annual surface rental shall not be less than the preceding term.

The trial judge had found no obligation to negotiate in good faith, when the Government did not want to renew
Manpar’s contract.

Issue:

Was the federal Crown in breach of a contractual obligation to negotiate to reach agreement on royalty rates and
surface rental?

Was the renewal clause uncertain?

Was there an implied term requiring the government to negotiate in good faith for a renewal?

Analysis/Holding:

Other cases are different in that terms were implied into leases that were continuing leases, which is different than the
case at bar, where there was only anticipation that the arrangement might last for ten years.

Unless there is benchmark, as there was in Empress, to measure the standard of duty, the negotiation concept is
unworkable.
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e The implication of a term can only be made if it is the case that bother parties would be likely to agree that such a
term should be implied.

e There was no arbitration clause, which are typically included where some matter is left open to be negotiated in the
future.

e The language chosen, and the renewal clause reflects a stated desire by the Crown affording it considerable latitude in
deciding whether or not to agree to any extension of the permit and what terms might be acceptable if it were to agree
to such a renewal.

o Each agreement must be construed on its own facts: The Crown clearly had on its mind the interest of the Band and
obligations under the jurisprudence. It could not have bound itself to another 5-year agreement because if the Band
did not want the land used this way, the Crown would have had issues.

o No term ought to be implied and there was no duty to negotiate in good faith because the language did not provide an
objective benchmark to measure this against.

e There was no enforceable agreement that arose out of the renewal clause.

Principles:

e The finding of an implied term requiring a party to negotiate in good faith is a matter of contract interpretation.

e The language of the agreement must be considered in light of the surrounding circumstances — in this case, the
government’s fiduciary duty to the Skyway band.

¢ Note also the absence of an arbitration clause.

o (Implicitly) A bare agreement to negotiate is not contractually enforceable.

Wellington City Council v Body Corporate 51702 (Wellington)

[2002] 3 NZLR 486 (CA)

Facts:

e P: Alirae Enterprises; Defendant: City Council (appellant)

e City Council was sued for breach of contract and at trial ordered to pay damages of $580,2009.

e The contract that was found to have been breached was a process contract. It obliged City Council's officers to
negotiate in good faith with Alirae regarding the sale of the Council's interest as a lessor at a property, where Alirae
was the lessee.

¢ Judge found that the Council officers did not negotiate in good faith and damages were assessed on that basis that if
Council had not breached, a substantive contract for purchase would have been reached.

e The letter which formed the basis of the claim:

e Council officers will negotiate, in good faith, sales of Council's leasehold interests to existing lessees at not less
than the current market value of those interests.

Issue:
e \Was the agreement to negotiate in good faith a contract?
e Is an agreement to negotiate in good faith sufficiently certain to be a contract?

Analysis/Holding:
e  Court sets out a 2-contract analysis:
e 1) Process contract: the agreement to try and achieve the substantive bargain.
e Breach = failure to try, according to the terms of the process agreement, to reach agreement on the substantive
bargain. Failing to reach agreement is not necessarily a breach.
e The process contract could be a stand-alone agreement or part of a larger contract, such as a pre-existing
substantive bargain, where the process is to agree to an extension.
e 2) the Substantive bargain
o For an enforceable contract in common law, consensus must have been reached between parties on all essential terms
or upon some objective measure of sufficient certainty.
o Regarding price, for enforceability, parties must have agreed upon the price or at least they must have agreed upon
objective means of sufficient certainty whereby the price can be determined by someone else, or by the Court.
o Ifthe price is left for later subjective agreement, the contract is not enforceable.
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There is no sufficiently certain objective criterion by means which the Court can decide whether each party is in
breach of the good faith obligation.
The contract was unenforceable given there was no more definition than to negotiate in good faith.

Principles:

For there to be an enforceable contract the parties must have reached consensus on all essential terms; or at least upon
objective means of sufficient certainty by which those terms may be determined.

Obijective means may be express or implied (terms).

An agreement to negotiate in good faith is by itself not sufficiently certain to be a contract.

Good faith is an inherently uncertain standard.

Negotiation is a subjective exercise: parties must be free to pursue their own self-interest in the negotiation of a
contract

BUT if a contract specifies the way in which the negotiations are to be conducted with enough precision for the Court
to be able to determine what the parties are obliged to do, it will be enforceable.

Notes:

The Court relied on Walford v Miles (HL 1992):

An agreement to negotiate is unenforceable because it lacks the necessary certainty.

Good faith negotiations are inherently repugnant to the adversarial position of the parties when involved in
negotiations.

Each party in the negotiation it to pursue its own interest as long as he avoids making misrepresentation.

Bhasin v Hrynew

2014 SCC 71
Facts:

Bhasin and Hrynew were both enrollment directors for Can-Am, a company that marketed education savings plans to
investors.

Bhasin's contract with Can Am stated it would automatically renew at the end of three years, unless either party was
given 6 months' notice.

Hrynew wanted to merge businesses with Bhasin, but was refused. Eventually, Can Am made Hrynew a supervisor of
the enrollment directors.

Bhasin would not let Hrynew review his confidential business records despite Can Am stating Hrynew had to treat the
information as confidential, even though three was no obligation to do so.

Can-Am had a plan to restructure its agencies and merge Bhasin with Hrynew. Bhasin would still not let Hrynew see
his records, and Can Am gave Bhasin the six-month notice required to terminate the contract.

Issue:

Are parties to a contract subject to a duty of good faith?
Was there an implied duty of good faith in the manner in which the contract was performed?

Analysis/Holding (only applies to negotiate in good faith):

A unanimous court held: contracts_generally do not include a term implied in law requiring the parties to act in good
faith in the manner of performance, though several rules and doctrines of 2 contract law involve obligations in the
nature of good faith.

Two principles were advanced, described as “incremental steps” in the further development of the common law.

e 1. Good faith contractual performance is a general “organizing principle” of the common law of contract which
underpins and informs the various rules in which the common law, in various situations and types of relationships,
recognizes obligations of good faith contractual performance, and

e 2. As a manifestation of this organizing principle of good faith, there is a common law duty which applies to all
contracts to act honestly in the performance of contractual obligations.
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The articulation of an organizing principle of good faith and the recognition of specific good faith doctrines “will
bring the law closer to what reasonable commercial parties would expect it to be” (at para. 41), which is “a basic level
of honesty and good faith in contractual dealings” (at para. 60).

This means that while there is no general duty of good faith in contract performance, there is an organizing principle
of good faith that underlies specific contract rules and doctrines. There is a new common law duty of acting honestly.

Principles:

See holding.

The organization principle states that parties must perform their contractual duties honestly and reasonably and not
capriciously or arbitrarily.

In carrying out their own performance of the contract, a contracting party should have appropriate regard to the
legitimate contractual interests of the partner.

Parties must not lie or otherwise knowingly mislead each other about matters directly linked to the performance of the
contract.

COMMENTS ON NEGOTIATING IN GOOD FAITH

What is unclear, is whether an agreement to negotiate in good faith is sufficiently certain to be recognized as a
contract itself or as a part of a broad contract.

The Canadian cases, including Empress Towers, suggest that an agreement to negotiate in good faith is contractually
enforceable if it refers to an objective standard guiding the conduct of negotiations.

For example, in Empress the agreement to negotiate was over the market rental rate. This allowed the Court to
determine whether the landlord negotiated in good faith by comparing the rent demanded with the prevailing rate for
comparable properties.

So, an agreement to negotiate in good faith is not a contract for two reasons:

e 1) itisimpossible to define the meaning of the obligation in a way that allows us to know what sort of behavior
does or does not amount to good faith in a negotiation.

e 2) negotiating parties are and should be unfettered in taking the position that suits their subjective interest,
however unfair and unreasonable that position may be to the counterpart.

But then there is Bhasin and Hrynew:

The conclusion that can be drawn from the Court's decision is that while the precise actions and constraints required
by good faith may vary according to the context of the obligation, the meaning of the standard in any given context is
ascertainable.

Accordingly, if it is not inherently uncertain, an agreement to negotiate in good faith meets the certainty requirement
for contract formation and is a contract.

085664 BC Ltd v TimberWest Forest Corp

BCSC
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A recent example of the principles from Bhasin v Hrynew:

The parties had an agreement for the plaintiff to log on TimberWest's properties.

It was a five-year contract with only the first-year rate set. The subsequent years were to be "negotiated in good faith."
TimberWest ended the agreement and the plaintiff sued.

The judge found for the plaintiff noting that the substantive contract had an express good faith term even though there
was no definition or standard to measure it against.

The Judge invoked the Bhasin principles of a duty of honest performance, which requires honesty in the performance
of contractual obligations.

TimberWest was therefore required to act honestly in the negotiation of rates since that was part of the substantive
contract.




They did not because they did not disclose a strategy to terminate the contract to reduce costs, which eliminated the
very purpose of the agreement.

COMMENTS ON GOOD FAITH CONT’D

Bhasin and subsequent cases suggest that a process agreement to negotiate in good faith to reach a substantive
contract, or substantive terms within a broader contract, is contractually enforceable.
A party who does not act in good faith in negotiation of terms is in breach.

This raises three sub-issues:

a) Can the court find an implied term requiring good faith negotiations?
e Empress found an implied term, other cases have not.

b) What does the good faith standard require of the parties in factual terms? (What must they (not) do?)
o  Will be context and fact specific.

e SCC; honestly and reasonably not capriciously or arbitrarily.

e Must not act in a way that would eviscerate the very purpose of the agreement (TimberWest)

c) What is the remedy for breach?

e In TimberWest the standard principle was followed: what position would the victim of the breach have been in if
the contract was performed?

e Requires the court to determine whether parties would have reached an agreement and on what terms.

e Objective standards will aid this determination; i.e. a market rate.

Damages for a breach of duty to negotiate in good faith:

o Expected damages: the amount that would put the victim of breach in the position she/he would have been in if

negotiations were conducted in good faith and resulted in a substantive bargain (TimberWest)

e Requires proof on a balance of probabilities that negotiations would have succeeded and proof of the terms of
the substantive bargain.

o For example, it was more likely than not that parties would have reached agreement on terms under which the
plaintiff would have earned a profit of $100,000.

e This will be very difficult to do. Would they have reached an agreement and if so, what would they have
agreed upon?

¢ Reliance damages: damages compensating for the expenditures made in reliance on the defendant's commitment
to negotiate in good faith.

e Loss of chance: multiply benefit that plaintiff would have achieved if a substantive bargain were reached by the %
likelihood that agreement would have been reached if the parties had negotiated in good faith.

e Equitable remedy?: an injunction preventing the defendant from terminating negotiations.

ANTICIPATION OF FORMALIZATION

Where parties are negotiating, there is often preliminary agreements towards basic terms or structure of the more
formal agreement that is contemplated for the future.
Letters of intent or Memorandum of agreement
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Bawitko Investments Ltd v Kernels Popcorn Ltd.

(1991), 79 DLR (4th) 97 (Ont CA)

Facts:

e A:Kernels (D); R: Bawitko (P)

e The respondent approached Kernels about opening a franchise and received an information package including a draft
standard form franchise agreement.

e The draft agreement is long and sets out minute details.

o On April 18, 1984, the trial judge found that the plaintiff/respondent was orally contracted by the defendant/appellant
a franchise store. The parties had agreed:
e The parties had agreed to waive a particular fee.
e Extended the agreement from 5 to 10 years
o The fee paid on resale of the franchise would only apply within one year.
e The personal guarantees in the draft agreement were eliminated.

e The meeting ended with a handshake and "You've got a deal."”

Issue:
o Was the oral agreement a contract or was its enforceability as a contract subject to the parties’ subsequent agreement
on all of the terms and conditions to be contained in the contemplated written franchise agreement?
e When is a preliminary agreement that contemplates the execution of a more detailed written contract itself a
contract?

Analysis/Holding:

e Parties may contract to contract.

e The original contract may be incomplete because essential provisions intended to govern the contract and relationship
have not been settled or agreed upon.

e H: The contract is too general or uncertain to be valid.
This was to be a complex business relationship and they had only agreed on a few terms, however, there was lots left
to be unsettled.

e There was no agreement on the terms to be included in the formal written document.
The terms, other than those agreed to, were to be settled and agreed upon later. Not all essential terms were included.

Principles:

o Parties may bind themselves to execute at a future date a formal written agreement containing specific terms and
conditions. When they agree on all of the essential provisions to be incorporated in the final document with the
intention that their agreement shall thereupon be binding, they will have fulfilled the requirements for formation of a
contract.

e The fact that a formal written document to the same effect is to be thereafter prepared and signed does not alter the
binding validity of the original contract (i.e. the initial agreement is a contract regardless of whether the written
agreement is completed).

SUMMARY CERTAINTY OF TERMS

Issues:
e 1) Isthere a contract where the terms of the parties’ agreement are vague (i.e., do not establish their respective
obligations in detail)?
e General principle of interpretation — Where parties clearly intend to be enter into a binding agreement the court
should seek to give meaning to its terms so as to give it contractual effect, especially in a commercial relationship.
(R v CAE Industries)
e If the meaning of the language used cannot be determined there is no contract.

e 2) Istherea contract where parties have agreed to agree in the future regarding one or more elements of the
transaction, or left a material element undefined?
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o (Note: The time to determine issues of contract formation is at the time the agreement that is alleged to be a
contract is made.)

e A) Anagreement to agree on a material element is not a contract, because it is impossible to determine what the
parties’ obligations are intended to be (May & Butcher v R)

e B) Qualification: An agreement may be a contract notwithstanding that the content of one or more material terms
is left to be agreed or defined if:
e The parties clearly intended to assume binding obligations (see general principle of interpretation above),

AND
e An objective standard or “machinery” is available to determine the content of the incomplete terms.
e Machinery:

o formula based on price list (Hillas v Arcos) = “machinery”
standard of “reasonableness” may be implied (Hillas v Arcos, Foley v Classique Coaches). Implied term
is more likely where:

o the agreement is part of a larger transaction that has given rise to contractual obligations (Hillas v Arcos,
Foley v Classique Coaches)

e Previous dealings have proceeded on the terms in question (Hillas v Arcos) and/or parties have acted
materially in reliance on the agreement, especially where non-enforcement would benefit the defendant at
the plaintiff’s expense (Hillas v Arcos, Foley v Classique Coaches)

e an arbitration provision is available to resolve disputes, operating in conjunction with a “reasonableness”
or another objective standard.

3) Is there a contract when parties have agreed to negotiate to reach agreement? Can an agreement to agree be

characterized as a contract to negotiate?

e Problems: Lack of precision in defining the obligation to negotiate. What must the parties do to fulfil the
obligation?

o Difficulty in assessing damages for breach of a duty to negotiate.

e Approach:
o Distinguish between the process contract (agreement to negotiate) and the substantive contract (Wellington
City Council).

e Anagreement that is too uncertain to constitute a substantive contract may be a valid process contract —i.e. a
contract to negotiate in an attempt to reach a substantive contract (e.g. Empress Towers. Parties agreed that
the rental should be “market rental prevailing...as mutually agreed”. Court said this was an agreement to
negotiate in good faith to reach agreement).

e Anagreement to negotiate cannot be a contract unless it is sufficiently certain - i.e. must specify the way in
which negotiations are to be conducted with enough precision to enable a court to determine what parties are
obliged to do. (Wellington City Council)

e Sufficient certainty may be found in a duty to negotiate in good faith when accompanied by an objective
standard against which to measure performance, such as “market rates”. (Empress Towers)

A duty to negotiate in good faith without reference to an objective standard has traditionally not been regarded as
sufficiently certain to constitute a contract (Wellington City Council).
e BUT
o While the case law is mixed, some recent court decisions suggest a willingness to recognize an agreement
to negotiate in good faith as a contract.
e The SCC decision in Bhasin v Hrynew supports the argument that the behaviour required under the
standard of good faith can be objectively determined taking into account the circumstances of the case
and is therefore not inherently uncertain (see TimberWest Forest Products).

4) How does a duty to negotiate in good faith arise?

e A duty to negotiate in good faith may arise under an express term (parties agree expressly to negotiate in good
faith to reach agreement on X matter) or a term implied in fact.

e On what basis may the court find an implied term obliging parties to negotiate in good faith?
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e A duty to negotiate in good faith and not unreasonably withhold consent may be implied where an objective
standard exists against which to measure performance of the duty. (Empress Towers, compare Mannpar)

o The implied term is based on the “officious bystander” or “business efficacy” test; i.e. The intention of the
parties determined objectively. See MJB Enterprise v Defence Construction referring to Canadian Pacific
Hotels Ltd v Bank of Montreal (SCC) regarding implied terms generally.

e A duty to negotiate in good faith will not be implied in the absence of a clear intention to create a binding
contractual obligation. (Mannpar — obligation to respect needs and wishes of the band required Crown to
maintain unfettered discretion in renewal of permit.)

e A court may imply such a term more readily where the remedy sought does not require an assessment of
damages for breach. (Note remedy in Empress Towers)

5) What is the remedy for breach of a contract to negotiate?

o Expectation damages: What position would the plaintiff have been in if the other party had negotiated in good
faith?

e Inprinciple, damages may be awarded for loss of a chance to benefit by reaching agreement on the substantive
contract if evidence is available to support quantification of the claim (% likelihood of reaching agreement on
terms x benefit that would have been received on terms that would have been agreed).

o Alternatively, the court might consider a restitutionary award.

6) When is a preliminary agreement that contemplates the execution of a more detailed written contract itself a
contract? Bawitko Investments Ltd v Kernels Popcorn Ltd
o Have the parties agreed on all the essential terms of their agreement?
o No contract if essential terms have not been agreed upon or the contract is too general or uncertain to be valid
in itself.
o But if the parties have agreed on all essential terms, the agreement is a contract regardless of whether the
anticipated and more detailed written agreement is completed.
o Do the parties clearly intend to be bound?
¢ No contract if the parties intend that their legal obligations do not arise until a formal contract has been
approved and executed, even if there is no uncertainty as to the terms of the agreement.

CONSIDERATION

GENERAL

A promise can be enforceable in law:

e 1) If incorporated in a contract — i.e. the requirements of contract formation are satisfied.

e 2) If incorporated in an instrument under seal as a deed — i.e. if the requirements for creating a sealed instrument
are satisfied.
e Very rare today.

e 3) If the doctrine of estoppel applies to prevent breach of the promise - but (likely) not as grounds for damages for
breach.

e Estoppel may prevent a person from acting in a way that is contrary to something they have said or done prior to
that.

Consideration

e avaluable consideration, in the sense of the law, may consist either in some right, interest, profit, or benefit
accruing to the one party, or some forbearance, detriment, loss, or responsibility, given, suffered, or undertaken by
the other.

It is a requirement of contract formation.

The agreed exchange of value between parties to an agreement.

Value may be a benefit conferred or a detriment, forbearance or responsibility undertaken (Currie v Misa)
The promise of a benefit or a promise to assume a detriment, forbearance or responsibility is consideration.




o Bilateral contract
e Promise by A and promise by B are exchanged
e A contract arises when the promises are exchanged (the date of the agreement)

e Unilateral Contract
e Promise by A and requested act by B are exchanged.
e Contract arises when the act is performed (but see Errington v Errington and Woods re: withdrawal of promise
once acts of performance are undertaken is not allowed; Carbolic)

o Consideration is a method of flagging or signaling your intentions to the other party and the world.
e They do not have to be of similar monetary value.

EXCHANGES AND BARGAINS

The Governors of Dalhouise College at Halifax v The Estate of Arthur Boutilier, Deceased

[1934] SCR 642

Facts:

o P: Dalhouise; D: Boutilier Estate

e  The Deceased promised to give Dalhousie $5,000. The promise was made via a letter but there was not follow up on
the terms of the payment.

o Ina follow-up letter to the College, the deceased affirmed his promise but noted that currently he had financial
difficulties.

o He died before the payment was made.
The College spent money in anticipation of receiving the funds from the deceased.

Issue:

e Isanagreement to make a charitable donation a contract?

e Is there consideration given for a promise of funds under a charitable pledge (i.e. is the promise to contribute
“supported by consideration’)?

Analysis/Holding:

o The deceased's promise can only be binding in the event that it is found to be a contract supported by good and
sufficient consideration.

e Was the donation letter sufficient consideration as alleged by the appellants?

e There was no agreement between Mr. Boutilier and the other donors. The promise made by the other donors is not
consideration, because consideration requires and exchange of value (exchange of promises). There was no
exchange.

e The appellants also argued that there were mutual promises.

e For the promise of the money by the deceased, Dalhouise argued that they had promised (through acceptance) to
use the money for what was described in the donation letter.

e The Court rejects this, says the reasons for which the money was given are too general to be specific requests, and if
the cases were reversed the deceased would have likely had not claim to hold the College to those uses of the money.

e The only evidence outside the donation letter that there was consideration for the donation was that the College
increased its expenditures on the strength of the donation received.

e The was no binding contract and the appeal was dismissed.

e To do otherwise would be to hold a naked, voluntary promise to be a binding legal contract by the subsequent action
of the promisee alone without the consent, express or implied of the promisor.

Principles:
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e Consideration requires an exchange of value (may be exchange of promises) —i.e. A promise given by Ato B in
exchange for a promise given by B to A. If A and B both make promises to C, there is no exchange between A and B
S0 no consideration for the promises made by either A or B to C.

o Consideration requires that one party assume an obligation or undertake a commitment in exchange for the other’s
promise.

e An action undertaken is not consideration for a promise if not done in exchange for the promise. The action must be
done in response to a request (i.e. the exchange must be an agreed exchange).

Brantford General Hospital Foundation v Marquis Estate

[2003] OJ No 6218 (Ont SCJ)

Facts:

o A pledge was made by the deceased, Marquis, to the Hospital for part of its fundraising campaign.
e The deceased was known to give to charity, including the hospital.

e The pledge was for $1 million over five years.

e The pledge was made in 1998 and the first installment of $200 K was made in 2000.

e The deceased's late husband had also given to the hospital and had his name on a particular unit. In considering giving
the pledge, the deceased wanted to ensure his name remained on the new unit. The hospital suggested that both their
names be put on the unit.

e The hospital was a 1/5 beneficiary to the estate of Marquis. The estate refused to pay the remaining $800,000 of the
pledge.

Issue:

e  Was the promise to name the critical care unit for the donor and her husband consideration for the donor’s promise of
funds?

¢ Is the naming of a facility (or similar action) consideration for a promise to contribute funds to a public or charitable
organization?

Analysis/Holding:
e  There was no mention of the naming promise in the pledge and the deceased did not mention it to her accountant.
e The Hospital wants to rely on the pledge as evidence of a contract, but it does not contain the naming provision.
e The naming of the new unit is still subject to board of directors” approval.
e The Court finds that the naming rights cannot constitute consideration if it is still subject to approval.
e The naming rights are not consideration, they were a show of the hospital’s gratitude and separate from the donation
of the funds.
e There is no enforceable contract.

Principles:

e A promise to subscribe to a charity is not enforceable in the absence of a bargain.

e A promise or an act undertaken as an expression of gratitude is not consideration if the promise to be enforced was
not given in exchange for the promise or act.

Wood v Lucy, Lady Duff-Gordon

118 NE 214 (US NY, 1917)

Facts:

e P:Wood; D: Lucy

e Lucy endorses fashion and when she does it boosts sales. People pay for her endorsements and when they do it gives
the designs new value in the public eye.

e The P and D entered into a contract where he was to have the exclusive right for one year to place her endorsements,
subject to her approval, on the designs of others.
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e  She was to have on half of all the profits and revenues from the contracts that he makes.
o She ended up endorsing things without his knowledge and she was sued for breach of contract.

Issue:

o Did Wood provide consideration for Lady Duff-Gordon’s promise that he would have the exclusive right to place her
endorsements (i.e. exclusive marketing rights)?

e Is there a contract where one of the parties to an agreement has not expressly promised to do (or not do) something in
return for a promise by the other?

Analysis/Holding:

e Cardoza J: The court finds that while there is no explicit promise of the defendant to use his best efforts to place her
endorsement on goods, such a term can be implied.

e “A promise may be lacking and yet the whole writing may be instinct with obligation.”
The acceptance of exclusive agency was an assumption of its duties.

o \Woods' business was adapted to the placing of such endorsements and the implication as that his business would be
used for its purpose.

e She was given half of the profits and revenues, without an implied promise, the transaction cannot have such business
efficacy as both parties must have intended that all the events it should have.

e He was to account monthly for this so there were details that regarded the accounting for profit and other matters
(patents, copyrights and trademarks).

e By determining the intention of the parties, the promise has value. To promise one half of the revenues and profits of
the exclusive agency was a promise to use reasonable efforts to bring profits into existence.

e  There was a contract.

Principles:

o Implicitly: An agreement lacks consideration and is therefore not a contract where one of the parties has not
undertaken an obligation to the other.

¢ Animplied promise to make reasonable efforts to achieve a contemplated result may supply consideration that is
otherwise lacking, where the parties clearly intended a binding agreement.

BASIS FOR IMPLIED PROMISE

e Animplied promise will be found to give the agreement the “business efficacy” that the parties must have intended

(i.e. presumed intention — compare Canadian Pacific Hotels v Bank of Montreal)

e Factors in finding an implied promise:

e Business nature of transaction and character of parties (Wood was in the marketing business: “Otis F. Wood
possesses a business organization adapted to the placing of such endorsements as the said Lucy, Lady Duff-
Gordon has approved.”)

e The objective of the agreement (profit sharing) could only be fulfilled if a promise to make reasonable efforts was
implied.

e Detailed provisions regarding accounting for profits and other matters (e.g. patents, copyrights and trademarks) in
relation to marketing and sale of the designs suggests that the plaintiff had assumed duties.

Lampleigh v Brathwait

(1615), 80 ER 225 (KB)

Facts:

P: Lampleigh; D: Brathwait

Lampleigh brought suit against Brathwait for asumsit (an action on a promise).

D killed Mahume, and asked the plaintiff to try to obtain a pardon from the King for the defendant.
The defendant promised the plaintiff 100 pounds but did not pay him.
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e Inthe judgment it is said that the consideration was past and found for the plaintiff.
e The defendant claims the plaintiff actually did nothing to obtain the pardon.

Issue:
e Was Lampleigh’s effort in procuring a pardon consideration for Brathwait’s subsequent promise to pay £100?
e Isan act performed in the past consideration for a subsequent promise of compensation or reward?

Principles:

e A “mere volunteer curtesie will not have a consideration to uphold an assumpsit”.
o In other words, a voluntary act is not consideration for a subsequent promise of compensation.

o “But if that curtesie were moved by a suit or request of the party that gives the assumpsit, it will bind, for the promise,
though it follows, yet it is not naked, but couples it self with the suit before.”
e Butif an act is performed at the request of the promisor, the subsequent promise is enforceable.

BONA FIDE COMPROMISES OF DISPUTES CLAIMS

B.(D.C.) v Arkin

[1996] 8 WWR 100 (Man QB)

Facts:

e The plaintiff is suing the defendant for money she paid to them as compensation for damages the other defendant,
Zellers (the store) sustained resulting from thefts committed by her young son.

Arkin is not actually a defendant in this case as the proceedings had been discontinued.

The son stole from Zellers.

The mom, Mrs. B, paid $225, which was the sum of the goods taken by her son and other costs.

The goods were recovered and items, undamaged, were able to be sold ~$60 worth.

The additional costs ($225-$60) are what Zellers called incremental costs of shoplifting.

Issue:
e  Was the plaintiff’s agreement to pay in return for forbearance by Zellers a contract?
o Is forbearance from legal action or a promise of forbearance consideration for a reciprocal promise (i.e. to settle the
claim by payment)?

Analysis/Holding:

Parents are not generally liable for the torts of their children, unless they were negligent in some way.

Zellers submits the plaintiff voluntary paid the compensation and, therefore, entered into a contract with her.

The defendant's claim was not only doubtful but invalid.

The plaintiff would have believed the claim was a serious one and paid, but would have not done so if she knew it was

invalid.

o Zellers is not believed to have seriously thought that their claim could succeed. A competent and responsible lawyer,
ought to have known that the claim had no prospect whatsoever.

e The plaintiff was refunded the money under the law of restitution and received costs and interest.

Principles:

e  Forbearance from legal action on a claim is good consideration, whether or not proceedings to enforce the claim have
been instituted.

o Forbearance is good consideration even if the claim is doubtful or invalid, provided the claim is made on reasonable
grounds and the party forbearing in good faith believed it to have a fair chance of success.

o Forbearance to enforce a claim which is known by the party forbearing to be invalid or not believed by him to be valid
is therefore not consideration for a promise or payment of settlement.

e A party who relies on forbearance to enforce an invalid claim (which he or she nevertheless believes to have a fair
chance of success)
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o may not deliberately conceal from the other party facts which, if known, would enable the other party to defeat the
claim, and
e must show that he seriously intended to pursue the claim.

CONSIDERATION: PRE-EXISTING LEGAL DUTY

GENERAL

e If Alis already legally bound to perform some act to B, can that act be used as consideration in return for a promise
from B?

e Since that act is necessary, A is giving up nothing in exchange for B's promise. There is no possibility that A would
not have done that action.

e The performance of a pre-existing legal duty is not consideration in the eyes of the law (there are exceptions, see
cases).

e This situation is indistinguishable from a situation where there is a promise to do something that has already be done.

e 1) Duty owed to the promisor

e 2) Public Duty
e Traditionally, a promise to perform a public duty is not consideration.
o If the courts can find that the promise provided something extra, beyond the requirements of the public duty, there
is consideration.
¢ Includes a duty owed by a public official or an obligation imposed by statute.

e 3) Duty Owed to a 3rd party
e Performance of a duty owed to a third party has traditionally been viewed as good consideration, particularly in
the family context.

DUTY OWED TO A 3RP PARTY

Pao Onv Lau Yiu Long

[1980] AC 614 (PC)

Facts:

e P: Owner of all shares of private company, Shing On; D: Lau Yi Long, majority shareholder in public company, Fu
Chip.

e Fu Chip wants to acquire the building of the P which was their principle asset.

e Two agreements were made. The first, the P agreed to sell the Fu Chip all their shares in Shing On, in exchange for
4.2 million shares of Fu Chip.

e P promised to hold onto some of the shares for a year and a bit to not depress the market.

e The subsidiary agreement made specifically with the D (Long) promise to buy back the portion of shares that were
being held for a year for a set price in case the price fell.

e P was therefore not entitled to get any price increases on those withheld shares since they would be bought back at a
set price, and they would have to wait a year until they could realize any benefit from those withheld shares.

e The P realized this was a bad deal and said they would not execute the main agreement unless the subsidiary
agreement was changed.

o D changed it and signed a guarantee that if the price fell below the fixed price on the date the withheld shares could be
sold, the D would compensate the P the difference.

e The shares fell dramatically, and the D refused to fulfill the guarantee.

Issue:
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o Did the Plaintiffs give consideration for the Defendant’s guarantee (i.e. the promise to compensate for a drop in value
of Fu Chip shares below $2.50)?
e Can an action already performed be consideration for a subsequent promise?

Analysis/Holding:
o All three principles (see below) were present in this case:
e 1) The promise to given to the Fu Chip to not sell the shares for a year was at the D's (Long) request.
o 2) the parties understood at the time of the main agreement that the restriction on selling was compensated by a
benefit of a guarantee against a drop in price.
e 3) Such a guarantee would be legally enforceable.
e The evidence shows that the consideration for the promise of financial protection, was the primary promise given by P
to D to perform the main contract, which included holding on to the shares for a year.
e This promise was consistent with the consideration stated in the guarantee.
e The guarantee was therefore valid consideration unless it was made out of economic duress

Principles:
e Anact done before the giving of a promise to make a payment or to confer some other benefit can sometimes be
consideration for the promise.
e 1) The act must have been done at the promisor's request,
o 2) the parties must have understood that the act was to be remunerated either by a payment or the conferment of
some other benefit (the understanding may be implied),
o 3) Payment or conferment of a benefit, must have been legally enforceable had it been promised in advance (no
condition exists that would make the contract unenforceable, e.g. duress),

Issue 2:
e Is the performance of (or promise to perform) a pre-existing duty owed to a third party (Fu Chip) consideration for a
promise?

Holding 2:

e Anagreement to do an act which the promisor is under an existing obligation to a third party to do, may amount to
consideration.

e The benefit received by Long (D), got the benefit of a direct obligation that Pao On hold the shares for 1 year. If they
did not, they could sue them for breach.

e Both Fu Chip and Long could sue Pao Long under breach for the respective contracts.

lllegality Argument

Why did the D give the agreement to Pao On?

Because Pao On was threatening to not perform its contract with Fu Chip.

The Court says that the threat of breaching the contract was not enough to make the contract unenforceable.
There would have to be actual duress.

DUTY OWED TO THE PROMISOR

Stilk v Myrick

Eng KB 1809

Facts:

e P: Seaman; D: Captain

e An action for seaman's wages on a voyage from London to the Baltic and back.

e The ships articles, executed before the voyage, stated the plaintiff was to be paid 5 pounds per month.

e Two seamen deserted, and the Captain entered into an agreement with the rest of the crew, that they should have
wages of the two who deserted spread equally among them if new crew members were not found.
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e They were not, and the voyage back to London was made with the crew who had struck the agreement the Captain.

Issue:

o Did the plaintiff sailors give consideration in exchange for the promise to pay more?

e Can the performance of or a promise to perform a pre-existing contractual obligation be consideration for a new
promise made by the other party (i.e. the promisor)?

Analysis/Holding:

e A previous case had held that there would be no action against a captain who promised extra wages in consideration

of his doing more than the ordinary share of duty because otherwise Sailors would hold the ship hostage unless the

captain gave in to their demands. This was a public policy concern.

The agreement is void for want of considerations.

There was no consideration for the ulterior pay promised to the seaman who remained with the ship.

Prior to leaving on the voyage, they had undertaken to all they could, under all emergencies of the voyage.

They had sold their services till the voyage was complete.

If they had have been able to quit at the location the promise was made or if the captain had discharged the two men,

the others might not have been able to be compelled to take the whole-duty upon themselves, and their agreeing to do

so may have been sufficient consideration for the promise of an advance of wages.

o Desertion of the crew is considered to be an emergency of the voyage, and those who remain are bound by their
original contract.

Principles:
e The performance of or a promise to perform a pre- existing contractual obligation is not consideration for a new
promise made by the other party (i.e. the promisor).

Gilbert Steel Ltd v University Const. Ltd.

(1976), 12 OR (2d) 19, (CA)

Facts:

P: Gilbert Steel; D: University Const.

e The plaintiff brought actions for damages for breach of an oral agreement for the supply of fabricated steel bars to be
incorporated into three buildings.

e The P and D entered into the first written contract to deliver to the defendant fabricated steel at a fixed price.

e The first two buildings were finished accordingly and then prior to the third building, the P let the D know that there
was an increase in the price of fabricated steel and gave warning of a future price increase.

e The P and D entered into a second contract at higher prices for steel.

e Mid-way through construction of the first of the last set of buildings, the P notified them of another price increase.

¢ No third contract was made, but an oral agreement was found by the trial judge for the increase price. However, there
were two conditions in that oral agreement that were unilaterally imposed by the P on the D.

e The D paid the P by rounding, which resulted in a balance owed to the P in accordance with the invoices.

Issue:

e Did Gilbert Steel give consideration in exchange for the promise to pay more?

e Can the performance of or a promise to perform a pre-existing contractual obligation be consideration for a new
promise made by the other party (i.e. the promisor)?

Analysis/Holding:

o D submitted that past consideration is no consideration, and the plaintiff was already obliged before the oral
agreement to deliver the steel in accordance with the second contract. Where was the quid pro quo for the defendant's
promise to pay more?

e The P argued that they had promised to give a good price on steel for the second of the last set of buildings in
agreement for the D paying an increased price on the first.
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The appeal judges reject the submission that there was an entirely new contract as price was the only condition that

changed, so there was no recision of or intent to rescind the original contract.

Two other changes made by the plaintiff in the oral agreement were unilaterally imposed and rejected by the trial

judge.

There is also no consideration for the plaintiff's promise of “a good price” on steel for the second of the last set of

buildings (there was no actual commitment given).

There was also no consideration in the increased credit inherent in the increased price afforded to the D by the P.

Finally, did the D by not repudiating the invoices with the increased price when they were received acquiesced to the

increase in price and could subsequently not refute it.

o Estoppel can only be used as a sword and not a shield. A claim cannot be found in estoppel.

o In order for there to be estoppel, the P must show that the D gave up on its right to insist on the original prices but
also that the P relied on the D's conduct to its detriment.

The oral agreement was an agreement to alter the second contract and is not enforceable for want of

consideration.

Principles:

The performance of or a promise to perform a pre-existing contractual obligation is not consideration for a new
promise made by the other party (i.e. the promisor).

A promise to vary a term of an existing contract is not enforceable unless new consideration can be found to support
the promise.

Williams v Roffey Bros & Nicholls (Contractors) Ltd.

Eng CA 1990
Facts:

P: Sub-Contractors (Williams); D: Contractors

The D hired the P as a sub-contractor to do carpentry on a number of units in building project it had.

The set price was 20,000, however, the P ran into financial difficulties and the D agreed that the price agreed to was
too low.

They D was concerned the project wouldn’t be finished on time since they were liable to the person who hired them to
have it done.

The D agreed to pay the P an additional rate per unit until the work was done and make some interim payments.

The D stops making the additional payments and the P stops working claiming they are owed over $10,000.

Issue:

Was Roffey Brother’s promise to pay more for the carpentry work to be performed by Williams contractually
binding?

Was there consideration for the defendants’ promise made to pay an additional price at the rate per completed flat?
Is a promise to vary the terms of a contract ever contractually binding where the promisee has only done or agreed to
do what she or he was legally obliged to do under the original contract terms?

Analysis/Holding:
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Economic duress exists when the sub-contract has agreed to complete work at a fixed price and then stops work and
says they will not resume again until the contractor agrees to pay more. The sub-contractor may be held guilty of
securing the contractor's promise by taking unfair advantage of the difficulties they will cause if they don’t complete
the work.

Gildewell J: i) if A has entered into a contract with B to do work for or to supply goods or services to B in return for
payment by B and

ii) at some stage before A has completely performed his obligations under the contract B has reason to doubt that A
will or will be unable to complete his side of the bargain and

iii) B thereupon promise A an additional payment in return for A's promise to perform his contractual obligations on
time and



iv) as a result of giving his promise B obtains in practice a benefit or obviates a dis-benefit and
V) B's promise is not given as a result of economic duress or fraud on the part of A, then
Vi) the benefit to B is capable of being consideration for B's promise.

Russel LJ: there must still be consideration, but courts now should be more ready to find its existence so as to reflect
the intention of the parties to the contract where the bargaining powers are not unequal and where the finding of
consideration reflects the true intention of the parties.

The P acknowledged the original price was lower than what he considered reasonable.

The D received a benefit of retaining the services of the plaintiff and not having to find another sub-contractor, which
was consideration for the additional sums.

Purchas LJ: This arrangement was beneficial to both sides.

Where the agreement on which reliance is placed provides that an extra payment is to be made for work to be done by
the payee which he is already obliged to perform, then unless some other consideration is detected to support the
agreement to pay the extra sum that agreement will not be enforceable.

The additional agreement came from the defendants and so they cannot rely on economic duress as a defence.

What was the consideration then? A commercial advantage to both sides, including the defendants securing their
position.

If both parties from an agreement benefit then it is not necessary that each also suffer a detriment.

Principles:

See judges above.

Greater Fredericton Airport Authority Inc v NAV Canada

[2008] NBJ No 108 (NB CA)
Facts:

Federal Government enters into agreement with NAV, where NAV will take care the air navigation services at
airports in Canada.

Canada starts selling airports and the Greater Fredericton Airport Authority (GFAA) is created and is assigned the
government’s duties under the agreement with NAV.

GFAA is extending a runway and asks NAV to move some equipment, which they will not do unless GFAA pays for
an additional new equipment.

GFAA agrees to pay under protest via letter for the acquisition cost of the equipment.

NAYV installs the new equipment and GFAA refuses to pay.

Issue:

The issue went to arbitration where it was ruled that under the agreement NAV was not entitled to be reimbursed,
however, it was held that the later exchange of correspondence constituted a separate binding contract that entitled
them to reimbursement.

It was appealed to the NBCA.

Was the promise to pay for the equipment by GFAA supported by consideration from NAV?

Analysis/Holding:

Stilk v Myrick is the basic rule, which Gilbert Steel in Canada adopts.

e The performance of a pre-existing obligation does not qualify as fresh or valid consideration, and an agreement to
vary an existing contract is not enforceable.

In the English case, Roffey Brothers, the Court recognized a practical benefit or commercial advantage as

consideration for a promise to vary a contract.

e An exchange of promises or detriment on the part of the promisee is not required, so long as the promisor obtains
some benefit or advantage.

The NBCA states that there are valid policy reasons for these refinements to consideration doctrine.
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e Therulein Stilk v Myrick, is still valid, however, it should not be determinative as to whether a gratuitous promise is
enforceable.

e The contract was found to not be valid because it was procured under economic duress, and NAV as the party seeking
to enforce the variation, has the burden to establish there was no duress.

Principles:
e The NBCA adopts the Roffey Brothers’ principle:
e A post-contractual modification, unsupported by consideration, may be enforceable so long as it is
established that the variation was not procured under economic duress.
o If its clear the parties intended to enter into this modification and it was not made under duress.
e The court views this as incrementally modernizing the rule in Stilk v Myrick.

SUMMARY CONSIDERATION

o Reciprocal exchange of consideration by parties to an agreement is a requirement of contract formation.
e Consideration is the agreed exchange of value.
e  “Value” may be found in an act, a forbearance, or a promise to act or forbear.

e Economic (or physical) duress will render a contract/promise unenforceable even though consideration exists. See
Pao On v Lau Yui Long, Williams v Roffey Bros, Greater Fredericton Airport Authority v NAV Canada

e Consideration is lacking where one of the parties has assumed no obligation. (Dalhousie, Marquis Estate, Lady
Duff-Gordon)
e Buta promise to act — i.e. to make reasonable efforts to achieve a desired result — may be implied in appropriate
circumstances and constitutes consideration. (Lucy, Lady Duff-Gordon)

e “Past consideration is no consideration” — i.e. a voluntary act is not consideration for a subsequent promise of
compensation or benefit. (The requirement of exchange is missing.)
e But if the act is performed at the request of the promisor, the subsequent promise is enforceable. (Lampleigh v
Brathwait; Pao On v Lau Yi Long)
e Assuming it was expressly or implicitly understood that compensation would be given. (Pao On v Lau Yui Long)

e A promise to compromise (settle) a claim or action is consideration for a reciprocal promise, even if the claim is not
valid, provided; (B (DC) v Arkin)
e The claim is make on reasonable grounds,
e The party forbearing in good faith believed the claim to have a fair chance of success,
e The party forbearing has not deliberately concealed facts which would enable the other party to defeat the claim,
and
e The party forbearing seriously intended to pursue the claim.

e The performance or promise to perform a pre-existing public duty is not consideration for a reciprocal promise.
e But consideration may exist if the promisee did more than perform the public duty (Ward v Byham)
e The performance or promise to perform a pre-existing private duty owed to a third party is consideration for a
reciprocal promise (Pao On v Lau Yi Long)

e TRADITIONAL RULE: The performance of or promise to perform a pre-existing private (i.e. contractual) duty
owed to the promisor is not consideration for a reciprocal promise (Stilk v Myrick, Gilbert Steel v University
Construction).
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e BUT consideration for variation of a contract may be found: if the promisee has agreed to do more than was
strictly required under the original contract.

e The facts support a finding of rescission — novation (termination of the original contract and formation of a new
contract).

e The promisee has gained a “practical benefit” from performance of the existing contractual obligations, within
the principles established in Williams v Roffey Brothers (BUT the promise will not be enforceable if elicited under
economic duress).

o The traditional rule (above) may no longer apply in a case of contract variation, per Greater Fredericton Airport
Authority v NAV Canada:
e A post-contractual modification, unsupported by consideration, may be enforceable so long as it is established
that the variation was not procured under economic duress.
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