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ESTATE PLANNING 

 

UNIT #1 – AN OVERVIEW OF ESTATE PLANNING 

Defining “Estate Planning” 

 Commonly-used term to describe a variety of activities by a variety of different persons/professionals.  For instance: 

structuring affairs, transferring wealth, minimizing taxes, maximizing income/wealth generation, long term planning, powers 

of attorney/personal directives + will, trusts 

Note: power of attorney empowers somebody with the power over financial matters; personal directives empowered with health/non-

financial decision 

 Working definition for the course: lifetime and testamentary legal, financial and tax planning, directed at the accumulation 

of wealth, its use, and its disposition for the benefit of succeeding generations and, at all times, its protection from 

unnecessary erosion. 

 Who’s involved?: lawyers, accountants, financial advisors, life insurance agents, family members, medical advisors, social 

workers 

 Estate planning is a lifetime endeavour that all Canadians should be concerned with throughout their life. 

Overview of Canadian Income and Wealth: 

 There are 2 primary measures that you can focus on to determine how an individual or family unit is doing financially – 

income and net worth (fair market value of assets less debts) 

 Important to look at both measures when planning: High income + low net worth – probably need to approach budgeting. 

Low income + high net worth – need to help plan as to how to get income from assets 

(i) Income in Canada: 

 Single Persons: bottom 20% - up to $13,300; top 20% - more than $51,601; average - $37,800. 

 Families: bottom 20% - up to $39,100; top 20% - more than $119,001; average - $91,500  

 Generally speaking, the article notes that the top 20% collect 50% of the income in Canada, whereas the bottom 20% collect 

approximately 4% 

 In the CBC article entitled “Wealth Disparity Worst in Alberta”, it states that: 

o 87% of the earnings in the province go to the top 50% of families; 

o The top 10% of Alberta families get 28% of the after-tax income, whereas the bottom 10% of families get only 1.7% 

o Most interesting to me, “Albertans consistently work longer hours, with less time off and holidays, than almost any 

else in the developed world”  

(ii) Net Worth in Canada: 

 Single Persons: bottom 20% - up to $1,350; top 20% - $270,001 and up 

 Families: bottom 20% - less than $41,400; top 20% - more than $697,000; average – approximately $385,000  

 Note –the top 20% net worth families in Canada own 69% of the total wealth in Canada, whereas the bottom 60% have 11% 

of Canada’s net wealth 

 As article notes, it doesn’t take much to be part of the so-called “middle class” – if you are single and have a net worth of 

$16,501 or a family and have a net worth of $167,000 

Summary points:  

 When you are dealing with the masses, most are not at the highest levels 

 Have to appreciate what you have to work with 

 

Overview of the Estate Planning Process – generally 4 steps 

 Step #1: Information Gathering - a large part of being a good estate planner is about being a good and active listener.  A 

good estate planner will know a lot about their client – more than you might appreciate. Types of things you need to know: 

o What sort of financial resources they have; 

verification (they might not know) 

o Dependants 

o Goals (what they want to do) 

o Time frame 

o Relationships (financial – business, partners; 

personal) 

o Relevant history (financial, criminal) 

o Lifestyle – net worth, income 

o Needs (look after children, financial resources) 

o Health issues (the clients, kids – trust, ex. for disabled 

children, parents) 

 Step #2: Developing the Plan - this will likely involve several different options for the client and you to consider.  This will 

also involve a discussion of the tax and non-tax implications of each alternative 

o Note: in many cases getting the client involved makes them more integrated in the plan, they have more ownership 

(collaborative approach).  

o Goal: keep client involved throughout process; enhances the information gathering 

 Step #3: Implementation of the Plan - while you might think this is an obvious and important step that is done by the estate 

planner, in many real life cases, the implementation is not done by the planner (or at least by the planner alone) but by the 

client himself/herself or other individuals (i.e. family lawyer, accountant, bank advisor, etc.) 
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o The importance of this step cannot be overlooked or underestimated.  Many great estate plans end up in court (or are 

re-assessed by the CRA) because they were not properly or completely implemented. 

o This was the key problem in Antle v. R., [2010] 4 C.T.C. 2327 (T.C.C.) which was affirmed by the FCA 2010 

CarswellNat 3894 at para 58. 

 In concluding that the taxpayer’s plan to avoid taxes on capital gains using a trust failed, Justice Campbell 

Miller stated, “With certainty of intention and certainty of subject matter in question and, more 

significantly, no actual transfer of shares, there is no properly constituted trust: the Trust never came into 

existence. This conclusion emphasizes how important it is, in implementing strategies with no 

purpose other than avoidance of tax, that meticulous and scrupulous regard be had to timing and 

execution. Backdating of documents, fuzzy intentions, lack of transfer documents, lack of discretion, lack 

of commercial purpose, delivery of signed documents distributing capital from the trust prior to its 

purported settlement, all frankly miss the mark — by a long shot. They leave an impression of elaborate 

window dressing. In short, if you are going to play the avoidance game, it is not enough to have 

brilliant strategy, you must have brilliant execution.” 

o Often, an estate planner will develop a plan and issue a planning letter that will be implemented by the client’s 

general lawyer, accountant, etc.  Also common is the situation where the estate planner is effectively a member of a 

“team” that will implement the plan (i.e. accountant, financial advisor, life insurance consultant, etc.) 

o In any case, a good estate planner will be actively involved in the implementation stage.  In my opinion, even if the 

client wishes it, it is a disservice to develop the plan and then walk away.   

o Important Point: should try to be somewhat involved in the implementation, at least in oversight capacity; likely to 

blame planner if something goes wrong.  

 Step #4: Review of the Plan - people change, people’s situations change, change is a given.  A good estate planner takes this 

into account and checks back with the client from time to time to see if the existing estate plan is still the best plan. 

o Important to consider whether the strategy you are advising can be undone; the more permanent, the more you want 

to emphasize that to your client. 

 Example: Harold Balor, wealthy man who owned T.O. Maple Leafs. Implemented an estate freeze to 

convert his common share equity interest in his business into preferred shared, issued new common shares 

to his kids - they had the votes in the corporation. Eventually he was fighting with his kids, who he thought 

were ruining his business, but there was nothing he could do because he relinquished control over the 

corporations. 

Estate Planning Over a Person’s Lifetime 

 Depending on your stage in life, different things will be important (different resources, different needs; things you should be 

concerned with change) 

 Lifecycle of an estate plan: article 

 Certain types of estate planning are more appropriate at certain stages in a person’s life 

 

UNIT #2 – INTRODUCTION TO THE TWO FORMS OF ACCEPTABLE TAX PLANNING 

 

Introduction to Acceptable and Unacceptable Forms of Tax Planning 

 One very basic but still very important question that any tax practitioner (and indeed any lawyer) must continually ask 

himself/herself is whether what he or she is doing (or being asked to do) is (a) legal and (b) ethical.   

o Can I do what my client is asking me to do?   

o Should I do what my client is asking me to do? 

 Arguably, the Income Tax Act (Act) is fairly definite about what types of tax planning are illegal and hence clearly beyond 

the scope of the tax advisor (i.e. things the lawyer can’t do). 

o The primary (but by no means the only) provision is section 239, which generally provides that anyone who: 

 Makes, participates in, assents to or acquiesces in the making of a false or deceptive statement (paragraph 

239(1)(a)),  

 Wilfully evades or attempts to evade compliance with the Act or payment of taxes imposed by the Act 

(paragraph 239(1)(d)), or 

 Conspires with any person in one or both of these regards (paragraph 239(1)(e)) 

 Is guilty of a criminal offence and may be subject monetary penalties and time in jail. 

 In addition to criminal offences, the Act also sets out several civil offences which can result in financial penalties (but not 

incarceration) to a person found to have committed such an offence.  The primary civil offence provision that applies to 

advisors, is section 163.2.  

o For now, it is sufficient to be aware, very generally, that if an advisor is involved in a “misrepresentation” for tax 

purposes (i.e. in a taxpayer’s return or in respect of a “tax planning arrangement”), then the advisor may be liable for 

potentially very significant financial penalties. 

 In my opinion, these criminal and civil offence provisions (and others that exist in the Act) help us answer the 1st question 

concerning what we can do – and the legislative answer is clear that we can’t: 

o Be involved in the commission of tax evasion, and 
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o Be involved in a misrepresentation for tax purposes where the misrepresentation was made knowingly or in 

“circumstances amounting to culpable conduct” 

 This leads to the 2nd question: assuming that what our client is asking us to do or be involved with (at least arguably) 

complies with all existing tax law (legislative and jurisprudential) or is not (arguably) addressed/prohibited by the existing 

tax law, should we do it (or attempt to do it) and otherwise be associated with it? 

o Given our assumptions, such tax planning is not illegal.   

o Is it acceptable and ethical?   

o Do we even need to ask this second question?   

Duke of Westminster principle 

 At one end of the spectrum is the view is that this type of tax planning is perfectly ethical and acceptable behaviour by 

taxpayers and those advisors that assist them in this regard.   

o In the Duke of Westminster (U.K.) [1936] A.C. 1 at 19 (H.L.) case, which was formally adopted by the Supreme 

Court of Canada in Stubart Investment Ltd. v. R., [1984] 1 SCR 536 (at para 23) (and referred to in likely a 

thousand subsequent Canadian tax cases), the House of Lords stated that,  
Every man is entitled if he can to order his affairs so as that the tax attaching under the 

appropriate Acts is less than it otherwise would be. If he succeeds in ordering them so as to 

secure this result, then, however unappreciative the Commissioners of Inland Revenue or his 

fellow taxpayers may be of his ingenuity, he cannot be compelled to pay an increased tax. 

 In the United States, a similar view has been expressed by some of their most prominent jurists, including Justice Learned 

Hand in Commissioner of Internal Revenue v Newman, 159 F.2d 848 (1947) (Circuit Court of Appeals, Second Circuit) at 

850-51 who said, 
Over and over again courts have said that there is nothing sinister in so arranging one's affairs 

as to keep taxes as low as possible. Everybody does so, rich or poor; and all do right, for 

nobody owes any public duty to pay more than the law demands: taxes are enforced 

exactions, not voluntary contributions. To demand more in the name of morals is mere cant. 

Fair Taxation/Social Contract Argument 

 In recent years, this view appears (at least in my opinion) to have become more strongly and often voiced.  As a couple of 

examples to support this observation: 

o In 2013, the International Bar Association’s Human Rights Institute Task Force on Illicit Financial Flows, Poverty 

and Human Rights issued a report entitled, “Tax Abuses, Poverty and Human Rights” which was very critical of tax 

avoidance strategies.  Beginning on the very first page of the Executive Summary, it states, 

“…there is an important ethical dimension to the issue.  Many politicians, advocacy groups and prominent 

individuals are questioning the fairness and morality of sophisticated tax planning strategies that result in 

individuals and corporations not paying a fair share of tax – and perhaps not paying tax at all.  Especially in 

a context of persistent poverty and rising inequality between and within nations, the fact that tax strategies 

that produce unfair results may be technically legal is no longer a sufficient justification for their continued 

use..." [Emphasis added.] 

o Large multinational companies like Apple, Samsung, etc. have been called before governmental inquiry committees 

to defend their tax avoidance strategies (including Starbucks making a “voluntary” tax payment to the U.K.) 

Comparison of Arguments: 

Duke pros: 

 Letter of the law provides more certainty 

 May not agree with how government spends funds, counter to the 

social contract (a.k.a. government is going to waste it anyways) 

 Rule of law: government shouldn’t meddle in people’s lives beyond 

the law 

 Doesn’t discourage economic activity/investment  

Fair Taxation pros: 

 Hard for government to legislate fairness; the 

length of the current Act,e.g. 

 Pushing the boundaries is costly to society 

(litigation, e.g.) 

 Reduces tax planning for the rich 

 

Acceptable Tax Planning 

 Strictly speaking, there are 2 main types of acceptable tax planning strategies, namely, “tax avoidance” and “tax deferral” 

strategies 

 For purposes of our class (and generally in practice): 

1. Tax avoidance is an avoidance or savings of tax.  

 Is a permanent reduction or elimination of tax liability (ex. getting disability, changing residency to  

 Example: using the principal residence exemption to eliminate the capital gains arising from the sale of 

your home.   

2. Tax deferral is when the taxpayer delays the recognition of income and calculation/creation of the associated tax 

liability until sometime in the future  

 Example: instead of selling one’s house, which constitutes a “disposition”, the trigger for calculating and 

recognizing a capital gain/loss, a taxpayer could, alternatively, use his/her home as security for a home 

equity line of credit.  
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 RRSP’s can act as deferral and avoidance. You defer tax because that which you put in is untaxed. When you withdraw (s. 

146(8), 146(h)) you pay tax on the amount withdrawn (some exceptions). Therefore always deferral but also avoidance if 

deposited amount when in higher tax bracket than when withdrew. 

 Note: If you simply don’t pay a tax liability it’s not a deferral strategy – triggers interest (prime + 4% compounded) 

 Which is Preferable? Tax avoidance: greater certainty, permanently avoided (doesn’t matter if legislation changes). With 

deferral a strategy can be frustrated by a change in legislation (note this can also be a reason in favour of deferral as could 

lead to opportunities for later tax avoidance) 

 Three rationales for deferring taxes: 

1. ‘Wait and See’: predict the tax rates to be more favourable in the future 

2. Present Value of Money: It’s worth more now because you can take that money and invest it; to the extent that you 

can invest it for a return that is better than inflation, you are better off; possible to put the deferred taxes to use to 

make money for you 

3. “Tax-free loan”: by engaging in tax deferral, you may be able to use that deferred tax liability and consider this an 

“interest-free” loan and put towards an income producing unit. 

 

Professional Corporation Example 
Assumptions: 

 A lawyer generates $600,000 of net pre-tax professional income from her legal practice as a sole proprietor or as a partner in 

a law firm 

 The lawyer can (and is willing to) live off $100,000 pre-tax per year and wants to invest the remaining $500,000 in an 

income-producing investment (perhaps her legal practice, perhaps another business, perhaps some passive investment(s)) 

 For ease of calculations, her marginal tax rate on all of her income is 40% (federal and provincial combined) 

o Of course, in reality, the 1st $45,000 (or so) would be taxed at 25% (if in Alberta), etc. 

 Also for ease of calculations, the combined federal and provincial corporate tax rate on the 1st $500,000 of “active business 

income”, after taking into account the small business deduction in section 125 is 15% 

Option #1 – the lawyer earns all of her professional income personally: 

 Net professional income: $600,000 

 Personal income tax: 40% = $240,000 

o After-tax personal income of $360,000 

 Personal: $100,000 

 Tax would be $40,000; she would live off of $60,000 

 Investment purposes: $500,000  

o Tax would be $200,000; she invests $300,000 

Option #2 – the lawyer incorporates a PC and decides to retain the surplus income in the PC for reinvestment 

Professional Corporation: lawyer both sole shareholder and employee of the corporation (commonly referred to as an active 

shareholder-manager) 

• Net professional income: $600,000  

• Salary Expense: $100,000 (what lawyer wants to live off of)  

• Taxable Corporate income: $500,000  

• Corporate Tax (assuming active business income illegible for small business deduction): 15% = $75,000  

• After-tax corporate income: $425,000  

Lawyer/individual:  

• Employment income: $100,000 (this was the deduction to the corporation - neutral situation)  

• Tax: 40% = 40,000  

• After-tax personal income to lawyer: $60,000  

Compare option 1 to option 2  

• Result is same in both options for the individual  

• The difference is in respect of the investment money  

• In Option 1 she had $300,000 of after-tax personal income to invest  

• In Option 2 her corporation has $425,000 after-tax corporate income to invest  

• By carrying on practice through a corporation and leaving the excess income int he corporation, she has extra money to 

invest  

Note: The second option is tax deferral not tax avoidance! 

 Eventually if want t o use that money will have to pay out to self in which case will be taxed at that point  

 Two main ways that a corporation can distribute its income to someone who is a shareholder/employee 

1. By paying a salary (employee) 

2. Dividends (paid out of after tax income meaning that the corporation does not get a deduction and when the 

dividend is paid to the shareholder, as a general they are included in the shareholder’s income (source = property 

income)) – there is a special provision for taxing dividends for actual shareholders which tries to take into account 

the tax already paid by the corporation (Gross Up + Dividend Tax Credit Mechanism) (tangent): in Canada the 



 5 

philosophy is that option #1 should end up equaling option #2 (principle of integration); aim is to maintain neutrality 

(ie so that legislation doesn’t affect how a taxpayer behaves) 

 Therefore ultimately the final amount of tax paid should be the same – ie deferral of income 

 In order for this tax deferral strategy to work – only works or exists if the lawyer or the business person is able to keep 

pre-tax income in the corporation 

 One of the assumptions with this example is that the lawyer was carrying on practice as sole-proprietor or as a partner in 

a law firm. What if this lawyer was an associate (ie employed by a law firm)? Why doesn’t this work for an associate? 

Because you are getting paid through employment income not via business income (remember 125(7) definition of a 

personal services business) 

 

 

Notes about PC’s in notes: 
 Very generally speaking, a PC is a corporation that is approved by the Law Society (or other relevant professional body) 

 With respect to Alberta legal PCs, approval from the Law Society has effectively 5 components/requirements (there are other requirements but they are not 

important for our purposes now): 
o 1st – the name of the corporation must include the words “Professional Corporation”; 

o 2nd – all of the directors and voting shareholders of the PC must be active members of the Law Society (in other words, active lawyers in good 

standing); 
o 3rd – any non-voting shareholders of the PC must fall within one of the groups listed in paragraph 131(3)(f) of the Legal Professions Act, 

namely: active members who are also voting shareholders, a spouse or common law partner of an active member, a child of the active member, or 

a trust, all the beneficiaries of which are minor children of the active member; 
o 4th – the persons who will carry on the legal practice on behalf of the PC are active members; and 

o 5th – the PC’s articles must contain a schedule which essentially reiterates subection 133(1) of the Legal Professional Act, which provides that 

the voting shareholders (who are active members) have the same unlimited personal liabilities for the PCs liabilities as if they were carrying on 
the legal practice either as a partnership or sole proprietor 

 This last requirement is in place to protect the public interest – lawyers can’t protect their personal assets by carrying on their practice 
through a PC. 

 Review this in reading list 
 

UNIT #3 – INTRODUCTION TO THE THREE FORMS OF UNACCAPTABLE TAX PLANNING 
 

Section 239 – TAX EVASION/FRAUD 

 Generally, tax evasion is where a taxpayer knowingly (or in circumstances amounting to wilful blindness) does not comply 

with current income tax law  

o It typically takes the form of failing to report (or under-reporting) income/gains that are required to be included in 

preparing and submitting a proper and complete tax return and/or overstating deductible expenses 

o It also includes any other activity that evades (or attempts to evade) compliance with the Act or the payment of taxes 

imposed by the Act 

 For instance, destroying, altering or hiding one’s financial records can constitute tax evasion (paragraph 

239(1)(b)) when combined with the necessary mens rea.  

 To be guilty of tax evasion, the Crown must prove the following four elements, all at the criminal standard (beyond a 

reasonable doubt):
1
 

o 1st – that the court hearing the case has the jurisdiction to do so. 

 Subsection 244(3) sets out when a court of the province has the jurisdiction to hear a tax evasion case – 

where the accused is resident, carries on business, or apprehended (not typically an issue) 

o 2nd – that it was the accused (as opposed to someone else) who committed tax evasion, 

o 3rd – that the accused’s actions constitute tax evasion (i.e. the actus reus component of the offence), and 

o 4th – that the accused possessed the requisite mental element/intent (i.e. the mens rea component of the offence)  

 Is a hybrid offence 

 I conspire you can also be charged 

 No limitation period (exception is 244(4) which gives that 8 years for summary – ie if it ahs been more than 8 years the 

Crown must charge as indictment) 

Actus Reus 

 Crown must prove “an act or course of conduct which has the effect of evading or attempting to evade payment of taxes 

actually owed under the Act”2 

o First defence is usually to argue that no law was actually broke  

 Typically if Crown successful in proving this then actus reus satisfied 

o Kludert: there was controversy as to whether simply not complying  with ITA was sufficient to satisfy the actus reus 

or whether there had to be some sort of deception or sinister behaviour – Klundert said not; just need to no if there 

                                                 
1 See e.g. R v Porisky, 2012 CarswellBC 157 (B.C.S.C.) beginning at para. 10. 
2 This was set out in detail in R v Klundert 2004 CarswellOnt 3470 (C.A), leave to appeal to the S.C.C. refused and referred to in Porisky, supra note 1 at para 13. 
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was a provision that was not complied with. Does not matter if very transparent (ie disclosed on form that chose not 

to include something) with regards to the actus reus however may affect the mens rea. 
The authorities that require that the evasion be deceitful or underhanded confuse the conduct component of the crime of tax 

evasion with the fault component of that crime.  Fault rests in the state of mind that accompanies the doing of the prohibited 

conduct.  It is the culpable state of mind that distinguishes the legitimate tax planner from the dishonest tax evader.  Both may 

engage in the same course of conduct that can aptly be described as a deliberate attempt to avoid payment of tax.  The difference 

lies in their respective states of mind.  Unlike the tax evader, the tax planner does not intend to avoid the payment of a tax that he 

or she knows is owed under the Act, but rather intends to avoid owing tax under the Act.  [Emphasis added] 

Mens Rea 

 Crown must prove that the person had the necessary “intention” to commit tax evasion, namely that: 

o The accused knew or was wilfully blind that tax was owing under the Act; and  

o The accused intended to avoid (or intended to attempt to avoid) payment of that tax. 

 S. 239 interpreted by courts to require a “high level of culpability” – beyond lesser forms of guilty knowledge such as 

“negligently or even recklessly”.3 

o Therefore an arithmetic error is not sufficient to constitute tax evasion 

 Question: What if doesn’t know that he/she has to report an amount on his/her tax return, or reports it incorrectly, then will 

the mens rea component be satisfied? 

o On one hand the there is the general principle that mistake of law is not a defence to a criminal act. 

o Klundert: essentially tells us that in some cases mistake will be a defence, but on a case-by-case basis – an innocent 

or reasonable mistake might not satisfy mens rea 
Section 239(1)(d) is part of an Act which is necessarily and notoriously complex.  It is subject to ongoing revision.  No lay person is 

expected to know all the complexities of the tax laws.  It is accepted that people will act on the advice of professionals and that the 

advice will often turn on the meanings to be given to provisions in the Act that are open to various interpretations.  Furthermore, it is 

accepted that one may legitimately structure one’s affairs so as to minimize tax liability.  Considered in the legislative context, I have no 

difficulty in holding that a mistake or ignorance as to one’s liability to pay tax under the Act may negate the fault requirement in the 

provision, regardless of whether it is a factual mistake, a legal mistake, or the combination of both.  [Emphasis added] 

Criminal Definitions in Tax Law 

 The same definitions of wilful blindness that were created and applied in non-tax criminal cases also apply in tax evasion 

cases, such as: 

o “knew or strongly suspected that inquiry on his part respecting the consequences of his acts would fix him with the 

actual knowledge he wished to avoid,”
4
 and 

o “where a person who has become aware of the need for some inquiry declines to make the inquiry because he does 

not wish to know the truth.  The culpability in wilful blindness is justified by the accused’s fault in deliberately 

failing to inquire when he knows there is reason for inquiry”
5
 

 If the requisite intention or something tantamount to intention (i.e. wilful blindness) is not present in the facts of the case, 

then the taxpayer will not be guilty of tax evasion.  

o However, the taxpayer might be found to have sufficient culpability to sustain a gross negligence penalty under 

section 163(2), which will be briefly discussed below. 

 

Subsection 163(2) - GROSS NEGLIGENCE 

 While section 239 creates a criminal offence for certain types of behaviours/actions, if something doesn’t meet the 

requirements of section 239 (or the Crown does not think it can satisfy the criminal burden of proof – especially with regards 

the mens rea), it might still be caught by section 163, which creates a civil penalty for certain types of behaviour. 

 The most common of these civil penalties (but by no means the only one), is the gross negligence penalty under subsection 

163(2) 

 Differences between tax evasion and gross negligence: 

i. Burden of proof: for evasion it is beyond a reasonable doubt whereas gross negligence is BOP (but still on Crown) 

ii. Level of Culpability: for evasion must have known or been wilfully blind; gross negligence  while the actus reus 

is virtually the same for both, the mens rea is “knowingly” or “in circumstances amounting to gross negligence” 

(lesser than “wilful blindness”) 

 Often the Crown will put forward both – evasion but if not then gross negligence. 

o 239(4) -  as a general rule will only be taxed under one or the other, but 239(4) also provides that exception is if 

notice of assessment before complaint later made (statute) (ie assessed under gross negligence and then Crown laid 

information in tax evasion) 

 In order for a taxpayer to be subject to subsection 163(2) gross negligence penalties, the Crown must prove on a balance of 

probabilities standard that: 

o 1st – that there was a false statement or omission in the taxpayer’s tax return (commonly referred to as a 

“misrepresentation”),  

o 2nd – that the misrepresentation was made “knowingly or under circumstances amounting to gross negligence…”, 

and 

                                                 
3 See e.g. Klundert, supra note 2 at para 43. 
4 R v Harding (2001) 57 OR (3d) 333 (Ont. C.A.) - leave to appeal to SCC dismissed 
5 R. v Sansregret (1985) 18 CCC (3d) 233 (SCC) at 584 
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o 3rd – that this culpable misrepresentation resulted in a lesser tax liability or a greater refundable tax credit than 

should have been the case (ie there has been a tax benefit derived) 

 Note: like the case of tax evasion, under subsection 152(4), there is no statute of limitations period for cases of gross 

negligence.  The Minister can assess at any time 

 The test of gross negligence in the case of subsection 163(2) is not simple negligence, namely, whether the taxpayer failed to 

exercise the reasonable care of a wise and prudent person in comparable circumstances.   

o Rather, the test is much higher - there must be gross negligence - which has been defined as a “high degree of 

negligence tantamount to intentional acting, or an indifference as to whether the law is complied with or not”6   

 Penalties under 163(2)  - usually the greater of $100 and 50% of the tax sought to be avoided 

 

Section 163.2 – MISREPRESENTATION OF A TAX MATTER BY A THIRD PARTY 

 Prior to the enactment of section 163.2, practically speaking, the Minister had only one real option to use to go after a 

fraudulent tax advisor (or other non-taxpayer person involved in what the Minister believed was “culpable tax conduct”) - the 

tax evasion penalties in section 239.  

 Filled gap in 1999 by enacting civil penalty - this penalty was enacted as a civil penalty (rather than a criminal offence), 

meaning that the burden of proof is the civil standard (balance of probabilities), though still on the Crown.   

 Under section 163.2, there are two types of third party penalties, namely: 

i. “Planner Penalty” in subsection 163.2(2), since it deals with persons who, generally speaking, make false 

statements that could be used by other persons (for tax purposes); and  

ii.  “Preparer Penalty” in subsection 163.2(4), since it deals with persons who make false statements (or participates 

in, assents to, or acquiesces in the making of such false statement - thus, tax preparers could be liable for this 

penalty in situations where they do nothing, if they knew or would be reasonably be expected to know that their 

client made a false statement) in respect of a “particular person” (i.e. the taxpayer) for tax purposes.  

 Financial penalties but no jail time. Burden again on Crown on BOP 

 Penalty provision will be triggered where the third party knowingly makes a false statement or makes a statement that the 

third party would reasonably have been expected to have known was a false statement “but for circumstances amounting 

to culpable conduct”. 
o Used “in circumstances amounting to culpable conduct” instead of saying “gross negligence” – thought that because 

this is towards advisors and didn’t want to use gross negligence as might cause problems if sued in torts for 

negligence 

 Information Circular IC 01-1: provides information about provision and planned use of third party penalty provisions 

o Examples of what the planner penalty could be applicable: 

 tax shelter promoters holding seminars or presentations to provide information in respect of a specific tax 

shelter; and 

 appraisers and valuators preparing a report for a proposed scheme/shelter that could be used by unidentified 

investors. 

o Examples of what the preparer penalty could be applied to:  

 a person preparing a tax return for a specific taxpayer; 

 a person providing tax advice to a specific taxpayer; and 

 an appraiser or valuator preparing a report for a specific taxpayer or a number of persons who can be 

identified. 

Concern about 163.2 from practitioners: 

 Accountants: concern that effectively turning them into CRA auditors – would have to essentially interrogate clients as 

could be held liable if there was a false statement on return. Would have to take extra steps to ensure that the information 

clients were giving them is correct 

 Lawyers: in addition to the above-noted concern, they were concerned about having to violate solicitor-client privilege (and 

client confidentiality) in order to properly defend themselves against the imposition of this penalty. 

o Question: can lawyers even (ethically) do this? Answer:  It appears so 

 The Alberta Code of Conduct Rule 2.03(1), provides that a lawyer at all times must hold in strict 

confidence all information concerning the business and affairs of a client acquired in the course of the 

professional relationship and must not divulge any such information unless: 

a) expressly or impliedly authorized by the client; 

b) required by law or a court to do so; 

c) required to deliver the information to the Society; or 

d) otherwise permitted by this rule. 

 Rule 2.03(4) goes on to provide that if it is alleged that a lawyer or the lawyer’s associates or employees: 

a) have committed a criminal offence involving a client’s affairs; 

b) are civilly liable with respect to a matter involving a client’s affairs; 

c) have committed acts of professional negligence; or 

                                                 
6 Venne [1984] CTC 223 (F.C. T.D.) 
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d) have engaged in acts of professional misconduct or conduct unbecoming a lawyer; 

e) the lawyer may disclose confidential information in order to defend against the allegations, but 

must not disclose more information than is required. 

 

 In consideration of the concerns that the tax community raised, the Government included the following to protect 3rd parties 

1. Created the Third-Party Penalty Review Committee.7  This Committee reviews all proposals for 3rd party penalties 

being levied and must approve the use of them (so that an auditor can’t flippantly threaten the third party with the 

imposition of these penalties to get the action/result the auditor is looking for). 

 Combat the worry that the CRA would essentially coerce practitioners to reveal information about clients to 

protect themselves 

 Idea is that before charged, the CRA auditor will have to send to the committee and get approval.  

 Note: committee is comprised nearly exclusively of government officials 

2. Within the provision, the Minister of Finance included a “good faith defence” in subsection 163.2(6), which 

provides that a third party will not be found to have acted in circumstances amounting to “culpable conduct” where 

the advisor relied, in good faith, on information provided by or on behalf of the client and because of such 

reliance, failed to verify, investigate or correct the information (paraphrased from provision)   

 Of course, the key issue raised by this “good faith defence” is when it will apply (when the third party will be 

found to be acting in good faith, as opposed to be wilfully blind or grossly negligent). 

 Unfortunately, “good faith” is not defined in the provision/Act and we do not have any case law to date which 

interprets this term for purposes of this provision. 

 That said, in IC 01-1 – Third Party Civil Penalties (paragraph 35), the CRA defines “good faith” as 

honesty of intention and freedom from knowledge of circumstances which ought to have put the 

holder on inquiry, and that the good faith reliance exception is available when the information used by 

the advisor or tax return preparer is not, on its face, clearly false, or obviously unreasonable to a 

prudent person or does not raise obvious questions in the mind of the advisor or tax return preparer. 

 Further, there are a number of facts that could affect an advisor’s ability to claim the good faith defence in any 

specific situation, including (paragraph 17 of IC 01-1): 

 The length of time the advisor has known the client 

 The knowledge the advisor had of the client’s particular circumstances 

 The amounts involved (the larger the amount, the more questions that should be asked), and 

 The expertise of the advisor (the more expertise, the easier it will be for the Minister to establish 

culpable conduct) – is this really right? 

 While the “good faith” defence is generally available in respect of both penalties contained in section 163.2, it 

is not available in tax shelter promotion arrangements (part of the Planner Penalty) due to subsection 163.2(7) 

– which makes sense, since the promoter is generally not relying on information of an unknown quality from a 

taxpayer. 

 Is this a meaningful protection for the tax community? – wording seems rather broad 

Guidon v R (2013) 

 Facts: She was a family /wills and estates lawyer - not a tax professional. She ended up getting involved with a group 

coming up with a scheme to try to get great tax benefits. She was asked to prepare a legal opinion on a complicated 

leveraged charitable donation plan. Involved time shares: buy them, the days not used would be donated to charity, the value 

was going to be much more than the cost, and they would get a charity tax credit. She gave a legal opinion on this without 

having expertise in the area. She also did so without reviewing all the documentation. She was also the president of a charity, 

got her charity involved, signed donation receipts. Turned out it was a fraud. She tried to take some steps to mitigate her 

involvement, but the court said that that was not really relevant. In the end, interesting they assessed her but not any of the 

other individuals involved: over half a million dollars. She got $1,000 for doing the legal opinion. 

 The CRA charged the Appellant under subsection 163.2(4) in the amount of $546,747 in respect of false statements made in 

the context of a charitable donation arrangement.
8
 

o This penalty amount represented the amount of tax that would have been owed if the participants had been assessed 

under subsection 163(2) for claiming a fraudulent charitable donation receipt 

Issues at the Tax Court 2012 TCC 287: 

1st – does section 163.2 actually create a criminal, rather than civil offence, which would: engage all of Charter protections 

(particularly section 11), raise the burden of proof to the criminal standard, and require the hearing to occur in the appropriate 

provincial court? 

2nd – if section 163.2 is a civil offence, did the Appellant violate it (i.e. did the Appellant knowingly, or in circumstances 

amounting to culpable conduct, make false statements that could be used by another person for tax purposes)? 

Issue #1 

                                                 
7 This Committee is comprised solely of government employees – almost exclusively from the CRA with one member from the Department of Finance.  
8 Note: this penalty was not covered by the Appellant’s professional legal liability insurance as these penalties were not incurred while she was acting in her capacity as 

a lawyer in signing the charitable donation receipts 
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 The Tax Court first reviewed the history and motivation for the advisor penalties (which was based upon recommendations 

contained in the Mintz Report) to fill the gap in being able to assess a civil penalty against third parties. 

o Previously only with respect to tax evasion could advisors attract liability 

 Looking at the actual provision, the Tax Court then held that the Minister went beyond the scope and purpose as set out in 

the Mintz Report – particularly when looking at the possible magnitude of the penalties that could be assessed under the 

provision. 

o Mintz report provided recommendatinos to broaden civil penalties to hold advisors and promotors accountable for 

obviously faulty advice 

 Ultimately, the Court concluded that section 163.2 is a criminal offence, despite Parliament’s explicit intention to create a 

civil offence – “because it is so far reaching and broad in scope that its intent is to promote public order and protect the 

public at large rather than to deter specific behaviour and ensure compliance with the regulatory scheme of the Act” (para. 

70) 

o The Court also concluded that the potential unlimited magnitude of the penalty (which could be greater than the tax 

evasion penalties) qualified as a “true penal consequence”, further supporting the conclusion that section 163.2 

creates a criminal offence. 

o As such, the appeal was allowed (on the basis that the Appellant did not receive her section 11 Charter protections) 

and the assessment vacated. 

Issue #2 (obiter given that the court already found to be a criminal offence and allowed appeal on that basis) 

 With respect to whether the Appellant had actual knowledge that the receipts constituted false statements (or would be 

reasonably expected to know that they were false statements but for circumstances amounting to culpable conduct), the Court 

held that the relevant time frame to apply this test was at the time the false statement was actually made (as well as the time 

leading up to the false statement). 

o If did not know, then must ask whether the Appellant ought reasonably to have known but for circumstances 

amounting to culpable conduct that the statement was false (para 82) 

 The Court also held that the term “culpable conduct”, while similar to “gross negligence”, is not exactly the same – and 

ultimately defined it to be the “strongest cases of gross negligence” – which required a finding of the necessary mens rea of 

culpable conduct 

 Finally, the Court held that in the facts of this case, the Appellant acted in circumstances amounting to culpable conduct and 

hence would be subject to the section 163.2 penalties assessed by the CRA (if section 163.2 validly imposed civil penalties, 

which the Tax Court found that it did not)  

Federal Court of Appeal 2013 FCA 153 

 While the FCA agreed with the Tax Court’s discussion of the applicability of section 11 of the Charter in cases involving (a) 

matters “intended to promote public order and welfare within a public sphere of activity”
9
 and where a person was “exposed 

to the possibility of a true penal consequence,”
10

 it held that the Tax Court had no jurisdiction to find that section 11 of the 

Charter applied to section 163.2 of the Act because the Appellant did not serve notice of a constitutional question on the 

federal and provincial Attorneys General. 

 While it did not have to (given its finding above) – and as such, is technically obiter, the FCA then went on to disagree with 

the Tax Court’s substantive finding that section 163.2 constitutes a criminal offence that imposes a “true penal consequence” 

o More specifically, the FCA held that section 163.2 is “mainly directed to ensuring the accuracy of information, 

honesty and integrity within the administrative system of self-assessment and reporting under the Act.”  It does not 

aim to redress “a public wrong” done to society at large”, which is a hallmark of a criminal offence.
11

 

o In coming to this conclusion, the FCA noted that the section 163.2 penalties, like the roughly 60 other civil 

penalties in the Act are “mechanical” and “non-discretionary”, compared to the sanctions for tax evasion, which are 

discretionary.
12

  In the FCA’s opinion, this also distinguished administrative penalties from criminal offences (i.e. 

those designed to “redress and condemn morally blameworthy conduct or a public wrong”
13

). 

o Further, the FCA noted that the fact that section 163.2 penalties could be very large, by itself, did not make it a 

criminal offence.
14

 

 The FCA also declined to address the Tax Court’s analysis of the meaning of “culpable conduct” compared to “gross 

negligence” 

 

                                                 
9 Ibid at para 18.  Note: in this paragraph, the FCA contrasted these matters with “proceedings of an administrative nature instituted for the protection of the public in 
accordance with the policy of a statute”. 
10 Ibid.  Note: based upon the Supreme Court’s decisions in R v Wigglesworth, [1987] 2 S.C.R. 541 and Martineau v Minister of National Revenue, [2004] S.C.R. 81, 

the FCA noted “imprisonment or a fine imposed for the purpose of redressing the wrong done to society at large” as examples of  a “true penal consequence”, and then 
contrasted these examples with “the maintenance of discipline or compliance within a limited sphere of activity or an administrative field of endeavour”, which is not. 
11 Ibid at para 42. 
12 Ibid at paras 44-45.  
13 Ibid at para 44. 
14 Ibid at para 46 – noting that “sometimes administrative penalties must be large in order to deter conduct detrimental to the administrative scheme and the policies 

furthered by it.  The FCA also referred to section 220(3.1), which gives the Minister the power to waive all or a portion of any penalties assessed against a taxpayer. 
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UNIT #4 – OVERVIEW OF THE GENERAL ANTI-AVOIDANCE RULE (GAAR) 

 GAAR in section 245 of the Act catches situations where the reporting posisiton may technically comply but where the tax 

planning is found to constitute an “abuse of misuse of the Act”. 

 In R. v Lipson, [2009] 1 S.C.R. 3 at para 52, Justice LeBel, writing for the majority, described the GAAR in this manner, 
The GAAR is neither a penal provision nor a hammer to pound taxpayers into submission.  It is designed, in the complex context of the ITA, to 

restrain abusive tax avoidance and to make sure that the fairness of the tax system is preserved. 

 Instead, if triggered, the GAAR allows the CRA (or the court) to deny any inappropriate “tax benefits” otherwise realized by 

the taxpayer and instead provide tax consequences that are considered “reasonable in the circumstances” – subsection 

245(2).   

The Purpose of the GAAR 

 As set out in the Technical Note to this section (dated June 30, 1988), section 245 of the Act is a general anti-avoidance rule 

which is intended to prevent abusive tax avoidance transactions or arrangements, but at the same time, is not intended to 

interfere with legitimate commercial and family transactions.   

 Like the process for assessing a civil advisor penalty, before the GAAR can be applied/assessed (unless GAAR has 

previously been approved for assessment in the same type of transaction/planning), the auditor must first get approval from 

the GAAR Committee (an ad hoc committee comprised solely of government officers – primarily from the CRA but also 

from Finance and Justice) 

 

Four Step Application of the GAAR (Canada Trustco and Copthorne Holdings Ltd.) 

Step #1 – Tax Benefit: the starting point for the application of the GAAR is subsection 245(1), which requires that the taxpayer have 

received a “tax benefit” as a result of the transaction(s) – go through the definition in the Act. 

 Per SCC in Canada Trustco, magnitude of the tax benefit is not relevant in this test.  Also, this is a factual inquiry based on 

an objective review of the facts by the trial judge. 

o Because it is a factual inquiry, where the Tax Court has made a finding of fact that there was a tax benefit, this 

finding will only be overturned in cases where the Tax Court Justice made a palpable and overriding error.
15

  

highest level of deference that can be given to a trier of fact 

 The existence of a tax benefit can be identified in isolation or established by comparing the taxpayer’s situation with an 

alternative arrangement16  

 Burden of Proof: on the taxpayer to refute the Minister’s assumption of the existence of a tax benefit  

Step #2 - Avoidance Transaction.17  The second step in the GAAR analysis is to consider whether the “tax benefit” determined in 

Step #1 resulted from an “avoidance transaction” or a series of transactions that includes one or more “avoidance transactions” - 

subsection 245(3) 

 Paraphrasing subsection 245(3), an “avoidance transaction” is any transaction that was undertaken primarily to obtain a tax 

benefit. 

 An avoidance transaction is one that results in a tax benefit unless the primary purpose of implementing that transaction was 

not to derive the tax benefit 

o Have to be able to adduce objective evidence that you primarily (not exclusively) for something other than to derive 

the tax benefit  

 In the Explanatory Notes to paragraph 245(3) (as highlighted by the SCC in Canada Trustco), it states that the fact that the 

transactions could have occurred in an alternative way/manner which would have resulted in more tax does not necessarily 

make the taxpayer’s particular plan which has a better tax result a transaction primarily designed to obtain a tax benefit and 

hence an avoidance transaction.  can do comparative analysis again like step #1 however does not prove  

 Does not need to be a business purpose, can be another non-tax purpose 

 With advising the series of transactions becomes important to document the reason and evidence of why you are advising 

your client to do what you are doing 

 There has to be a connection between a transaction and the tax benefit obtained 

 As in Step #1, the burden of proof is on the taxpayer – to show that either the transaction under review did not result in the 

identified tax benefit or that this wasn’t the primary purpose of the impugned transaction (but was a secondary/ancillary 

consequence)  

 So things to ask: 

1. Connection: did the transaction result in the tax benefit identified in Step #1 

2. Purpose: was the primary purpose of the transaction to obtain the benefit 

3. Series: does a “series of transactions” exist 

4. Which transactions are included in that series 

5. Connection: did the series result in the tax benefit identified in Step #1 

                                                 
15 See e.g. Copthorne Holdings Ltd. v R., [2011] 3 S.C.R. 721 at para 34. 
16 See e.g. Canada Trustco Mortgage Co. v. R., [2005] 2 S.C.R. 601 at para 20 and Copthorne, supra note 1 at para 35. 
17 If an “avoidance transaction” exists, either on its own or as part of a “series of transactions”, then this fact, if co-existing with certain other named facts, may result in 

the avoidance transaction also being characterized as a “reportable transaction” pursuant to section 237.3.  The determination of and associated consequences of 

“reportable transactions” are beyond the scope of this course.   
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6. Purpose: were any of the transactions within the series done primarily for the purpose of obtaining the tax benefit 

(ie an avoidance transaction) 

 Note: defn of series wont be on exam Court defined a “series of transactions” in Trustco by including both the common law 

definition (“a number of transactions that are pre-ordained in order to produce a given result”… “That is, there must be no 

practical likelihood that the subsequent transaction or transactions will not take place”) and the extended definition by 

subsection 248(10) to “include any related transactions or events completed in contemplation of the series” 

o In Copthorne, the Supreme Court interpreted subsection 248(10) as meaning that if one transaction was 

implemented “because of” or “in relation to” another transaction (or that a transaction was taken into account when 

the decision was made to undertake another transaction), then those transactions would be part of the same series. 

o The Supreme Court specifically rejected that there must be a “strong nexus” between the transactions for them to be 

considered part of the same series, but also stated that more than “mere possibility” or “an extreme degree of 

remoteness” would be sufficient to link transactions together (Cop para 47)  

 As noted in both Canada Trustco and Copthorne, this is an objective test/inquiry to be determined by the trial judge through 

a reasonable review of the facts (i.e. not an intention test) 

o Like in Step #1, where the Tax Court makes a finding of fact on this issue, appellate courts should not overturn it 

absent a palpable and overriding error. 

 Burden on the taxpayer to show that there were no avoidance transactions 

Step #3 - Misuse of the Provision or Abuse of the Act as a Whole:  The next step (and really the key step) is to look at subsection 

245(4) – which provides that the GAAR will not apply in situations where the transaction/plan does not misuse any of the provisions 

of the Act or abuse the Act as a whole. 

 Does the technical compliance result in a “misuse” or “abuse” 

o SCC says that cannot think of a way to separate these two definitions. Not a two-part of misuse and then abuse but 

rather just one  

 Burden of proof: SCC says that in this step the burden shifts to the Minister on a BOP. Rationale – these are cases where 

have technically complied with the letter of the law. Minister is best position to say that spirit of law is different (though 

could also say that should be able to look at act and know how to use – if Minister says wrong will have to prove that to us) 

Three Step Analysis 

 1st Step – interpret the provisions giving rise to the tax benefit to determine their object, spirit and purpose, having regard 

to the scheme of the Act, the relevant provisions and permissible extrinsic aids. 

o The Supreme Court explains that “[t]he object, spirit or purpose of the provisions has been referred to as the 

‘legislative rationale that underlies specific or interrelated provisions of the Act’”
18

  

o Further, “in a GAAR analysis, the textual, contextual, and purposive analysis is employed to determine the object, 

spirit or purpose of a provision.  Here the meaning of the words of the statute may be clear enough.  The search is 

for the rationale that underlies the words that may not be captured by the bare meaning of the words themselves.  

However, determining the rationale of the relevant provisions of the Act should not be conflated with a value 

judgment of what is right or wrong nor with theories about what tax law ought to be or ought to do.”
19

  

 This echoes what was earlier said in Collins & Aikman Products Co. v. R., 2009 TCC 299, aff’d by 2010 

D.T.C. 7293 (F.C.A.) the Tax Court held that “the purpose of a legislated scheme should be demonstrably 

evident, with permissible extrinsic aids, and not fall to be divined in accordance with abstract views or 

arbitrary theories as to tax policy.”
20

  

 “The statutory purpose is not to be confused with abstract views of what is right and what is wrong nor 

with arbitrary theories about what the law ought to be or ought to do.  These latter views and theories are 

unhelpful in purposive and contextual statutory analysis and may even create mischief unless they are 

grounded in the reality of the codified legislation.  The purpose of the legislated scheme should be 

demonstrably evident from the provisions of the Act, aided by any relevant permissible extrinsic aids.  

One’s sense of right and wrong or what good tax policy should provide for or should not allow is not, for 

these purposes, a permissible extrinsic aid.”
21

  

 Not simply an opportunity for the Minister to try and fill in the gaps in the legislation or to prevent 

something that really is permissible under the current law 

o In recent case, Birch Cliff Energy the TCC said that the Minister must set out in its notice of assessment what the 

object spirit and purpose it is relying on and if it doesn’t, then that’s not a proper assessment of the GARR 

o Trustco para 11: where parliament has specified precisely what conditions must be satisfied to achieve a particular 

result then it is reasonable to assume that Parliament intended that taxpayers would rely on such provisions to 

achieve the result they prescribed 

 2nd Step – determine whether the transaction falls within or frustrates that purpose through an examination of the factual 

context of the case. 

                                                 
18 Copthorne supra note 1 at para 69. 
19 Ibid at para 70. 
20 Collins & Aikman Products Co. v. R., 2009 TCC 299 at para 72. 
21 Ibid 
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o Overall inquiry - mixed question of fact and law (palpable and overriding error) 

o The central inquiry is focussed on whether the transaction was consistent with the purpose of the provisions of the 

Act that are relied upon by the taxpayer, when those provisions are properly interpreted in light of their context.  

Abusive tax avoidance will be established if the transactions frustrate or defeat those purposes.
22

 

o Trustco give 3 examples of abusive transactions (para 57) 

1. Taxpayer relies on specific provisions of the Act in order to achieve an outcome that those provisions seek 

to prevent 

2. A transaction defeats the underlying rationale of the provisions that are relied upon 

3. An arrangement that circumvents the application of certain provisions such as specific anti-avoidance rules 

in a manner that frustrates or defeats the object, spirit, or purpose of those provisions 

 Copthorne para 72: Minister must “clearly demonstrate” that the transaction is an abuse of the act and the benefit of the 

doubt is given to the taxpayer (makes you wonder if still BOP but guess if its just too close to call then the taxpayer 

wines) 

 3rd Step – the Trial Judge, as a question of fact, determines whether there has been an abusive tax transaction.  Because the 

judge is answering a question of fact, the decision should not be overturned by an appellate court absent a palpable or 

overriding error.  

Step #4 – Consequences  If the first three steps are satisfied, then you go to subsection 245(2) which sets out the consequences of a 

transaction being found subject to GAAR  

 Consequences in 245(2) – unique because it allows the CRA or judge to substitute any tax result that they believe is 

reasonable (so not necessarily application of the ITA) 

 Note: this is a case where a taxpayer has technically complied but is still found to be an illegal application – note it is not like 

the criminal provisions where intended to be a punitive provision but rather meant to provide the appropriate tax result as 

oppose to putting penalty  

 

Advisors and the GAAR: Protecting Yourself from Your Clients 

 Of course, all good tax planners should consider whether the GAAR could potentially apply to any transaction(s)/plans that 

are being proposed to and implemented by their clients and, if successfully applied, what the effects could be – this should be 

a standard section of any appeal letter. 

Taiga Building Products Ltd. v. Deloitte & Touche, LLP  (2014 BC) 

 Facts:  the Defendant accounting firm was the long-time auditor and (tax) advisor for the Appellant.  In 2001,
23

 the 

Defendant recommended that the Plaintiff implement a corporate reorganization called the Finco Plan to reduce its future 

provincial tax liabilities.
24

  The Plaintiff accepted this advice and signed an engagement letter to implement it, which entitled 

the Defendant to a one-time fixed fee ($50,000) and an annual 20% contingent fee based on future provincial taxes saved 

(over a certain threshold) by the Plaintiff implanting the Finco Plan.   

o Further, the engagement letter provided that if a tax authority successfully challenged the Plaintiff’s tax savings 

from the Finco Plan, then the Defendant would refund its contingent fees proportionately to the reduction in tax 

savings.  

 There were several meetings between representatives of the Plaintiff and Defendant in the course of determining exactly how 

the Finco Plan would be implemented.  Little (or no) notes were taken of the content of the discussions of many of those 

meetings. 

 The engagement letter to implement the Finco Plan referred to the potential provincial GAAR risk (which the Defendant 

effectively assessed as “unlikely” or “difficult to succeed” (my words) and the effects if the GAAR was successfully 

applied (repayment of outstanding provincial taxes plus interest and the costs to unwind the plan) 

 After the Finco plan was implemented, it was challenged by the CRA on the basis that it violated Ontario’s GAAR.  Rather 

than challenge the reassessments (which according to its legal counsel, was a “viable option”), the Plaintiff opted to settle 

with the CRA. 

 The Plaintiff then sued the Defendant on a variety of grounds – asking for approximately $750,000 of contingent fees paid to 

the Defendant (and perhaps other damages).25 

Analysis/Decision 

 With respect to the Plaintiff’s allegation that the Defendant put itself in a conflict of interest with the Plaintiff by entering 

into a contingency fee contract in regards to the Finco Plan while at the same time, acting as the Plaintiff’s external auditor 

                                                 
22 Ibid at para 57. 
23 At para 13, Justice Affleck noted that at the time the Finco Plan had been proposed to the Plaintiff, there had only been 11 Tax Court decisions (and no appellant 
decisions) interpreting the GAAR, resulting in tax advisors having to rely on their own “professional judgment and gut instinct” on whether the GAAR could potentially 

apply to the transaction(s)/plans that they were recommending to clients. 
24 The technical details of the Finco Plan are not important for our purposes and, as such, have not been described in the Notes. 

 
25 See para 110.  This means that the tax savings generated by the Finco Plan, before reassessed and paying the Defendant’s cut, was in the order of $3.75 million!  

Note, from para 149, while the Defendant billed the Plaintiff roughly $750,000 in contingent fees, at the time of trial, much of the billings were still outstanding (though 

deducted for tax purposes) 



 13 

(which creates a duty for the Defendant to act objectively and impartially in the Plaintiff’s best interests), Justice Affleck 

found that: 

o Not an issue; not uncommon for lawyers to sit on a client’s board 

o Court said that was not an issue of “serving two masters” 

o No breach of the Rules of Professional Conduct as they were in 2001 

 With respect to the Plaintiff’s allegation that the Defendant failed to properly advise it about the risks of implementing the 

Finco Plan, Justice Affleck found the risks were sufficiently discussed and that the defendants had little case law to base an 

assessment on and made this clear to the plaintiffs 

 With respect to whether the Defendant owed the Plaintiff anything since the Finco Plan was reassessed under the Ontario 

GAAR (which the Plaintiff did not dispute), Justice Affleck found that: 

o Settling the reassessments with the CRA did not constitute a “successful challenge” as referred to in the engagement 

letter.  To constitute a “successful challenge”, the Plaintiff first had to resist the reassessments in court;
26

 

o Indeed, Justice Affleck noted that 2 years after the Plaintiff settled its case with the CRA, 2 other taxpayers with the 

same/similar plans challenged their reassessments in court and won.
27

 

o Mere delivery of notices of reassessment did not constitute a successful challenge to the Plan within the meanin of 

the engagement letter 

 Court also said that it was no negligence if an internal assessment was different than that provided externally (though 

potentially misrepresentation) 

 No fiduciary or contractual duty to assist the plaintiffs to resist the notices of reassessment 

 

UNIT #5 – TAX IMPLICATIONS OF OWNING YOUR OWN HOME 
 

 In North America we have philosophy of home ownership (part of why we have 70% ownership whereas Europe is 30% 

ownership) 

 Advantages of renting: ability to relocate; don’t need down payment  financial investment is lower; fixed costs/certain 

 Disadvantages of renting: (Advantages of Ownership: security; building equity; freedom to customise; good investment) 

 Tax – not much difference in the acquisition between owning and renting; tax treatment for acquisition is that it has to be out 

of after tax income 

o why? because residence costs are personal expenses 18(h)(1).  

o Employment income – does not include in 8(2) 

o In addition, 20(1)(c) – only get a deduction for interest expense where you borrowed money for the purpose of 

earning business or property income.  

o In US different – mortgage interest is tax deductible 

 sprysak believes that this lead to the housing crash bc many americans don’t have the same urgency to  pay 

off the mortgage 

 There are two tax benefits to owning rather than renting: 

i. The imputed income from living in your own home is not taxable (to be discussed next class) 

ii. Potentially any gains in the value of your home may be tax free by virtue of the personal residency exemption. 

(as oppose to other gains which are taxable) 

Benefit #1: Imputed Income 

Imputed definition: deeming or attributing something to something else without it actually not being there 

 Therefore imputed income is calling something income when it doesn’t have all the characteristics of income – primarily 

intangible, but could still measure 

 Generally refers to the benefit and savings that is derived from the personal use of one’s own assets and from the 

performance of services for one’s own benefit. It is the value of enjoying the assets and the things you do for yourself 

 Another defn – it is the money that you save by enjoying your own property and services rather than earning income, paying 

taxes and then using the after-tax income to purchase the goods and services from someone else.  

 In Canada as a general rule we don’t include imputed income 

 One example of could argue ITA does consider imputed income: individual versus family calculation of tax. One rationale 

for computing based on the individuals rather than family is that the higher taxes paid in single-earner vs. double-income 

family is the imputed value of the services rendered by the person who is not working. 

 In the case of homeownership the benefit can be defined as living in your home for free; Imputed income is effectively the 

rent you are forgoing by deciding to live in it yourself 

Benefit #2: Appreciation in Property Value 

                                                 
26 See paras 104-116. 
27 Justice Affleck acknowledged that the Plaintiff had referred to another (arguably) similar tax planning case where the CRA was successful – but he then dismissed its 

outcome of being determinative of whether the CRA had successfully challenged the Plaintiff’s Finco plan. 
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 Benefit in investing in a house that appreciates as oppose to stocks bonds, commodities, is that generally speaking the latter 

categories are subject to tax possibly as a capital gain or as a business gain (if you buy for ex gold and sell for gain, what 

kind of gain is that and why: business gain because when you buy gold it is with the intention to sell not to generate income. 

o Therefore benefit of home is that if principal residence there is the potential for tax free 

 

Characterization of the Property 
 In order the gain on the sale of a property to be potentially eligible for the principal residence exemption (PRE), which is set 

out in paragraph 40(2)(b), the property must constitute a principal residence as (extensively) defined in section 54. 

Step #1: the property must constitute a “capital property” as opposed to non-capital property (ie “business property”/“inventory”) 

 How do we determine if is capital property?: 

i. Look to definition of “capital property” in section 54 

ii. Application of the primary and secondary intention tests (preferred method) 

 Intention test: primary intention when acquired – was it to use it or to flip it. If flip then business 

o if not to flip then go to secondary intention test. Prima facie capital unless there was plan to flip if primary intention 

not satisfied 

o note: has to be a motivating acquisition (relatively high standard) 

o has to be objective manifestations rather than subjective 

Taxation Course notes: 
Distinguishing Business Income from Capital Gains 

 Inclusion rate for capital gains only 50%. Therefore preferable to tax as taxable gain, but preferable to deduct as business/property loss (because 100% deductible and can be used 

to offset other sources of income) 

 First question is: Sale of asset: Is the good sold either capital asset or business asset (ie. inventory)? Flows from a characterization of the asset being disposed of. Courts when the 

characterization (as a general rule) of the asset (for tax purposes) as at the date you acquired the asset. What was the taxpayers’ “primary intention” at the time of acquisition of the 

asset? 

 To know if sale of asset is capital asset or inventory must look to case law: primary and secondary intention tests: 

1. Primary intention test: when the taxpayer acquired the asset, did he/she primarily intend to 

(a) SELL the asset for a profit, or 

 Then generally speaking, the asset will constitute a business/inventory acquisition and any subsequent gain or loss on the sale will be on account of business income  

Don’t consider the “secondary intention” test. 

  Stop there. If it’s for sell for profit, it’s a business asset and therefore it’s a business gain/loss. Done. 

(b) USE the asset (either to generate income or for personal purposes)? 

 Then the asset will constitute a “capital asset” unless the secondary intention test overrides this result 

 Note: Primary doesn’t mean exclusive. 

2. Secondary intention test: did the taxpayer have a secondary intention to sell the asset for a profit if the primary intention was frustrated which motivated the taxpayer to purchase 

the asset (a “can’t lose situation – give an example) 

 If yes then will override first test and characterize as business asset/gain 

 Consequently, it is only where a taxpayer didn’t have such a secondary intention to sell the asset for a profit that the acquisition be a capital acquisition and the gain when the asset 

is sold a capital gain. 

 Clarification – the courts have generally stated that the possibility of early resale at a profit must have been a motivating consideration at the time of acquisition of the property 

for the secondary intention test to make the acquisition a business acquisition. 

o A mere intention to sell the asset for profit, cost, or a loss if the initial intention does not work out merely indicates a prudent investment decision and does not imply a 

secondary intention to engage in business or an adventure in the nature of trade. 

o However, there is a difference between a taxpayer who responds to a changing investment climate and a taxpayer who actively contemplates the potential of profit on 

resale at the time of the investment.  Where the potential of profit from a quick sale is a motivating consideration, it suggests a secondary intention to engage in an 

adventure in the nature of trade (and hence business income treatment) 

 Summary: Therefore, a taxpayer who claims that a gain is a capital gain must show two things: (1) that his/her primary intention at the time of entering into the transaction was to 

make a capital investment, and (2) that he/she had no secondary intention at that time to trade in the particular property (which motivated the taxpayer to make the purchase). 

 To determine what the taxpayer’s primary and secondary intentions (if any) were, generally speaking, a court will pay more attention to the taxpayer’s actions and conduct rather 

than any court statements (although to the extent that these statements are supported by his/her actions, they will likely be more credible). Court will consider: 

i. Number of Similar Transactions: suggests trader and engages in this type of business – more transactions = greater likelihood of business income. Note: one transaction can still 

constitute an adventure in the nature of trade 

ii. Nature of Asset:  

 Raw land: where buying and selling raw land, likely to be business transaction (rebuttable presumption) 

 Shares: presumption that shares are purchased to generate investment income (capital acquisition) 

iii. Return on Investment: How could reasonable person have expected to make money through the acquisition and ownership of property? 

 If only way is through resale  business (trading asset) 

 Assets with potential (even somewhat remote) to yield income are generally viewed as investment assets (ex. corporate shares with dividend rights) 

iv. How does this Transaction Relate to the Taxpayer’s Business?: If closer to primary business activity (really just extension of the taxpayer’s business) then likely to be characterised 

as business (rebuttable presumption. Ex.: stock broker (purchase stocks to sell at a profit – business) 

v. Degree of organization: if the taxpayer’s actions look like someone in that trade then increases the likelihood that will be considered an “adventure in the nature of trade”  

greater likelihood to be business income 

vi. Length of ownership: Shorter hold period looks more like an intention to flip (business). If held longer looks more like capital. However must also take into consideration how the 

property was used during the period (if actually using it then more likely considered capital) 

Step #2: to potentially qualify for the PRE, the property will also have to constitute personal use capital property 

 Personal use capital property is defined in section 54 as capital property used “primarily for the personal use and 

enjoyment of the taxpayer and anyone related to the taxpayer”  

 Want to bring to attention about capital property (personal use): if you sell personal use property and realize a loss, for tax 

purposes that loss is deemed to be nil. 40(2)(g)(iii) (cannot realize a loss for tax purposes for personal use property) 

Principal Residence Definition 

 Once found to be (i) capital property, and (ii) personal use property, must also comply with definition of “principal 

residence” in section 54 to be eligible for PRE 

 Note: you can have more than one principal residence – can only claim for one though 

 Note: no requirement to be in Canada 
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1st Requirement: it must constitute a “housing unit”, which according to the Folio (para 2.7), generally includes: a house, apartment, 

duplex, cottage, mobile home, trailer, and a houseboat.  

2nd Requirement: the taxpayer must own the property, either solely or jointly with another person (preamble). 

 There are two main types of shared ownership, namely, joint tenancy and tenancy in common. 

1. Joint Ownership (more common) – technically, each owner owns the entire property and has a right of survivorship 

(on the death of one owner, his interest disappears making the surviving owner(s)’s interest greater by a 

corresponding amount) 

 Important Tax Point: for tax purposes, to calculate a gain, you effectively divide the ownership interest 

between the joint owners (so tax purposes if two people are treated as 50% each) 

2. Tenancy in Common – each owner has a specified interest in the property with no survivorship rights. 

 In this case, the tenancy will specify the exact ownership percentage of each taxpayer 

 Taxed based on percentage of ownership 

 In addition to the types of shared ownership, there are also two types of ownership interests, namely, legal and 

beneficial/equitable interests.  As set out in paras 2.79 – 2.80 of the Folio: 

o Legal ownership “exists when title is transferred to, recorded in, registered in or otherwise carried in the name of a 

person.  Legal owners are generally entitled to enforce their ownership rights against all other persons”. 

o Beneficial ownership is “the type of ownership of a person who is entitled to the use and benefit of the property 

whether or not that person has concurrent legal ownership.  A person who has beneficial ownership rights but not 

legal ownership can enforce those rights against the holder of the legal title” 

o Typically for tax purposes, when refers to ownership of the whole, it is with reference to the beneficial owner. If 

there is a separation, it is the beneficial ownership that gets taxed; therefore PRE can be used where someone other 

than the person living in the house has the legal title to the house (ex. trustee who has the legal ownership of the 

house) 

3rd Requirement: the beneficial owner must be an individual; it cannot be a corporation. 

 This is required by paragraph 40(2)(b), which provides that only an individual can claim the PRE.  

 Note: if could be argued that corp is legal and the shareholders are the beneficial owners then might be able to argue that 

principal residency 

4th Requirement: the property must be “ordinarily inhabited” by the taxpayer, the taxpayer’s spouse or common law partner (or 

former spouse or common law partner) or by a child of the taxpayer (paragraph 54(a)). 

 Will come back to definition of child later 

The “Ordinarily Inhabited” Requirement 

 Not defined in Act; must rely on case law (generally take ordinary meaning – ie to live in on a regular basis) 

o Some common definitions that have been employed by the courts include: “usually or commonly occupied as an 

abode, more than a place where one would visit occasionally or use for certain purposes other than ordinary 

habitation, and to normally occupy as a home” 

 Typically not a significant barrier to claiming the PRE.  More specifically, the CRA has stated in a variety of publications, 

including paras 2.10 – 2.12 of the Folio that: 

o Property doesn’t have to be continuously inhabited for a long time for requirement to be satisfied; could have bought 

in December. Other ex: lake cottage 

o Issue #1 CRA will have is if the property is incapable of being inhabited (ex. condo where haven’t broken ground 

yet) 

o Issue #2: para 2.11 CRA will not consider ordinarily inhabited if the main purpose of the property is to gain or 

produce income  

 Note: as general interpretation of CRA publications, where they say the “main” or “primary” purpose, they 

typically consider this to mean 50% of the time 

 Note: para 2.11 also provides that if you are renting a property to a child, then this will qualify as ordinarily 

inhabited 

 

The Basic Mechanics of the Principal Residence Exemption 
 Two step process 

 Remember: we are disposing (or deemed to be disposing) of capital property. Therefore step 1 is always to calculate 

gain/loss 

Step #1: calculate a capital gain pursuant to subsection 40(1)  

 Capital Gain/Loss = Proceeds of Disposition (actual or deemed) – ACB – Selling Expenses 

o Note: what constitutes “selling expenses” is currently a live issue in the case law 

 Taxable Gain/Loss = Capital Gain/Loss X Inclusion Rate 

 Tax Liability = Taxable Gain/Loss X Tax Rate 

o Note: for the purpose of these calculations, we are going to assume 40% tax rate 

 One of the implications of personal use capital property is that any loss from the disposition of the property (40(2)(g)(iii)) 
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o Rationale: you get the benefit in having personally enjoyed and used it therefore you have benefit relative to 

depreciation in value (analogous to loss in value of a car) 

 Note: remember that still need to be concerned with ACB with a home that was acquired before January 1, 1972 (then have 

to use ITAR rules – will have to adjust the ACB) 

Step #2: calculate the PRE as set out in paragraph 40(2)(b) 

 PRE = 
(# 𝑦𝑒𝑎𝑟𝑠 𝑑𝑒𝑠𝑖𝑔𝑛𝑎𝑡𝑒𝑑 𝑎𝑠 𝑃𝑅)+1

𝑇𝑜𝑡𝑎𝑙 # 𝑦𝑒𝑎𝑟𝑠 𝑜𝑤𝑛𝑒𝑑
 𝑥 𝑇𝐶𝐺 

Step #3: is to subtract the PRE as calculated in Step #2 from the capital gain calculated in Step #1.   

 TCG (step 1) – PRE (step 2) = hopefully 0 

 Note: if the result of the formula is a negative amount, section 257 deems it to be nil. 

 Technically speaking, to claim the principal residence exemption, Form T2091 Designation of a Property as a Principal 

Residence by an Individual must be completed and included with the taxpayer’s return in the year of sale.   

o Administratively CRA has said that if fully shelters, then don’t need to submit the form unless they ask you too. By 

implication if doesn’t cover, then still want to see T2091 form 

 

Claiming the Principal Residence Exemption – Last two requirements 
 In addition to the four requirements for a property to constitute a principal residence already discussed, there are two 

additional requirements that are engaged when the taxpayer wishes to claim the PRE: 

5th Requirement: the taxpayer must designate the property as his/her principal residence for each desired year and neither the 

taxpayer nor his/her spouse or common law partner (if any) or minor, unmarried children must not have designated any other 

otherwise qualifying properties as his/her principal residence for that year (subject to an exception in respect of qualifying properties 

and designations made in respect of years before 1982) (paragraph 54(c) “no other property can already have been designated”), and 

 Note: there are some exceptions for minor dependant children  

6th Requirement: in order to be able to make a principal residence designation for a particular year, the taxpayer must be a Canadian 

resident for that year (by virtue of the definition of “B” in the calculation of the principal residence exemption in) Canadian resident 

(paragraph 40(2)(b)) 

 This requirement does not mean that in the year that you claim the PRE you must be a Canadian resident. What is says is that 

to be able to validly designate what would otherwise be a PR as being your designated PR for that year, in the year you are 

seeking to make that designation, for that year you must be a resident (so possible for a non-resident to make a claim for PRE 

if, for at least part of the period of ownership, they can claim for that period) 

 

What can be sheltered?: 

 Home as well as any property that the home is attached/affixed to, up to ½ hectare of land (definition in section 54) 

 If over ½ hectare property (53000 sqft), then use and enjoyment test must be satisfied to include the whole  

o The excess land must be necessary to the use and enjoyment of the principal residence in order to qualify for the 

exemption, and not simply desirable  

o The most common example of this is where the property cannot be subdivided into a smaller parcel. 

 The most recent FCA case to address this issue was Cassidy v. R., [2012] 1 C.T.C. 105 (FCA). 

 

Practice Examples 

Scenario #1 

 Assumptions:  

o The Taxpayer is a single adult female with no dependent children. 

o She bought a house (House #1) in 2000 for $250,000.   

o On April 2, 2009, she bought another (bigger/fancier) house (House #2) for $500,000.  

o On June 29, 2009, she sold House #1 for $410,000 and incurred selling expenses of $10,000, leaving her with “net 

proceeds” of $400,000. 

o In all relevant taxation years, the Taxpayer’s employment income puts her into the highest marginal bracket 

(excluding the effect, if any, of any housing transactions), which is 40% (federal and provincial combined) 

o Other than these two houses, the Taxpayer has never owned nor designated any other properties that could 

potentially qualify as her “principal residence” for income tax purposes. 

 Question: what are her tax implications arising from her housing transactions? 

o Answer: 0 
o Note: years is on a calendar year basis, not on number of days. Best here is not to designate the year she sold it to 

maximise years 

 (#years as PE (8 (2000-2008)) + 1) / # years owned (9) x CG (150K) 

Scenario #1A 

 Assume everything in Scenario #1, except that: 

o The Taxpayer bought vacant land in 2000 for $50,000 

o The Taxpayer hired a builder in 2001 to build House #1 on the vacant land for an agreed purchase price of $200,000 

o On December 23, 2002, she took possession of the (finally) completed home and moved in. 
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 Question: what are her tax implications arising from her housing transactions? 

o Answer: 6K 

 Observations: 
o PRE is not based on the dollar amount but rather on the factor on board. Therefore if you can get factor to one you 

can shelter enormous capital gains 

o Doesn’t care what the incremental increases and decreases are at the end of the day 

o If a person only has one PR at a time, then this mechanism will effectively shelter the gains for the Canadian 

resident household for their entire life 

Scenario #2 

Husband and Wife currently own two properties.  Their house was purchased by (and is solely owned by) Husband in 1994 for 

$100,000.  Their cottage was purchased by (and is solely owned by) Wife in 2004 for $25,000.  The couple, both elementary school 

teachers, live in their house from September to June and spend July and August in their cottage at the lake.  In 2013, Wife is offered a 

fantastic job in Ontario and, as a result, the couple decides to sell both Alberta properties in that year and move to Ontario.  

 

It is now February 2014, and the couple comes to your office for some tax advice.  In particular, they want to know how best to utilize 

their principal residence exemption and what, if any, amount each will have to pay on their tax return for 2013 as taxes from the sale 

of their Alberta properties.  They inform you that they sold their Edmonton house for $610,000 (with selling expenses of $10,000) and 

their cottage for $425,000 (with no selling expenses).   

 

Please assume the marginal tax rate for each individual to be 40% and that the couple have decided not to designate either property as 

their principal residence for 2013 (they wish to save this year’s designation for the Ontario home they will buy).   

 

Please advise. 

 Answer: count 10 years from house and 9 years from cottage (total years owned are 20 and 10) 

 Issue: how many “principal residences” can a Canadian taxpayer or family unit have?  

o   As many as want but only one can be counted per calendar years for PRE (since 1981) 

Scenario #3 

 Mom and Dad’s child (Daughter) has recently graduated from high school and is considering her post-secondary options.  

While Dad wants her to go to live at home and go to the University of Alberta (his alma matter), Mom is encouraging 

Daughter to consider other options including attending university away from home.  After much research (and lunches with 

Mom), Daughter decides to enroll at the University of Victoria. 

 The “deal” that Mom and Dad make with Daughter is that if she promises to work hard in school (with grades indicative of 

such effort), then Mom and Dad will pay for all of her expenses (including accommodations). 

 After some of his own research on living in Victoria, Dad attends your office to ask for your advice.  “The rental market 

around the University is outrageous.  So too is the housing market, but it appears to be solid and appreciating.  If my wife 

and I were to buy an apartment for Daughter to live in while she attends University, then in four years when she is done 

(please, please let her be done in four years), can I sell it and claim the principal residence exemption to shelter what is 

hopefully a healthy gain?  With any luck, the gain could offset all of the expenses we incur to finance Daughter’s education.”   

From tax perspective one of the key issues is whether this will be ordinarily inhabited 

 s. 54 definiotn of PR 

o para (a) – doesn’t speify if this only applies to adult child  -- look to see if “child” is defined. It is not for the 

purposes of section 54 but under s. 252 of the act there is a definition 

o under general rules of statutory interpretation is you define by ordinary dictionary meaning. If used in act and 

defined elsewhere then go with that 

 252. No reference to age of majority or miniority therefore some authority that audlt would still be 

considered a “child”.  

 para 2.11 of Folio they have stated that an adult child can satisfy the ordinarily inhabited requirement 

 Also a technical interpretation TI 2014-0541901E5 

o Must go though the requirements 

 was there a secondary intention to flip – prob not based on information. Not like there was some great 

deal they found that would make them think aobut flipping 

o Personal use property? 

 this is where look at if daughter paying rent and if others paying rent 

 the CRA position is that if it is just a child paying parent’s rent then that ok but prob not if others 

 if more than 50% used as non personal use then wont be considered 

 Give themalternatives and explain those: example maybe more profitable to forgo the PRE and instead 

try to get more rental income 

o For now assume that the parents will own the property 

o Whose the beneficial owner? 

 maybe parents want to be on title but to gift beneficial to the daughter 

 important because it is the benefical owner who claims and has to satisfy all the requirements 
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 Lets assume all requirements are at this point satisfied and the intention is to buy and own but the daughter is going to 

live in it 

o have to figure out which property would make more sense to consider it a PRE 

 What would be a way to mitigate this issue of having to choose? 

o could just rent – downside is you are not investing 

 What are the strengths of having legal and beneficial tile separated 

o Could each claim PRE. However to do this would put a lot of faith in daughter 

 

Death and the Principal Residence Exemption 

Question: What happens when someone with a principal residence dies?   

 Immediately prior to death the act deems under 70(5)(a) to have disposed of and reacquired all of their capital property at fair 

market value 

o Why have this deeming rule: for capital property, trigger event is a disposition 

o Will have to report any capital gains in the final tax return (might be able to shelter with the PRE) 

o The deceased’s estate, (ie the trust that is immediately created on death) takes with an ACB of the FMV at death 

 In Canada, no gift or estate tax therefore no more tax after this 

 Spousal Rollover: If left spouse or common law partner then exception to general rule (s. 70(6)): still a deemed 

disposition, but rather than occurring at FMV it actually occurs at the deceased’s ACB (and the deemed acquisition is also 

ACB). Effect is a tax deferral. 

o Note can also have spousal rollover when both still alive (ie inter vivos) through s. 73; will also transfer at ACB 

 When surviving spouse dies? S. 40(4) (complementary provision to 70(6)): where there has been a transfer of a personal 

residence or one that could qualify as PR, as a consequence of death, 40(4) deems the surviving spouse to have owned the 

property during the time that the deceased owned the property. Further, it allows the surviving spouse the same ability to 

designate that property as the surviving spouse’s PR to the extent that the now deceased spouse was able to make that 

designation (so if the spouse had claimed already with another property than the surviving spouse can’t claim for those years) 

Scenario #4 

 Mom purchased the couple’s current house in 2000 for $250,000 and they have lived in it ever since. 

 In 2009, Mom died.  At this time, the house was appraised at $450,000.  Pursuant to Mom’s will, Dad took full legal and 

beneficial ownership of the house. 

 Dad died in 2013.  Due to a decline in the housing market (due to the financial recession), the house was appraised at this 

time at $400,000. 

 Neither Mom nor Dad had any other principal residences nor did either of them make any designations during this time 

period. 

 Any income/gains realized by Mom or Dad are taxable at 40% 

 Mom, Dad and the house satisfy all requirements (as applicable) to be eligible for the PRE 

 In Dad’s will, the house goes to Son. 

Question: what are the tax implications to Mom and Dad? 

Answer: 

 2000: ACB of 250K 

 2009: under 70(5)and (6) – deemed disposition 

o However 70(6) deems disposition to be 250K therefore no CG 

o Dad acquires 250K ACB by 70(6). Dad also steps into mom’s shoes by 40(4) 

 2013 

o PRE – go through all of the steps/requirements to make sure can get this 

 Question: maybe for part of the years in questions were either not a Canadian resident for that year? 

 # years +1 / total years owned 

 TYO = 2000-2013 = 14 years 

 remember s. 257 prevents you from creating a larger PRE greater than gain 

o Son takes house at ACB at 400K 

o Principle - income or a gain should only be taxed once 

o Tax to transferor but no tax implications to the beneficiary 

 

Change in Use of Property from Personal to Business 

From intro class: when characterizing as business or capital asset, that characterization is based on the time when the property is 

acquired 

 What if buy a housing unit with primary and secondary intention as personal use, and then at some point that purpose 

changes and you turn it into a rental property? - So still a capital property but now income producing property 

o s. 45 and 13(7): together provide that where there has been a change in use between personal use and income 

producing, the Act deems there to have been a disposition and reacquisition of the property at the time of change 

in use. Two exceptions: 
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 45(2)-(3): allow you to elect (in connection with 54(d)(4)) by providing a letter the year in use, to elect to 

defer the application of the change in use rule for up to 4 additional years. But taxpayer cannot claim 

in those years any capital cost allowance in those years (investment deduction to take into account the fact 

that deterioration in value and to provide better assessment of income – 20(1)(a)) 

 If do these to things then not only no deemed disposition, but will also be able to designated as a 

PR 

 Note: any income from rent still has to be reported but can deduct normal expenses. Just capital 

cost allowance that cant deduct 

 54.1: if the reason the property has become rental property is because your employer has relocated you, 

then can defer for as long as you are relocated. Again must have letter and can’t claim capital cost 

allowance 

 

Tax Planning for the Elderly with a Principal Residence  

 Assumptions: older/retired client, house rich, income poor 

o Client’s Needs: money – for living, investing or giving (to children/grandchildren); security; access to health 

services 

o Client’s Resources: very limited liquid assets (or regular income), large amount of equity in principal residence 

Estate Plan:  

 Looked at 4 options: (i) sell current house (downsize), (ii) stay in house and rent out portion, (iii) home-equity line of credit, 

and (iv) a reverse mortgage 

(i) Sell current house: 

 Tax implication: might have minimal tax due to PRE 

 Big downside: many emotionally/personally don’t want to leave the home 

(ii) Stay in house and rent out portion 

 Tax implication: could trigger a deemed partial disposition due to change in use 

 Weaknesses: less privacy, extra duties, less privacy, potential security concerns, maintaining tenants 

(iii) Home-equity LOC: 

 Tax implication: does pledging your house for security constitute a disposition? Look to 248(1) definition of “disposition”. 

No disposition therefore no tax implications. 

 Weakness: have to make interest payments on a regular basis (may also have to pay some of the principal), not the whole 

value of the home (usually at most give 75% of your equity),  

 Major weakness: many seniors in this situation wont actually have the opportunity to get an LOC because the bank will often 

feel that the borrowers will be able to make the monthly interest 

(iv) Reverse Mortgage: 

 Most in Canada supplied by “Canada Home Income Plan” (CHIP) 

 What’s a conventional mortgage: a way for people to acquire houses. Advance an amount in exchange for a security interest 

on the house which means they have a first claim to proceeds when sell the house up to the amount that is owing. 

 Reverse mortgage: mortgager put security interest on title – frees up equity in the house therefore you own less of the 

property than you did before the reverse mortgage. Typically give amount 10-40% of equity (will depend on their age) 

 Age requirement: must be at least 55; older you are, typically the higher percentage of home you can get 

 Use requirement – must keep as your residence (although may be allowed to rent out a small portion of the house) 

 Strength compared to HELOC – no requirement to pay any of the monies given back while the homeowners are alive (can if 

you want but generally don’t have to make the interest payments like with HELOC) 

 Weakness: higher interest rate than HELOC (typically about .75% higher) 

 Interest simply added on to amount owing 

 Only thing they can take to satisfy the interest is to take the house (cant take more) 

 No restrictions with how money is used 

 Tax implications: no tax implications 

http://www.theglobeandmail.com/globe-investor/personal-finance/retirement-rrsps/cash-strapped-retired-home-owners-eyeing-helocs-

and-reverse-mortgages/article16451622/ 

 

UNIT # 6 – THE TAXATION OF SAVINGS 
 

 Three main goals: (i) maximise wealth, (ii) meet long-term goals, and (iii) reduce tax liability; not only generate wealth, but 

also manage – where savings come into play 

 The 3 types of investments that we are going to look at in this Unit are the following: 

i. Non-registered fully taxable investments, 

ii. Registered Investments (RRSPs, RPPs, and RESPs), and 

iii. Tax Free Savings Accounts 

Questions to ask to determine which type: 
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 What is my income and tax situation at the time of investment? 

o related: Am I in a high tax bracket or low relative to where I think I will be at other stages in my life 

o related: will my income change significantly from the time I make the investment to the time I need to use it 

 Do I have a specific purpose or use for this investment or savings? 

o if so, then is this intended use in the short or long term? 

 Do I foresee myself using the savings or investments or will it likely be enjoyed by someone else? 

o if someone else, what will their likely tax situation be at the time they will likely use the investment of savings 

 What other investments or savings or access to financing do I have now, and will I likely have in the future? 

Assumptions/Background Information: 

 Individual is in the highest tax bracket and resident in Alberta  

o This gives us the “worst case” scenario for an Alberta resident – investment income will (generally) be subject to 

tax at 39% (or more properly, based upon the 39% bracket) 

 Individual wishes to make passive investments (as opposed to investing in or carrying on an active business) 

 The two primary/common choices for such passive investments are interest-bearing securities (i.e. bonds) and dividend-

paying securities  (i.e. stocks)  

o Generally with respect to equities (ie stocks), in addition to the potential to receive dividends, they also have the 

potential to increase in value (capital appreciation – taxable capital gain) (interest-bearing securities don’t have this) 

 therefore will also look at capital appreciation 

1. Non-Registered Fully Taxable Income 

Interest income is fully taxable under the current Act and hence is the simplest to determine.  If a person earns $1,000 of interest 

income, she will pay $390 of tax (given our assumptions) and will have $610 of after-tax income. 

Capital gains are currently only 50% taxable.  Consequently, if a person realizes a $1,000 capital gain, she will pay $195 of tax 

(given our assumptions) and will have $805 of after-tax income. 

Dividends: more complicated method of tax calculation 

 Generally speaking, dividends are paid out of after-tax corporate income (generally, there is no deduction for a corporation 

for paying dividends to a SH) 

o Example: assume a corporation generates $1,000 of pre-tax income that it has allocated to pay its 

lender/shareholder in respect of his/her loan/equity investment 

 Interest Dividends 

Corporation Pre-tax income = 1K 

Interest Expense (ie if talking 

about corporate bond) = <1K> 

Taxable income = 0K 

Pre-tax income = 1K 

nil 

Taxable income = 1K 

Corp tax (30%) = <300> 

After tax corp income = 700 

Individual SH/lender Interest income = 1K 

Tax (39%) = <390> 

After tax income = 610 

Dividend income = 700 

“Gross Up” = 300 

Grossed up dividend = 1K 

Tax 39% = <390> 

Dividend tax credit = 300 

Net tax = 90 

Note: the interest is from if you invest in debt whereas the dividends are from investing in equity 

 “Gross up and dividend tax credit regime”: this regime tries to take into account the corporate tax that has already been 

paid on corporate income in determining the appropriate amount of further tax to be levied on the shareholders in respect of 

the dividend. 

o Canada has tried to design the regime so that the total tax (both corporate and shareholder) levied on corporate 

income distributed to its shareholders approximates what a sole proprietor/partnership would pay (in total) on such 

business income earned personally (based on general policy aim of neutrality – don’t want to influence how people 

carry on their business) 

o This is commonly referred to as the principle of integration 

o => Compared to interest income, dividends will be taxed to individual shareholders at lower effective personal 

rates (rates on dividends will always be lower than the highest marginal rate) 

 For our purposes, there are 2 types of dividends that bear 2 different rates of taxation (after taking into account the gross 

up and dividend tax credit mechanism for each) – tax levied on SH will depend on amount incurred by corporation 

1. “Eligible dividends”: dividends that were not taxed at a lower corporate rate (i.e. due to the small business 

deduction) 

o Ie eligible for a higher gross up and dividend rate  lower tax to individual 

o Note: the corporation has to designate as an eligible dividend so that the SH knows to claim 

o These dividends are subject to an effective individual combined federal and provincial tax rate (for someone in the 

highest tax bracket resident in Alberta) of 19.29% (for 2014) 

2. “Non-eligible dividends” (aka “ordinary” or “taxable” dividends): dividends that were subject to a reduced (or 

otherwise special) corporate tax rate (i.e. due to the small business deduction). 
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o Paid out of income that was taxed at the corporation at lower tax rate due to being able to use the small business 

deduction 

o These dividends are subject to an effective tax rate (for someone in the highest tax bracket) of 29.36% (for 2014) 

o Still better than rate on interest income 

Summary: 

 Made with after-tax income (as opposed to registered) 

 Any income that is generated by the non-registered form, will be fully taxable in the year that they are generated  no tax 

deferral associated with this type of investment 

o Accrual method (instead of mean) – ie once you are legally entitled to that income (ie with dividends = when the 

BoD declares them) then you have to recognise them on their income. (note with capital gains, you don’t have to 

declare until there is a disposition – deemed or not (ex of deemed ins where there is a change in use) 

 The after-tax income will have no further tax consequences  important to some people: ex. if you have money left over and 

you are currently a student and trying to decide what investment to make. Given that little income and many tax credits (as 

oppose to in a few years when might be in highest bracket), might be better to make non-registered fully taxable investments 

o Conversely might be in the highest bracket and still want to use NRFT investments – example would be if would 

never drop into a lower bracket or if you expect tax rates to increase in the future 

 Other point: not only do you get paying tax out of way, the funds are also fully available to you (as oppose to something like 

RESP) 

 Summary: given all considerations, for the 4 types of passive income in theis section, with the same pretax rate of return, 

based entirely on numbers, best rates in following order (Assuming the same return (these numbers based on $1000)): 

1. Eligible dividend: ATI = 807.1 

2. Pretax capital gain: 805 

3. Non-eligible dividend: 706.4 

4. Interest Income: 610 

2. Registered Retirement Savings Plan (RRSP) and Registered Pension Plans (RPP) 

 Made to encourage people to save money for retirement 

 3 potential tax benefits of using RRSPs/RPPs: 

i. Ability to invest pre-tax income 

ii. Tax deferral on any income or gains generated by the investment (ie no tax on the income or gains while they are in 

this special account therefore grow at a faster rate than if had invested in non-registered investment (bc with those 

interest taxed in each year recognised)) 

iii. To extent that in a lower tax bracket then were before tax back out then you get tax advantage to the extent of the 

difference between your marginal rate at the time invested to the time take out 

 Stage #1:  When a person makes a contribution to an RRSP/RPP, the Act provides that such a contribution will not be 

subject to tax  

o For RRSPs, paragraph 60(i) in conjunction with subsection 146(5) gives the taxpayer contributor a (non-source 

specific) deduction for contributions  

o For RPPs, when an employer makes a pension contributions, they are a non-taxable benefit per subparagraph 

6(1)(a)(i)).  In other words, such contributions are tax-free at this point 

 Stage #2:  As long as the contribution remains within the registered retirement vehicle, no tax is levied on the initial 

contribution nor the income earned thereon 
o Note both of these are based on a consumption regime – ex. of consumption tax because when you make it you are 

not enjoying it so no taxes levied on that amount. Elements of ITA that are really describable as a consumption tax. 

Where don’t consume the income, should not levy tax on it 

 Stage #3: When the retirement assets are pulled out of the RRSP/RPP, then the withdrawal is considered other income 

pursuant to paragraph 56(1)(a), 56(1)(h) and/or subsection 146(8).  

o Compared to NRFT: with RRSPs you pay tax on everything whether withdrawing income generated by the RRSP 

or from initial amount added (this seems like an obvious point) 

 Question: what types of investments can be made in RRSPs/RPPs? 

 Answer: generally speaking, the same types of investments that we discussed in respect of non-registered fully taxable 

investments (i.e. bond and equity investments) can be made in an RRSP/RPP. 

o The only requirement is that the investment must constitute a “qualified investment” as defined in Regulation 4900 

(very broad list – exceptions are generally investments where there is a strong connection between the investor and 

the investment) – and if not, will be subject to penalty taxes (anywhere from 1%-100% of value of investment) 

o This rule applies to all “tax preferred plans” (RRSPs, RESPs, TFSAs, RPPs, etc) – 

 Summary of Tax Consequences: 

o Get a tax deduction – ie the investment is made with pre-tax income 

o No taxation of income or gains while in the RRSP but taxed as part of “other income” when withdraw 

o For high income earner, where have more money to invest than you can contribute to the RRSP, you may want to 

consider making your equity investments as NRFT investments because if you get eligible tax divdends, then will 

be losing the benefit of the preferential tax if have in RRSP (cause would then be 39%) 
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 Implications of investing in an RRSP/RPP: 
o Other Income is taxed like interest income – 39% if in highest tax bracket – no special dividend or capital gains 

treatment rate. 

o As the withdrawals will constitute taxable income, this may reduce other government benefits subject to claw back 

based on the taxpayer’s income (i.e. Old Age Security, the Guaranteed Income Supplement, the Old Age Tax Credit 

and the GST/HST credit). Might want to consider TFSA instead 

o Once a withdrawal is made, generally speaking, it will be subject to tax and there is, generally speaking, no 

opportunity to “return it” to the registered plan and continue realizing the tax deferral benefits (will need to obtain 

new entitlement to contribute to RRSP).   

 Therefore want to think about whether it is a short term vs long term that you are saving for 

Registered Pension Plans – Sections 147.1-147.4  

 Generally speaking, an RPP is a mandatory plan for employees whose employer has set up an RPP - Under these plans, 

contributions are typically made by both the employer and the employee.   

 Historically two main types of pension plans: 

1. A Defined Benefit Plan is an RPP which specifies the amount of pension an employee will receive upon retirement 

based upon the earnings and length of participation in the plan by the employee.  

 Example - University plan: for every year that you work for the university you accrue a pension benefit of 2% based 

on the average of your 5 highest years up to to a max of 35 years – gives you amount per year 

o So you fix the calculations of the benefits and then work backwards to determine what the contribution 

from ER and EE needs to be to have the assets to make the expected pension payments 

 Weakness – if the number of contributors relative to the number of pensioners is low, then the contributors could 

have to increase the amount they are contributing per year (becomes issue as people are living longer) 

 Strength – pension certainty (you know (assuming you know your income and how long you will work) how much 

will get) 

2. A Defined Contribution or Money Purchase Pension Plan is an RPP which specifies the annual contributions by the 

employee and employer. 

 These contributions are then invested by the plan administrators. 

 Whatever funds are then notionally attributed to the employee upon his or her retirement then determine the amount 

of the employee’s pension benefits. 

 Simpler from contribution standpoint 

 Buy an annuity when retire 

 An RRSP is essentially like a defined contribution plan 

 Weakness – no certainty of pension benefits (ex. is 2007 where many investments were devalued by about a 3rd 

therefore significantly smaller annuities) 

 Strengths – direct relationship between employee and pension benefit (benefits remain the property of employee 

rather than to fund somebody else’s pension) 

 A couple recent developments in pension plans include: 

1. A move to (or at least a consideration of) “targeted benefit plans” (TBP): 

 Like Defined Benefit plan 

o sets out a way to calculate benefits and works backwards 

o if pension plan administrator realizes they don’t have enough resources to fund a particular benefit, they are 

able to adjust accordingly 

2. The creation of “pooled registered pension plans” (PRPPs): 

 For companies that don’t want to set up their own Pension Plan: employers or employees can contribute without setting 

up a specific pension plan for the company 

 Benefit: access to expertise and additional pooled resources 

Registered Education Savings Plan – RESPs Section 146.1 

 Is a trust therefore requires 3 participants: 

1. the subscriber – the person who opens and contributes to the RESP (usually a parent or primary caregiver) (similar to 

settlor),  

2. the promoter – the person who manages the RESP in accordance with the Act (usually a financial institution) (like the 

trustee), and  

3. the beneficiary(s) – the person who ultimately receives the money from the RESP to finance his/her post-secondary 

education 

 To be an RESP beneficiary, the individual (typically a minor child) must be a Canadian resident with a 

SIN at the time the RESP is created (and the promoter needs the SIN to open the RESP) 

 Basically 3 types of plans: 

i. An individual plan, which has only one beneficiary,  

ii. A family plan, which can have more than one beneficiary (but they all must be related by blood to the subscriber),  

iii. A group plan, which is a group of individual plans 
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Basic Operation of an RESP 

 Subscriber must give the promoter the beneficiary’s SIN 

 No annual contribution limits however: 

o Maximum contributions cannot exceed $50K (excluding government grants) – excess contributions subject to a 

minimum(??? Double check this) 1%/month tax 

o Generally contributions can only be made up to the end of the year that is the 31st anniversary year following the 

opening of the plan (exception if in plan – not testable however) 

 To extent contributions are made, the federal gov (primarily through the Canada Education Savings Grant (CESG) program) 

may further contributions at rate of: 

o 20% of the contributions made – up to an annual amount of $500 – and based on maximum subscriber 

contributions of $2,500 per year, with any excess room to be carried forward – and with maximum CESG of 

$7,200 (Ie 36K in contributions)– all per each beneficiary 

o if you have not set up a RESP for your child, the max still accrues whether or not you have actually set it up 

 if you don’t set it up until the child is 4, you don’t start at scratch, you start as if there is 4 years worth of 

contribution space (10,000) 

 if you are behind, you can make catch-up payments, but the most you can contribute is one additional year, 

so in the first year, you can only contribute 5,000 (so grant back would be 1,000) 

o Additional amounts for low income families (in the form of CESG and Canada Learning Bonds) 

o In AB, government contributes a basic $500 grant to every child born to AB residents pursuant to the AB 

Centennial Education Savings Plan 
 Pursuant to this plan, Alberta will contribute additional grants of $100 for children going to school in Alberta when they turn 8, 11 and 14. 

 In 2013, the Alberta government stated that it had stopped contributing money to fund this plan – and when the money was exhausted, the 

payments would (obviously) stop. 
 Currently on their website (http://eae.alberta.ca/funding/aces.aspx/) it states that the program continues to be under review – but eligible 

individuals/families may still apply (and receive benefits) 

 The promoter of the RESP (i.e. the financial institution) can invest the contributions and grants in the same types of 

investments as for RRSPs (i.e. “qualified investments”), pursuant to the subscriber’s instructions. – income generated will 

not be subject to tax while in the RESP. 

 When the beneficiary attends post-secondary education, then he/she can then access the RESP to assist him/her with her 

post-secondary education costs.  

o Unlike an RRSP withdrawal, only certain amounts will be taxable to the student – specifically, the Education 

Assistance Payments (EAPs), which we will define shortly.   

Withdrawals from an RESP 

 Unlike RRSPs (where all taxable under “Other Income”), with RESPs, must determine/specify what is being withdrawn 

 Specifically, an RESP has 3 categories of funds: (1) contributions (by the subscriber), (2) government grants (i.e. CESG 

and CLB) and (3) income generated on both the contributions and the government grants (referred to as Accumulated 

Income Payments (AIP) when returned to the subscriber). 

o These latter two amounts (grants and RESP income) are referred to collectively as educational assistance 

payments or EAPs (EAP = Government Grants and Income on RESP Investments) to the beneficiary. (ie. CESG + 

AIP = EAP) 

 Subscriber has control over contributions, and can prevent the beneficiary from taking all of the money 

o down side: because the subscriber remains in control, if there are creditors after money from the subscriber, they can 

collect from an RESP. 

 Goal is to take as much EAP as possible without eating through all of your tax credits. 

 For the 13 first consecutive weeks of school (the first semester), max is $5,000 withdrawal 

o after that, can withdraw on EAP for what is reasonable, but can withdraw on all of the contributions 

o anything 20,000 or less is considered reasonable 

Question: what if the named beneficiary does not attend post-secondary education?  

 Possible to replace the named beneficiary with a brother or sister (who is part of the same family plan).  It is also possible to 

transfer from one RESP to another (i.e. if each child has his/her own individual plan). 

o There is no tax implications to transfer from one plan to another, as long as transferee is under 21. 

o If you are over the 50,000, you may be exposing yourself to tax penalties 

 If the beneficiary does not qualify to obtain payments pursuant to the RESP and there are no other eligible beneficiaries 

under a family plan or the ability to transfer to another RESP, then  

o The subscriber’s contributions can be returned without any tax implications (which makes sense since the subscriber 

didn’t receive any tax benefits when he/she made the contributions – contributions made out of after tax income); 

 Any government grants received by the RESP must be repaid to the government; and 

 Any income on the contributions and the grants (collectively the AIP) are also returned to the subscriber, but: 

o In addition to that amount being taxable as income to the subscriber, there is a 20% penalty tax (in addition to the 

subscriber’s applicable marginal tax rate) 

http://eae.alberta.ca/funding/aces.aspx/
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o However, this penalty tax may be avoided if these funds are transferred directly into the subscriber’s RRSP (which 

means that the subscriber must have sufficient Contribution Room to allow the transfer) 

 Generally speaking, the RESP must be terminated by the 35th anniversary of the creation of the plan.  Further, no 

contributions can generally be made in respect of a particular beneficiary once he/she has reached 31 years of age. 

Summary of Tax Consequences 

 Two things the beneficiary withdraws: 

i. Direct contributions (tax-free) 

ii. Grants + Income and Gains (jointly = EAPs) (taxable at beneficiary rate) 

 Essentially a tax deferral however some tax savings in that likely when the beneficiary withdraws, likelihood in that in lower 

tax bracket than subscriber can make into a tax avoidance strategy 

 If in a full-time program, then in the first 13 weeks, can only withdraw up to 5K  from a planning perspective, you want to 

balance the withdrawals with the contributions, to maximize contributions to tax with tax credits 

 Lets assume the beneficiary does not attend post-secondary and no means of transfer: 

o then subscriber can withdraw the contributions without tax consequences. 

o The grants go back to the government 

o Income/Gains – also eligible to go back to subscriber as “AIPs” 

 fully taxable 

 act includes an extra 20% tax 

 under “other income” 

 Note: EAP is 56(1)(q) also taken out as “other income” 

 Big benefit: 20% off the first 2500 

 Kind of hybrid of NRFT and RRSPs (bc non taxable income and gains while in the RESP) 

Tax Free Savings Account (“TFSA”) – Section 146.2 

 Introduced in 2008 (began in 2009 calendar year) 

 Must be 18 or older 

 For the taxation years 2009-2012, an eligible taxpayer can contribute up to $5,000 per year in this account – with any excess 

room being carried forward. For 2013 (and onwards), the allowable contribution was raised to $5,500 per year  

o Note: you accrue from age 18 (since 2009) therefore at this point you are entitled (assuming over 18 in 2009) to 

contribute 36.5K once open the account 

o If you make excess contribution, there is a minimum penalty of 1%/month 

 Initial contribution made with after-tax income (like RESP, unlike RRSP/RPP) – ie no deduction 

 No tax implications to any income or gains realised by the TFSA while in the TFSA (like RESP, RRSP, and RPP) 

 Difference in tax treatment to RRSP: when you withdraw from RRSP, the full amount is taxable, with TFSA, it is non-

taxable 

o In this respect, if you are a low income tax payer, and want to put money away for retirement, then probably better 

to save through a TFSA because don’t consider income when you withdraw – doesn’t impact your ability to access 

other government resources 

o Assuming all rates and returns the same, then should be exactly the same via RRSP vs TFSA 

 General rule with RRSP is that once pull out, you cant put it back (one-time withdrawal); with TFSA, because the primary 

purpose is not to encourage for retirement, any withdrawals that you make in the current year are then added to your ability 

to contribute to your TFSA in the following year 

o note: it has to be the following year when you return it 

 Note: also possible for spouses/CL partners to contribute to each other’s TFSA (effectively – not directly – essentially allows 

taxpayer to transfer money to spouse without attribution rules and then can put that money in TFSA) 

 Death: When an individual with a TFSA dies, his/her TFSA can be transferred to the surviving spouse (or common law 

partner) on a tax deferred basis – meaning that there is no income inclusion to the surviving spouse/partner as to the FMV 

in the TFSA at the time of death. 

o If the surviving spouse (or common law partner) is named the “successor holder” (i.e. the person who has all of the 

deceased’s rights in respect of the TFSA, including the unconditional right to revoke any beneficiary designation) 

either in the TFSA documents itself or pursuant to the deceased’s will, then the surviving spouse/partner effectively 

steps into the shoes of the deceased with respect to the deceased’s TFSA.  This means that: 

 None of the subsequent income/gains will be taxable to the successor beneficiary. 

 Can transfer into his/her own TFSA (don’t need to have contribution room) 

 Can keep as two separate TFSAs but in future will be limited to 5.5K/year between the two 

o If spouse/CLP is not “successor holder”: still gets what is there at death, can transfer to her TFSA, but if she doesn’t 

transfer it immediately after death, then any further income generated with be taxable 

 If a non-spouse (or CLP) is a “designated beneficiary” of a deceased’s TFSA account (i.e. a child), then while the amount 

of the TFSA at the time of death flows tax-free to the beneficiary, any income generated post-death is generally-speaking, 

fully taxable (essentially same as spouse/CLP that is not successor holder) 
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Summary 

 NRFT – have to tax every year however benefit is that once it’s paid, there is no further tax liability 

 RSP – pre tax income and any returns are taxable when withdraw 

 RESP – not a full possibility in that quite limited as to who can use 

 TFSA – no deduction, after-tax income. No tax while in and no income includsion. Can be used like a savings account 

because readily able to make withdrawals and then add back following year 

 

UNIT #7 – REGISTERED RETIREMENT SAVINGS PLANS (RESPs) 

 

Calculation of Contribution Room 

 Basic Point: unlike TFSAs, where each year, adult taxpayers automatically receive new entitlement to participate, and 

RESPs, where parents can open a new account for their child and immediately receive the entitlement to contribute, for 

RRSPs, taxpayers must “earn” the right to contribute. 

o More specifically, the taxpayer must 1st acquire the “contribution room” 

 This is governed by the definition/formula of the RRSP Deduction Limit contained in subsection 146(1).  

 Note: this is all in the Practioners guide  

o RRSP (deduction limit for current year) =  

Unused RRSP Deduction Room from previous years  

+ The lesser of (i) RRSP dollar limit for the current year or (ii) 18% of earned income from previous year  

– Pension adjustment for previous year  

+/- PSPA and/or PAR (not important for this class) 

 Note: having a pension plan limits your ability to contribute to a RRSP (will be on your T4 slip) 

Components of Formula: 

 Unused RRSP Deduction Room - effectively ensures that to the extent that a taxpayer earns the entitlement to contribute to 

an RRSP in a prior year and does not exercise that entitlement, that the right is preserved into the future (i.e. don’t lose the 

capacity if don’t use it in a particular year).   

 RRSP Dollar Limit is defined in subsection 146(1) as being the Money Purchase Limit for the preceding year. 

o Money Purchase Limit is defined in subsection 147.1(1) (the Registered Pension Plan section) and for the 2014 

year (which is applicable for determining the RRSP Dollar Limit for the 2015 year - little tricky) is $24,930. 

o Put more simply, the maximum that any taxpayer can contribute to an RRSP in respect of his/her 2015 taxation 

year is $24,930. (so to get max, you have to make at least 138500 (24930/.18)) 

 In the formula for the RRSP Deduction Limit (specifically, part “B” of the formula), you take the lesser of the Money 

Purchase Limit for the prior year and 18% of the taxpayer’s Earned Income (as defined in this subsection), also for the 

prior year.  

o Meant to equalize every person’s ability to save for retirement – note some feel ripped off because sometimes don’t 

get as much in pension as expected and yet disproportionately unable to contribute to RRSP 

 Earned Income is defined in subsection 146(1) as, generally speaking, net income from employment, business, real estate 

rentals and royalties from a work/invention where the taxpayer is the inventor - but does not include investment income 

(other than mentioned above) or capital gains. 

o Earned Income also includes spousal support, research grants, and disability pension 

 Pension Adjustment for the previous year - this is effectively a calculated amount representing the taxpayer (and the 

taxpayer’s employer’s) participation in a RPP (this will be provided to the taxpayer employee on his/her T4 slip)  
o There is also a deduction (“C” in the formula) relating to any Net Past Service Pension Adjustment - essentially 

these are pension adjustments for prior year’s service that have been acquired in the current year (i.e. buying past 

years of pensionable service) - again these will be provided to the taxpayer employee on his/her T4. 

Contribution Period (put in cheat) 

 To be deductible for a particular year, the RRSP contributions must be made during the year or within 60 days of the 

following year - subsection 146(5) 

 Any unused contribution room carries forward until the RRSP “matures” - it is not lost if you don’t contribute. 

o Can contribute until the year the annuitant turns 71 (when the RRSP matures) 

RRSP Fees 

 Any fees associated with the RRSP will not be deductible for tax purpose by virtue of paragraph 18(1)(u) 

o Common advice given is that if you are maxing out and there are significant fees, if you can, try to pay those fees 

outside the RRSP so that have as much in RRSP making income 

Borrowing to Contribute to an RRSP 

 Generally speaking, paragraph 20(1)(c) provides that interest will be deductible in calculating business/property income if 

the borrowed funds can be directly traced into the income earning activity.  

o 20(1)(c) – general rule: can only borrow to generate income (ie cant use to go on vacation) 

 However, if you borrow money to invest in your RRSP, the interest on such borrowings will not be deductible for tax 

purposes pursuant to paragraph 18(11)(b)  
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o Essentially overrules 20(1)(c) – government if you accrue debt to contribute to RRSP, kind of defeats the purpose of 

trying to save for retirement 

o Subsection 18(11) also prohibits an interest expense deduction when the loan proceeds are used to make an RESP, 

RPP or TFSA contribution 

RRSPs and Creditors 

 If you make the beneficiary designation within the RRSP itself, then upon death, the courts have held that RRSP will go 

directly to the beneficiary and will not form part of the estate of the testator and hence become eligible to attachment by 

creditors  - other than possibly the CRA (Amherst Crane Rentals Ltd v Perring, [2004] 5 CTC 5 (Ont CA)) - leave to appeal 

to SCC refused 

o This was (somewhat) confirmed by the more recent decision in Gheyssen Estate v TTH Law Firm, 2014 

CarswellSask 348 (Q.B.) 

o Practice Point: only “somewhat confirmed” because Gheyssen was not directly on point. Also emphasises the fact 

that you may want to look at the particular provincial legislation that may set out what the creditors’ rights are 

 CRA as creditors: whether or not the CRA can go after the RRSP proceeds received by a designated beneficiary in order to 

satisfy an outstanding tax debt of the deceased, there are two relevant provisions that may apply: 

1. Section 160: 

 Where a person (Transferor) transfers property to a person (Transferee) who: 

o Was the spouse or CLP of the Transferor (or someone who became the spouse or common law partner 

of that person),  

o Was under 18 years of age, or 

o Was not dealing at arm’s length with the person, then 

 the Transferor and Transferee are jointly and severally, or solidarily (ie one person can be exclusively liable), 

liable to pay any outstanding tax liability of the Transferor that existed at the time of the transfer up to the lesser 

of: 

o The amount of the Transferor’s existing tax liability up to the time of the transfer, and 

o The amount by which the FMV of the property transferred exceeds any consideration paid by the 

Transferee to the Transferor in respect of the transferred property. 

 Further, pursuant to subsection 160(2), there is no limitation for the CRA to assess the Transferee in respect of 

the Transferor’s tax liability (existing at the time of the transfer) pursuant to section 160 

 What is the purpose of 160?: to protect the CRA from taxpayers who are essentially trying to bankrupt 

themselves to avoid liability 

o Note: the purpose is to allow the CRA to follow the transfer to satisfy any outstanding tax liability; it 

is not to satisfy an outstanding tax liability that was triggered by the transfer itself 

 Note: if liability occurred after, then 160 wont apply 

 Note: no statutory limiatation period 

 Section 251 sets out when persons will not be considered to be acting at “arm’s length” with each other.  For 

our purposes at this time: 

 Paragraph 251(1)(a) provides that “related persons” shall be deemed to not act at arm’s length 

 Paragraph 251(2)(a) provides that individuals connected by blood, marriage (or a common law 

partnership), or adoption are related persons 

 Paragraph 251(6)(a) effectively provides that parents and children, grandparents and 

grandchildren, and siblings are all connected by blood  

Kiperchuk v R (2013 TCC) 

 Facts: Mr. Kiperchuk purchased an RRSP in 1990 and designated his wife, Mrs. Kiperchuk as the beneficiary.  At this time, 

he did not have an outstanding income tax debt. Mr. and Mrs. Kiperchuk then separated in 1996 (but never divorced). At the 

time of his death in 2002, Mr. Kiperchuk owed over $400,000 in taxes in respect of his 1994 through 2001 income tax years. 

As he had never changed the RRSP beneficiary designation (and indeed, was petitioned by Mrs. Kiperchuk during the 

divorce proceedings – which were never completed – not to make any such changes), Mrs. Kiperchuk received the full 

balance of Mr. Kiperchuk`s RRSP (approximately $75,000) after his death. The CRA assessed Ms. Kiperchuk for the amount 

of the RRSP she received pursuant to section 160 in partial satisfaction of Mr. Kiperchuk`s outstanding tax liability 

 Held: 

o 1. The passing of entitlement from one person to another by way of designation constitutes a “transfer” under the 

requirements of section 160. Designating someone as an RRSP beneficiary and transferring that amount. 

o 2. The transfer for tax purposes (for 160) is deemed to occur at the time of the taxpayer’s death not at the time that 

he designated someone as the beneficiary 

o Confirms Amherst: money passes outside of the estate 

 However potentially misleading because in a 160 case like this it doesn’t matter whther the transfer 

occurred as part of the estate - ! any kind of transfer! 

o Important point: both death and divorce in the status of marriage. Kiperchuk didn’t finalise the divorce, but Mr 

Kiperchuk died – found the death ended the status of marriage, therefore at the time of death was not related to Mr. 
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Kiperchuk therefore deemed to be acting at NAL and therefore 160 did not apply (death terminates marriage for tax 

purposes therefore not deemed by 250(1)(a) assuming not another relationship)  

 Key: Where there is a transfer between NAL parties without consideration, you always need to be aware of section 160 but 

only in respect of outstanding tax liabilities that were in existence at the time (if there is a liability that hasn’t yet been 

discovered, the CRA can still go back and find it and trigger application of 160) 

 

2. Section 160.2: (related to transfer of RRSP and RRIF accounts) 

 Generally provides that where a taxpayer receives an amount from an RRSP/RRIF for which he/she is not the “annuitant”,
28

 

then both that taxpayer and the annuitant are both jointly and severally, and solidarily liable to pay effectively what is the 

tax liability in respect of the RRSP/RRIF arising from the annuitant’s death.   

o RRSP – s. 146(8.8); RRIF – 146.3(6) 

o Two provisions deem the annuitant to have received the monies from the accounts immediately before death (done 

to trigger the liability on the deceased’s final tax return) 

 So 160.2 allows the CRA to (in addition to going after the deceased’s estate) but alternatively it can go after the beneficiary 

(and there is no ordering required – can go after the beneficiary instead of estate if CRA wants) 

  Kiperchuk: no mention of 160.2 however it seems on the facts that the CRA could have gone after Ms Kiperchuk under 

160.2. Seems that should have been able to go after the associated taxes when Ms Kiperchuk received (would have received 

the amount less the tax amount at the deceased’s marginal rate) 

Higgens v R (2013 TCC) 

 Facts: the deceased passed away with two financial instruments, namely, a “non-registered freedom fund segregated fund” 

(Fund) with London Life and a RRIF (also with London Life).   

 Both of these financial instruments were designated for the benefit of his two (adult) daughters (equally). 

 (Substantially later) After the amounts from the two investments were paid out to the daughters pursuant to the designations, 

the CRA assessed the daughters in respect of such transfers pursuant to: 

o Section 160.2 in respect of the RRIF, and 

o Section 160 in respect of the Fund. 

 The deceased had an outstanding tax liability on his death (which appears to related income in his last year). 

 Held: 

o Found that the daughters were liable with RRIF under 160.2 (both beneficiaries not annuitants) (pretty 

straightforward) 

o What cant expalin is why the CRA didn’t assess the daughters under 160 of the act to try to get the remaining RRIF 

funds 

o Note: in Kiperchuk says occurs at death  daughters are connected by blood, there was amount owing at death, 

they were the beneficiaries => this would suggest that 160 should have been applicable 

o With respect to the insurance policy: said that because a life insurance policy, they effectively belong to beneficiary 

not taxpayer therefore cant be liable to 160 (heres another reason why you might want to get life insurance) 

 

Over Contributions and Unused Deductions 

 While they are interrelated and often go together, it is important to appreciate that there are in fact two distinct components to 

adding to one’s RRSP, namely: (1) contributing to the RRSP, and (2) deducting the contribution for income tax purposes. 

 As we have already discussed, the Act sets out (through the definition/formula of the RRSP Deduction Limit) how much a 

taxpayer can contribute to his/her RRSP and deduct for income tax purposes. 

 Focusing only on contributions: 

o In fact, it is possible to contribute up to $2,000 over the RRSP Deduction Limit without incurring any penalty tax 

per subsection 204.2(1.1) – but anything over this amount will result in a penalty tax of 1% per month of the excess 

contribution per subsection 204.1(2.1) - can be very costly!  

o While the first $2,000 does not result in penalties being levied, this amount is not deductible in calculating 

personal taxable income for that taxation year. 

 You have to wait until a future tax year in which new contribution room is earned before you can deduct 

this additional amount   

 Question: if no deduction is available for this “excess contribution”, then why would anyone make such an excess 

contribution? 

o If you have the extra disposable income, why not get that money working for you early earning tax deferred income 

and capital gains – while you don’t get the deduction in the year contributed (no immediate benefit), but will still be 

accruing (cant do this every year bc will end up in the penalty provisions) 

 Note: When over contribute, effectively means that the excess 2K we don’t get the tax back (essentially paid with after-tax 

income). Also, when withdraw, the full amount of the withdrawal will be taxed. Therefore, if you make the excess 

                                                 
28 An “annuitant” is defined in subsection 146(1) as the person for whose benefit the RRSP is created and, after his/her death, a designated spouse or common law 

partner (if any). 
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contribution in one year, you want to make sure that in another year you go under amount by 2K so that don’t get the 2K 

taxed twice 

 Focussing now on deductions: 

o While in most cases, a taxpayer will deduct any contributions that he/she makes to an RRSP in the year, it is 

important to note that the taxpayer doesn’t have to claim the full amount of the contribution as a deduction for that 

year – the taxpayer can decide to wait and claim the deduction in a subsequent year. 

o Question: why would the taxpayer do this? – If you think you might be in a higher tax bracket in a later year 

 

Spousal RRSPs 

 A spousal or common-law partner RRSP (defined in subsection 146(1)) is an RRSP set up for the benefit of your spouse or 

common-law partner rather than yourself.   

 For the purposes of calculating deductions from your RRSP contribution room, any payment made to a spousal RRSP will be 

treated the same as if you made it to your own RRSP - subject to the same rules and restrictions as contributions to your own 

plan  

o Has no impact on the spouse’s ability to contribute to their own RRSP 

o If have 10K of contribution room, you can split it up however you like between yourself and your spouse 

 Question: Why would anyone want to contribute to an RRSP for the benefit of one’s spouse or common-law partner rather 

than an RRSP for their own benefit? Answer: there are at least 6 benefits of contributing to a spousal RRSP: 

1. Allows future income splitting because don’t need to claim until pull out (used to be the main reason before 60.03) 

 legislative exception that allows income splitting 

 so if one person has pension and other doesn’t, might be wise to put money into non-pension spouse’s RRSP 

 Note: 60.03 – allows a notional income splitting of up to 50% certain pension income to allow to claim at the lower 

income spouse’s income…generally the transferor has to over 65; some benefits are not included (ex. CPP, RRSP 

withdrawals…); one issue with this is that only a notional transfer (Spyrsak says this is less fair as better to actually 

transfer/share wealth (some benefits that are not included: OAS, guaranteed income supplement, CPP, RRSP 

withdrawals (if buy an annuity then that can be notionally allocated as oppose to withdrawals) (common things that 

are included: pension plan payments, and annuity payments). 

2. To extent your spouse is younger than you are: 71-year wind up age is based on age on annuitant not the contributor 

therefore can stay in RRSP longer 

3. Can be over 71 and continue to contribute to a spousal RRSP even if can’t contribute to own (assuming have the 

contribution room (can continue to increase contribution room after 71 if you still have the income etc used in the calculation 

of contribution room)) 

4. Legally this is your spouse’s asset therefore your creditors can not attach to them (note: different from RESP where can 

still go after your child’s RESP) 

5. To extent that contribute to a spousal RRSP, this enhances your ability to utilize the Homebuyer’s Plan and the Life Long 

Learning Plan (double up ability to access these exceptions) 

6. Works towards equalizing the actual wealth and income of the members of the household (actual rather than notional) 

o Note, 2-6 are still legitimate reasons even with the pension income splitting provisions in 60.03 (as don’t get these 

through the notional splitting) 

 Note: - if the RRSP contribution is pulled out too early by spouse (i.e. within 2 years after the last contribution is made), the 

amount is attributed back to the contributing spouse by virtue of subsection 146(8.3) 

 

Termination of an RRSP 

 Must terminate by the end of the calendar year in which the annuitant turns 71. There are 3 wind-up options: 

Option #1: Close RRSP account and withdraw all funds 

 If this option is selected, then the taxpayer/beneficiary will be taxable on the full amount of the RRSP in the year the RRSP 

is collapsed per subsection 146(8).   

 Note: as a general tax rule, at certain withdrawal amounts in a taxation year, the financial institution by law has to withhold 

accordingly: up to 5K (10%); 5-15K (20%); greater than 15K (30%) 

 Generally not considered best option: this will often result in some of the tax being subject to a higher marginal tax bracket. 

If want to have tax avoidance rather than just deferral then you want to get all at lower rate. However can be effective form 

of tax planning if properly managed. 

 Where might want this: if want early retirement; may have other retirement assets/benefits (like employer pension 

entitlements and CPP) – rather than trigger these benefits early (usually comes with a financial penalty), might want to defer 

triggering these benefits and pull from RRSP instead – take out on yearly basis so get multiple access to lower brackets 

Option #2: Purchase an annuity (an exchange of a lump sum today for a promise to pay a monthly amount for a given amount of 

time). Two types of annuities:  

 A fixed term annuity pays a particular amount for a fixed period of time (i.e. 25 years)  

o Gives some certainty with respect to time period and amount (also can designate to a beneficiary in the case that you 

die) 
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o One problem is where the value of retirement assets decreased (recession) and so they had a smaller pot to buy this 

annuity 

 In a life annuity, the plan guarantees a certain payment for the life of the annuitant (or in some cases his/her spouse) and 

may guarantee a minimum payout (i.e. 10 years) 

 No tax implications for option #2 (as opposed to option #1) 

o Only taxed for the income amount based on the amount given as you go  from tax perspective this is generally 

considered to be the better option 

o 153(1)(f) – withholdings on annuity payments 

o Taxable in year received as oppose to full amount right of the bat 

Option #3: Purchase a Registered Retirement Income Fund (RRIF) 

 Essentially the same as an RRSP except that no further contributions can be made to an RRIF.  Income continues to accrue 

on a tax-free basis within a RRIF and all of the payments made out of the RRIF are fully taxable to the recipient. 

 Governed primarily by section 146.3 

 Can be established at any time before the end of the year in which the individual reaches 71 years of age.  In this way, early 

retirement options can be enacted 

 One of the differences between a RRIF and annuity 

o annuity you give lump sum to a financial institution who will invest it and you get same regardless of how well they 

do (fixed at the time of purchase) 

o RRIF – the annuitant has control over what investments are made in the RRIF  gives the potential for investments 

to regain in value 

 Might have been a good option where rollover at the time of a financial recession relative to annuity 

 The Act requires that a minimum amount be paid out of an RRIF each year.  This is based on the FMV of the RRIF assets 

and the age of the beneficiary (and increases each year as the beneficiary ages).  After that minimum has been paid out, then 

it is up to the beneficiary to decide how much further income is paid out (if any). 

o So unlike an annuity, it is not a fixed amount. It is a percentage that increases as the person gets older. Note: there 

has been a suggestion to lower the minimum percentages given the increased average life expectancy; disadvantage 

relative to option 2 is that if live for a long time you might run out  

o One advantage compared to annuity is that can pull out more if need it. 

 Like RRSP can designate a beneficiary. If spouse or CLP, then they step into the shoes of the annuitant. If not a spouse or 

CLP, then deemed to have been withdrawn directly before death so that included in his/her tax return 

 

General rule with RRSP 

 (i) Fully taxable as other income 

 (ii) Once pull it out that it and you have to earn more contribution room 

Reasons: 

 Government wants to encourage us to put money away for retirement and keep it there. 

 2 exceptions where can pull and put back: (i) buying a home, and (ii) financing your education 

 RC4135(E) Rev 13 – Home Buyers’ Plan 

 RC4112(E) Rev 14 – Lifelong Learning Plan 

 

Home Buyer’s Plan (Section 146.01) 

 Up to 25K 

 Main conditions for participating in HBP: 

1. Have to enter into a written agreement to buy or build a qualifying home before making the withdrawal 

2. Must intend to occupy the home as a PR 

3. Must be considered a 1st time home buyer: for this section, cannot have owned a home that was your PR in the last 4 

calendar years. Also cannot have an HBP balance from prior participation in the plan 

4. Generally, must be Canadian resident at time of withdrawal and while HBP is outstanding 

5. Have to complete a T1036 for every eligible withdrawal and generally have to receive all eligible withdrawals within the 

same calendar year 

6. Generally, have to build or buy the qualifying home before October 1 of the year after the withdrawal with some 

exceptions: 

o Generally speaking, when you withdraw funds under the Home Buyer’s Plan, you have to identify the home 

you propose to acquire.  However, if for whatever reason the purchase doesn’t go through, then you have up to 

October 1 of the year following the withdrawal to purchase (another) home 

o If you don’t purchase a house by October 1 of the following year, then you can return the funds to the RRSP of 

December 31 of that year without incurring any penalties. 

7. Must have made your last contribution to the RRSP at least 90 days before the withdrawal 

http://www.cra-arc.gc.ca/E/pub/tg/rc4135/rc4135-e.html
http://www.cra-arc.gc.ca/E/pub/tg/rc4112/rc4112-e.html
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 Repayment: the borrowed funds must be repaid (without interest) to the RRSP over a 15 year period, with annual instalments 

commencing in the 2nd year following the year of the withdrawal.  (Like an RRSP, actually have 60 days after the end of the 

year to make the requirement repayment instalment). 

o Payments are based on % outstanding. In first year = outstanding * (1/15) with each subsequent year = outstanding 

balance * (1/(years of repayment left)) 

 In addition, if the borrowing individual ceases to be a Canadian resident or dies prior to the RRSP loan being repaid, the 

general rule is that the outstanding amount of the loan will be included in the borrower’s income in that year (i.e. the year 

the person ceases to be a Canadian resident or in the year of death) – unless you repay the balance at the earlier of (a) when you 

file your return for the year, and (b) within 60 days after you cease to be a Canadian resident 

o Note: in case of death, have the same option with spouse as with RRSP generally where can choose to step into the shoes 

Lifelong Learning Plan (LLP) (Section 146.02) 

 Up to 20K (max 10K/year) for either yourself or your spouse’s education. 

 You have up to 4 years after your first withdrawal to make all of your withdrawals 

 Like in the case of the HBP, if the proper form is completed and followed each time a withdrawal is made (Form RC96), the 

withdrawals will not constitute taxable income under section 56 and no withholdings will have to be made by the financial 

institution. 

 Must be paid back in 10 year period 

 Generally speaking, the LLP continues (and no repayments are required) while the student meets all the criteria discussed below - 

to a maximum of 4 years of full-time study (unless disabled). 

o Once the program ends, or after 5 years from the 1st withdrawal, whichever comes first, the borrowing part ends and 

the repayment period begins.  

o More specifically, RRSP withdrawals under the LLP are repayable to the RRSP in equal instalments over a 10 year 

period beginning at the earlier of: 

 The year following the last year that the student was enrolled on a full-time basis (i.e. was eligible to claim at 

least 3 months of full-time education tax credits); and 

 In other words, after you finish your degree, you get until the end of the year to look for a job and then 

the following year you must start making payments 

 60 days following the 5th year after the year in which the individual first received the funds. 

o Note: one thing to consider is if you are taking multiple degrees, you may need to start repayment while still in school 

 Main conditions: 

1. Must be a Canadian resident  

2. Can use as many times as you want, as long as you have fully repaid previous LLP 

 Note : for exam he will let us know if meet all the requirements 

 

 

UNIT #8 – THE DEDUCTIBILITY OF INTEREST EXPENSE 

 

 Starting Point: generally speaking, the deduction of interest expense is disallowed by virtue of paragraph 18(1)(b) as being a 

payment on account of capital (see e.g. Canada Safeway Ltd. v. M.N.R., [1957] S.C.R. 717).
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o However, the Act provides exceptions to this general prohibition where a deduction will be allowed under paragraphs 

20(1)(c), (d) and (e).   

o We are going to focus on the most commonly-used deduction provided by paragraph 20(1)(c)  

What Kinds of Borrowings Can Result in an Interest Deduction? 

 Paragraph 20(1)(c) allows a deduction in computing income from a business or property for a reasonable amount of interest paid 

or payable in respect of the year pursuant to a legal obligation to pay interest on the borrowed money in the following two 

circumstances:   

o Subparagraph 20(1)(c)(i): where the borrowed money is used for the purpose of earning income from a business or 

property, and  

 Example:  
o Subparagraph 20(1)(c)(ii): where the borrowed money is used to acquire property for the purpose of gaining or 

producing income from a business or property  

 Example:  

 In Shell Canada Ltd. v R, [1999] 3 S.C.R. 2622, Chief Justice McLachlin summarized (at para 28) the following four 

requirements contained in paragraph 20(1)(c):  

o 1st – the amount must be paid in the year or be payable in the year in which it is sought to be deducted; 

o 2nd – the amount must be paid pursuant to a legal obligation to pay interest on the borrowed money (typically issues here 

arise with NAL transactions); 

                                                 
29 Note – there have been a few cases (i.e. Gifford v R., [2004] 1 S.C.R. 411) where the courts have found an interest-bearing debt to be on account of income (rather 

than capital) and hence deductible under section 9 (and not generally prohibited by virtue of paragraph 18(1)(b)).  These cases are beyond the scope of this course (but 

see Folio paras 1.45-1.58). 
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o 3rd – the borrowed money must be used for the purpose of earning non-exempt income from a business or property; and 

o 4th – the amount must be reasonable, as assessed by reference to the first three requirements (bit watered down relative to 

s.67; 67 has quantitative and qualitative analyses however reasonableness here only quantitative – just look at whether 

the interest rate is comparable to market rates with rest to the borrower). 

 Important Point: wrt 3rd point, monies must be borrowed for the purpose of earning income as oppose to needing to be borrowed 

to actually earn income (ie not based on results but moreso on intention) 

 General tax-planning point: if purpose is to raise income then typically will be deductible. Conversely if not for an income-

earning purpose, then as a general rule you don’t get exception under 20(1)(c).  From a tax planning perspective, you want to 

be careful to be specific as to what purpose you borrow funds and what purpose you may use your after tax wealth. To extent you 

can, want to use after tax funds and to extent that need to get financing, you should try to get the borrow funds put towards 

business purposes 

What is Interest? 

 Very generally, interest has been defined by the courts (since there is no definition of “interest” in the Income Tax Act) as “the 

return or consideration or compensation for the use or retention by one person of a sum of money, belonging to, in a colloquial 

sense, or owed to another” - Saskatchewan (Attorney General) v Canada (Attorney General) [1947] SCR 394. 

o Straightforward, but where sometimes becomes an issue is where there are several relationships between the two parties 

 This definition has been further elaborated by the courts as follows (as is referred to para 1.1 of the Folio):   

o It accrues on a day-to-day basis (where there is a charge for borrowing for a certain amount of time, that will be inferred 

that interest on day-day basis);  

o It is referable to (or calculated on) a principal sum (i.e. a percentage thereof) (Sherway) ; and 

o It represents consideration or compensation for the use or retention of borrowed money (as opposed to the repayment of 

the principal or a dividend/shareholder loan);   

Sherway Centre Ltd v Canada (1998 FCA) 

 Facts: the taxpayer had to borrow money to finance the construction of a large shopping centre in Toronto.  At the time of 

construction (and borrowing), the applicable interest rate was 10.25%.   

o Rather than issue bonds paying this market rate (which the Taxpayer really couldn’t afford and would put it at risk 

of bankruptcy), the Taxpayer issued bonds at a lower interest rate (i.e. 9.75%) plus a “participation payment” equal 

to 15% of operating surplus in excess of 2.9 million (explain what this means).   

o The 15% participation rate was selected as the Taxpayer thought that this would, in effect, give lenders the 10.25% 

market rate it was looking for overall (assuming the Taxpayer’s venture was successful).   

o The CRA denied the deduction on the basis that it did not satisfy either the interest expense requirements under 

paragraph 20(1)(c) or the financing expense requirements under paragraph 20(1)(e).   

 Issue: Could Sherway deduct the additional “participation payment” pursuant to 20(1)(c) – key is whether constitutes 

“interest”? 

 No definition of “interest” in the ITA. Based on case law – Court held that was within the broad scope of what is defined as 

interest 

 The questionable requirement was whether the participatory payments could be considered to be “a percentage of the 

principal sum.” Found that was related because the participating interest was only payable so long as there was principal 

outstanding 

 Sherway still good law with respect to this type of arrangement for s. 20(1)(c) analysis where the following 3 requirements 

are satisfied (note: have to fit perfectly into this exception): 

1. Has to be a lower interest rate on the loan (relative to the applicable market rate) 

2. The participation payment is intended to bump up the overall interest rate to roughly the applicable market interest rate 

3. There is a ceiling in place (meant to prevent abuses) to ensure that only the applicable commercial rate is paid in total 

 Note: If didnt qualify then would be considered dividends which are generally non-deductible 

Case Law 

Bronfman Trust v Canada (1987 SCC) 

 Facts: Trust decides to make two discretionary distributions of capital to one of the beneficiaries of the Trust (Phyllis). 

However, rather than liquidate some of the shares/investments held by the Trust (which were not at the time generating much 

income, hence necessitating the decision to make capital distributions), the Trustees decided to borrow the money for the 

capital distributions.   

 Issue: Was the interest expense deductible for tax purposes in these circumstances – where the borrowed funds were not used 

“directly” for the purpose of earning income but “indirectly” to preserve income-producing assets that would otherwise have 

had to have been liquidated? 

 CRA position: said that the borrowing was not done for the purpose of generating business or property income and therefore 

was not within the purview of the 20(1)(c) exception 

 Taxpayer’s position: argued that the money assets were income earning and therefore by getting the loan to pay capital to 

Phyllis they were maintaining the income earning of the assets. Was an argument for substance over form.  

 Analysis: the Supreme Court begins its analysis by reiterating that without paragraph 20(1)(c), there would be no deduction 

for interest expense as it is considered to be a payment on account of capital and hence prohibited by paragraph 18(1)(b).   
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 The Court also emphasizes that not all borrowings are deductible for tax purposes (i.e. money’s borrowed to earn non-taxable 

income or to acquire life insurance) 

 At para 28, the Court states that in order to satisfy the requirements of 20(1)(c) the onus is on the taxpayer to directly trace 

the borrowed funds to an identifiable use which triggers the deduction (ie an income earning purpose).
30

   

o If cant directly trace, then don’t get a deduction 

o Has lead to “cash-downing” whereby people ensure that there si no co-mingling of funds; make sure there si a direct 

tracing 

o Folio discusses flexible approach; CRA at one point took a hard-lined stance however current is more flexible (but 

Bronfman is the law so want to be careful here) 

 Court breaks down the “purpose” into two requirements: 

i. A purpose requirement – that the funds be borrowed for the purpose of earning income from business and 

property, and 

ii. A use requirement – that the funds be direct traced to an income earning use (which was, in this case, the more 

important requirement) 

 Does not matter whether talking about corporation, trust, or natural person with respect to application of 20(1)(c) 

 Court also held that it is the current use that is important. On-going requirement. Allows money also that was not first 

intended to be put towards an income earning purpose, then at that point can be deductible 

 In terms of form over substance, the court maintains that form matters – will apply what actually did, not what they could 

have done 

Applying the Bronfman Principles to Asset Sales/Acquisitions and Refinancings 

 As noted above, in order to validly deduct interest expenses for tax purposes: 

i. The borrowed funds must be directly traced into an income earning purpose/asset, and 

ii. It is the current (as opposed to the initial) use of the funds that governs whether an interest deduction exists. 

 Question: what if the borrowed funds are initially used to purchase an asset (to be used to generate income), but that asset is 

sold and the proceeds invested in (a) a new income producing asset or (b) a non-income producing asset. 

 Answer: (a) – this continues to be deductible; (b) no longer deductible from that point forward 

 Question: what if the taxpayer borrows funds for an income earning purpose (say to purchase an asset used to generate 

income) and that asset becomes worthless or the taxpayer discontinues the income earning activity?  What happens to the 

interest deduction on the still outstanding borrowed funds (example: bought dividend paying shares and then company goes 

bankrupt – still have shares but worthless)? 

 Answer: absent legislative relief, applying Bronfman, from that point forward you would no longer have ability to deduct 

(lost income producing use) 

o however we have legislative relief however only available where the borrowed funds are either: 

(i) used to acquire non-depreciable property (like dividend paying shares); or 

(ii) to carry on a business 

o in these cases 20(1) will deem these to still be income earning purposes. Folio 1.41 

 Question: what happens to the taxpayer’s interest deduction (if anything) if a taxpayer refinances an existing loan (and the 

original loan proceeds were used for the purpose of earning non-exempt income and can be directly traced to an income-

producing use)? 

 Answer: not-deductible based on Bronfman: why? Not for the purpose of earning income… Bronfman is strictly applied 

therefore only follow the cash up to the financial institution 

o another case where legislative relief: 20(3) – will attribute whatever the purpose and use was of the first loan, to be 

the purpose and use of the second loan 

 

Ludco Enterprises Ltd v The Queen (2001 SCC) – Purpose test (Singleton looks at “use”) 

 Facts: the Taxpayers borrowed money to purchase shares in 2 Panamanian corporations (Companies), who in turn invested 

the monies that they received in Canadian and U.S. debt securities in such a way as to avoid Canada’s rules with respect to 

foreign income (bc NR corporations – only taxed on dividends received – pre-FAPI amendments). 

o Ludco borrowed money to obtain shares. The dividend policy was that “in each year that the Fund has earnings it is 

anticipated that the BoD  will declare and pay dividend to SHs” however the overarching investment strategy of the 

companies was to invest in debt securities and accumulate earnings for reinvestment  

 Note: this was not the original dividend policy – was amended in late 70s so that could accommodate the 

20(1)(c) requirement that he shares be income-earning 

o Taxpayers disposed sold shares in 1985 due to FAPI amendments and realised a capital gain of $9 million.  

o Appellants had received 600K from dividends in 8 years that owned shares, and incurred interest costs of $6 million 

                                                 
30 Note: over the years, there have been a few “exceptional” cases where the courts have (at least arguably) not required such “direct tracing” – including one case 
referred to in the Bronfman decision, namely: Trans-Prairie Pipelines Ltd. v. The Queen, [1970] C.T.C. 537 (Ex. Ct.).  A more recent example (following the same 

reasoning in Trans-Prairie is Penn Ventilator Canada Ltd. v R., [2002] 2 C.T.C. 2636 (T.C.C.).  A discussion of these “exceptional circumstances” cases is beyond the 

scope of this course. 
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 Taxpayer position: lower courts erred in two ways: (i) by using a dominant purpose test, and (ii) by interpreting “income” in 

20(1)(c) to mean “net income” or “profits” 

 CRA position: in order for interest to be deductible the taxpayer’s actual or bona fide purpose was to use the funds to earn 

income and (ii) the taxpayer must have a reasonable expectation of yielding a net income 

o Essentially Ludco borrowed funds to generate losses to offset other income, and realise a capital gain 

 The Minister reassessed several of the taxation years to deny the interest expense on the basis that subsection 9(3) provides 

that income from property does not include capital gains from the sale of the investment and, as such, that the requirements 

of paragraph 20(1)(c) were not met (i.e. the borrowed funds were not used to earn property income – with “income” being 

interpreted as net income). 

o These reassessments were issued despite the CRA’s longstanding published policy, which was noted in para. 20 of 

the Court’s decision, to allow an interest deduction on monies borrowed to purchase shares even if no dividend was 

paid to the investor. 

o In fact, the CRA’s written policy stated that interest would be deductible on shares that were precluded from paying 

taxable dividends, as well as on speculative shares that did not actually realize income. 

 Appellant argued that there should have been special costs against the Minister (Court disagreed in short 

paragraph without getting into details – Sprysak uncomfortable with this) 

o Note: 9(3) of the Act specifically provides that capital gains are not part of property or business income 

 History: TCC – lost (said that based on “net income”); FCA was a mess – each judge seemed to have dif opinion 

 Issues:  
1. What is the proper test for the deductibility of interest under paragraph 20(1)(c) and did the facts in this case 

qualify the Taxpayers for this deduction? 

2. Should special costs be awarded in this case (given that CRA assessed contrary to its longstanding published 

position)? 

 Based upon Chief Justice Dickson’s decision in Bronfman Trust (previously discussed), Justice Iacobucci began his analysis 

(at para 45) by determining whether the borrowed funds had been put to an eligible use.  This required: 

1. A characterization of the use of the borrowed funds and  

2. A characterization of the taxpayer’s purpose in using the funds in a particular manner 

 No issue with “use”; direct tracing to purchase shares and typically shares will generate dividends therefore no use issue 

o Question was whether the “purpose” in acquiring these shares was to earn income 

o Para 46: “there is no dispute as to the particular use that the borrowed funds were put to: they were directly used to 

purchase shares in the Companies. Rather, the focus of the inquiry is on whether the taxpayers’ purpose in so using 

the funds was to earn income within the meaning of s. 20(1)(c)(i) 

 Purpose test: 

o The SCC says not a “primary” or “exclusive” test – just need one of the purposes to be to reasonably earn income 

 The requisite test to determine the purpose of interest deductibility under paragraph 20(1)(c) is whether, 

considering all of the circumstances, the taxpayer had a reasonable expectation of income at the time the 

investment is made. 

o The reference to “income” in paragraph 20(1)(c) refers to income generally that is subject to tax (as opposed to tax 

exempt income) – but not “net income” or “profit” (paras. 57-65) 

o With respect to the “reasonableness requirement” contained in paragraph 20(1)(c), Justice Iacobucci (at para 70) 

quoted from Chief Justice McLachlin’s decision in Shell Canada where she stated, “where an interest rate is 

established in a market of lenders and borrowers acting at arm’s length from each other, it is generally a reasonable 

rate” 

 To being analysis, the court provided the 4 requirements for interest deduction set out by the SCC in Shell ((i) paid in the 

year which deduction sought, (ii) pursuant to a legal obligation, (iii) used for purpose of earning income form business or 

property, and (iv) the amount must be reasonable).  

o The first two requirements were a non-issue 

o Wrt #4, they were given an interest rate that would have been comparable to market rate therefore considered 

reasonable 

 Note: the CRA has since confirmed Ludco in Folio at para 1.69. 

 Note: CRA’s current administrative position regarding the deductibility of interest expense on borrowed funds used to 

purchase common shares, it states (at Folio para 1.70) that: 

o If there is “a reasonable expectation that the common shareholder will receive dividends”, the purpose test will 

generally be met, but 

o “If a corporation has asserted that it does not pay dividends and that dividend are note expected to be paid in the 

foreseeable future such that shareholders are required to sell their shares in order to realize their value, the purpose 

test will not likely be met.” 

o “However, if a corporation is silent with respect to its dividend policy, or its policy is that dividends will be paid 

when operational circumstances permit, the purpose test will likely be met.” 

 

Singleton v R (2001 SCC) 
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 Facts:  The taxpayer was a partner in a law firm.  All in one day, the taxpayer (a) pulled out $300,000 out of his capital 

account, (b) used the money to buy a house with his wife, (c) then went back to the bank and borrowed $300,000 and (d) re-

deposited the money in his capital account.  The taxpayer then sought to deduct the interest on the $300,000 loan on the basis 

that the borrowing was incurred for the purpose of earning income from his legal business. Did this all in one day (note: most 

practitioners would advise against doing all in one day) 

 Remember Bronfman – we are going to tax you on what you have done, not on what you could have done – form matters 

 Issue: was the borrowed money used for the purpose of earning income from the law firm or for the purposes of financing 

the purchase of the house 

 Like Ludco, refers to the 4 requirements set out in Shell; this case is focused only on the third: borrowed money must be used 

for the purpose of earning non-exempt income.  

o Bronfman: deduction is not available where the link between the borrowed money and the eligible use is indirect. 

Where link can be made, the third element is satisfied 

o Shell: “It is irrelevant why the borrowing arrangement was structured the way it was or, indeed, why the funds were 

borrowed at all” 

 Analysis: use to which funds were put: 

o “Shuffle of cheques” simply defines the legal relationship which must be given effect: in effect just made it so that 

that debt went towards business instead of personal. 

o Rationale: if had originally used borrowed money instead of personal funds in the capital account then would have 

been able to claim deduction for original financing as well as refinancing. Taxpayer should not be compelled to 

keep in original form 

o Must treat each transaction individually as oppose to simultaneously – irrelevant that all took place in single day 

 If a direct link can be drawn between the borrowed money and an eligible use, then the money was used for the purpose of 

earning income from a business or property 

 With respect to the legislative requirement that “the borrowed money be used for the purpose of earning non-exempt 

business or property income” - that the “purpose” pertains to the “taxpayer’s purpose in using the money” - as opposed to the 

taxpayer’s overall tax planning (or other) purpose 

o Consequently, the inquiry must be centred on the specific use to which the taxpayer put the borrowed funds (as 

opposed to the “purpose” of the borrowing in general - which in this case could have been argued to be to purchase 

a personal house). 

GAAR discussion in notes 

 

Credit for Interest on Student Loans 

 In the 1998 Budget, the government enacted section 118.62 to allow (essentially) a credit for interest paid under the: 

o Canada Student Loans Act, 

o Canada Student Financial Assistance Act, or 

o A provincial statute governing the granting of financial assistance to students at the post-secondary level. 

 It’s a “credit” as opposed to a “deduction” because: 

o It does not reduce any particular source of income; 

o It does not change based on the taxpayer’s marginal tax bracket (i.e. calculated federally at 15% of the amount paid 

- see definition of “appropriate percentage” contained in subsection 248(1));  

o It is non-refundable (i.e. you don’t get money from the government if you haven’t paid any taxes that can be 

refunded); and 

o It is claimed in the same area as all of the other “tax credits” 

 To calculate the amount of the deduction, you take the appropriate percentage (i.e. 15%) and multiply it by the amount of 

interest paid under one of the above acts either by the student himself or herself, or someone related to the student. 

 Further, under the provision, the student is allowed to claim up to 5 years’ worth of interest payments in a particular year as 

long as those payments have not been claimed in a prior year. 

 Always has to be claimed by the student who takes out the loan (so cant be a spouse paying off the interest) 

 Non-refundable 

 The Vilenski v R, 2003 TCC 418 is an instructive case in that it demonstrates that in order to qualify for a deduction (more 

properly in this case a credit), you must fit exactly within the scope of the provision. 

o In this case, Vilenski had a student loan under the Canada Student Loans Act.  While in school, he was offered a 

line of credit at an interest rate of 2% lower than under the student loan by the Bank of Nova Scotia.  (Note - the line 

of credit was called the Scotia Professional Student Plan).  This line of credit was not under the listed legislation in 

section 118.62. 

o Vilenski decided to take out the line of credit and use the proceeds to repay his student loan.  He then made 

payments under the line of credit and sought to deduct the interest under section 118.62.  The CRA said no 

o Tax Court agreed with CRA - even though the proceeds from the line of credit could be traced directly to the 

payment of the student loan such that, in effect, the line of credit replaced the student loan, as the line of credit 

wasn’t issued under the requisite legislation, no credit could be granted. 
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o Put another way, in this case, there was no subsection 20(3) provision available to “preserve” the interest credit. 

 Question - Assuming Vilenski’s student loan rate was 5% and his line of credit rate was 3%, under which loan is he better 

off (assuming combined effective tax rate of 15%)? 

 


