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Negligence Index 
Components of the negligence claim: 

- There has to be a duty of care owed by the defendant 

o As a matter of law, is the defendant under any legal obligation to exercise care for the 

plaintiff’s interests 

o Owed to the ppl who fall within in the ambit of risk produced by the defendant’s actions 

o If no duty of care owed, there can’t be liability period 

o Not often contentious, but if it is, it’s fought hard by defendant 

- Standard of care 

o What would a reasonable person have done in the circumstances (how ought D to have 

acted?) 

 This is an objective assessment 

o Was the defendant negligent 

- Causation 

o Did the defendant’s negligence or conduct cause the plaintiff’s loss? 

 But for the defendant’s negligence, would the plaintiff have been injured or 

suffered the loss? 

o One of the toughest areas to prove causation is in the medical context 

- Remoteness 

o Defendant is only liable for losses that are a foreseeable result of his or her conduct 

o For which of plaintiff’s injuries should the defendant be held liable? Which of the injuries are 

sufficiently proximate? 

 This area can be very unpredictable 

 Typically that type of injury (general class) has to be foreseeable 

- Damage 

o Actual loss 

o There must be damage or actual loss suffered by the plaintiff 

o Defendant will only be liable for legally recognized types of loss 

Defences: 
- Defendant can still raise defences 

- Should the plaintiff’s conduct be taken into consideration? 

- Contributory negligence  

o Did the plaintiff fail to take proper care? 

o Partial defence 

- voluntary assumption of the risk 

o Did the plaintiff agree to assume the risks? 

o Complete defence 

- Illegality 

o The court’s process doesn’t exist to help out people who engaged in conduct that would 

bring the court’s reputation into disrepute if damages are awarded 

o If the plaintiff did something criminal, the court won’t compensate them for a loss in that 

conduct 

- Limitation periods 

o Did the plaintiff file their claim in time? 

Statute varies limitation periods 
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1. Intro to Tort Law 
Tort law has no other end other than itself – E Weinrib 
 

1.1 General 
 What is tort law? 

o “A tort is a civil wrong, other than a breach of contract, which the law will redress by an award of 
damages.” 

o An area of law that deals with wrongs committed by one individual against another 
o Typical purpose = compensation 

 Sources of tort law 
o Principally judge-made law, notwithstanding a number of statutory modifications 
o Stems from English common law 

 Tort law and the Charter 
o NOTE: Common law actions in tort which are divorced from any governmental connection will 

not be subject to the Charter 
o NOTE: Unless a tort claim is based upon a legislative enactment, or one of the litigants is a 

governmental official or entity, the Charter provisions will not apply to the case 
 E.g. The Charter could apply to a case between two private (non-gov’t) parties if the 

common law in question has been even slightly modified by legislative statutes 
o NOTE: Common law is still interpreted in reference to the principles in the Charter 

 Why do we have tort law? 
o Compensation and deterrence 
o Built on a conception of fairness 

 

1.2 Distinguish from other areas of law 
 Criminal law 

o Tort law concerns itself with wrongs done against a person, whereas crim law concerns itself 
with wrongs done against society 

o However the two are not mutually exclusive and both torts and crimes may result from the same 
action 

o Tort is compensatory, criminal is punitive 
o Tort is a civil wrong between parties, criminal is a matter of public law 
o Tort is a private claim, criminal is a public (the Crown) claim 
o Tort is a local or provincial matter, criminal law is the responsibility of the Federal Gov’t 

 Contract law 
o Tort is an obligation arising from the law itself, whereas contract law concerns itself with 

obligations which are mutually agreed upon 
o The two are not mutually exclusive and both tort and contract actions may arise out of 

contractual disputes, e.g. a breach of contract 
o Tort is backward looking (attempt to restore the position you were in prior to the claim, contract 

is forward looking (fulfills the terms of the broken contract) 
 

1.3 Tort Theory 
 Essentialist (non-instrumentalist) account 

o “Have we fixed this ‘disturbed equilibrium’ as a result of an act by the tortfeasor” 
 Fault based system of accident compensation 

o The [corrective justice] view of tort law 
o Tort is about fixing the problems of specific parties 
o It should not be used as a method of social control; it should not be concerned with deterrence 
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o We need tort law because we need a system that allows us to do what tort law allows us to do. 
Right wrongs. Remedial action. A legal mechanism to “make things right” 

 Instrumentalist views 
o “We need to compensate victims” (Primary purpose) 
o Goal oriented theories. 
o Pros 

 Victim compensation 
o Cons 

 Tort law litigation is expensive 
 Focuses more on the victim’s losses, not the tortfeasor’s crime (fault-driven) 
 There’s an element to luck in litigation 

 Burden of proof, reaction of judges, etc. 
 Real punishment is diminished by insurance coverage 

o Protects interests on a continuum (Accidents  negligence  intentional / deliberate) 
 Different situations along this continuum will allow us to consider individual cases and 

arrive at different remedies depending on the facts of the case 

 Aims of tort law 
o Compensation (Primary purpose) 

 Not the purpose of tort law, but often the remedy of it (after liability has been 
established) 

 Counter: If compensation is our aim, maybe tort law isn’t the best way to achieve this 

 Few actually get compensated 

 Victim must initiate the action 

 Victim has to prove that the defendant is at fault 

 Costs are very high (Legal, judicial time, expert witnesses, overhead, etc.) 

 Takes a loooooong time 
o Justice 

 (Sometimes this is the lone justification for tort law) 
 Societal belief that if someone does wrong, s/he must be forced to compensate the 

victim 
 Counter:  

 See (Compensation; i.e. costs) 
o Deterrence 

 Impose liability on those who act carelessly 
 Prevent others from acting carelessly 
 Unclear if this actually works 
 Counter:  

o Q: How do we even hear about this tort cases? Sometimes they’re never talked 
about or we do not change our behavior based on this 

o Liability insurance  removes financial consequences of wrongdoing; transfers 
to insurer 

o More meaningful deterrents than simply tort (e.g. criminal penalties for poor 
driving vs. tort liability) 

 Seems too de facto to determine what amount should be given for deterrence—with 
minimum and maximum 

 Tort is more concerned with careless behavior. A moment of inattention. Not 
particularly helped by deterrence. How can we effectively deter carelessness? 

o Education 
 Significant tort judgments serve as education for others in society 
 These insights can have an impact on changing how people interact/conduct themselves 

on a daily basis 
 Counter: 



7 
 

 …but what if we don’t hear about these tort cases? 
 Teaches us how to act so as to avoid liability 

o Ombudsman 
 Tort law might not necessarily be about the effects; it can serve an ombudsman purpose 
 Can put pressure on ppl in power to alter their behaviour 
 Argument: Tort law can serve an ombudsman purpose 

 Unhappy with cuts to healthcare?  

 Lawsuits have named the Premiere of Alberta, Minister of Health, etc.  

 This serves as a means to keep powers in check 
o Theoretically, this pressure urged the gov’t to act 

 Argument: Psychological/therapeutic benefits 

 i.e. bringing a civil suit in a sexual assault case may bring some closure for 
claimants 

 This is in addition to the criminal law context 
o This in itself has problems that civil court may help rectify 

 Can be therapeutic to litigate. Settles the matter 
 Argument: Law and economics view 

 Sees tort law as a means of allocating the cost throughout the activity 

 Changes the price of driving, for example, with the goal to reach an 
“equilibrium” 

 “To internalize externalities”  to internalize costs as a result of 
behavior 

o Other purpose 
 Reduction of the occurrence, and severity, of injury-causing events 
 Protecting entitlements 
 Responding to representations 
 Protecting expectations 
 Qualitative reconciliation of individual and social interests 
 Providing relatively clear standards of conduct 
 Reconciliation through a balancing process of competing interests 

Instrumentalists call for tort law to be done away with and replaced by something else. It doesn’t achieve 
any of the above aims particularly well 

 
Criticisms of tort law: 

 Ineffective re 

o Compensation 

o Deterrence 

 Slow? 

o Takes, on average, 5-10 years for a tort claim to be resolved 

 Unfair 

o Small claims tend to be overcompensated in order to avoid the cost of litigation 

o Most serious injuries tend to be undercompensated 

 Arbitrary 
 

1.4 Alternatives to tort law 
 Criticisms of the system 

o Insurance mitigates 
o Focus on defendant vs. victim’s loss 
o Costly to initiate process, to proceed with process, and there’s no guaranteed win 
o Length to resolve issues; it is a very slow process 
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o Intimidating process going before court 

 Broad insurance schemes 
o Auto / Life / Disability 

 Workers’ compensation 

 No-fault systems 
o A compensation system that doesn’t rely on the person who caused the accident. Treats it as an 

accident. Everyone pays into an insurance scheme and the money comes from there 
o “Victim’s slush fund” 
o Receive compensation if you can prove that you are a victim – fall within the guidelines 
o Arbitrary in that decisions need to be made about what sorts of injuries are covered 
o Goal: get some compensation for all those that suffer a loss 
o Example: WCB 

 Issue: You receive the right to be covered by foregoing the right to sue your employer—
even if it is the employer’s fault; you are capped at $90,000 (or up to 90% earnings) 

o Pro: 
 This may be cheaper to implement justice 
 You are more likely to be recover funds 

o Con: 
 This may come at the cost of reduced compensation 
 Difficult to implement based on preconceived social values (i.e. in Alberta) 

o Eample: Auto Insurance 
 Pure no-fault: Manitoba & Quebec 
 Mixed systems: BC 
 Ontario has a threshold no-fault scheme 

 
 

2. Trespass and Intentional Interference with the Person 
2.1 Historic development of intentional torts 
 
Writ: 

 A statutory/judicial writ 

 Your action had to ~perfectly fall within one of these pre-described “writs” if you wanted to file a suit 
o If not, you had no suit 
o If you had a correct case but chose the wrong writ, you would also likely fail 

 Claim had to fit within the “four corners of the writ” for the claim to be successful 
o Inflexible. 
o If you brought writ to the wrong court, you would lose 

 Trespass v action on the case 
o Trespass had to require direct injury 

 Courts no longer distinguish between direct and indirect injury (Scott v Shepherd) 
 
Claims: 

 Direct interference 
o You directly caused harm 
o Action of trespass 

 Indirect  
o You did not intend/the situation is set in motion but not directly cause by you 
o Action on case 

 
Hypotheticals: Are these intentional? 
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1. You slip on ice; break the spokes on a nearby bike 
a. That was an accident; no intention 
b. Not reasonably foreseeable 

2. Deliberately run and slide on the ice; you happen to fall and break the spokes on a bike 
a. ~Negligence; not intentional but not an accident 
b. Reasonably foreseeable outcome 

3. You intentionally walked up to a bike and broke the spokes on it 
a. Intention to cause damage  Actor desired the outcome 
b. Reasonably foreseeable outcome 

 
Action on the Case: initially determined there was no difference between action on the case and trespass. 

- Eventually determined there was.  

- Initial difference was whether the injury was directly or indirectly caused. 

o Trespass: Direct contact (hitting someone). Had to show direct interference, didn’t have to 

show damage, fault was presumed. 

 Easier to prove (he hit me with a bat) 

o Action on the Case: Indirect interference (laying a log across a dark trail – you had to start 

the causal chain, but something else had to happen for the “contact” to occur) 

 Always required fault and damage 

- Not always clear what the distinction is between the two 

- Over time, action on the case became more dominant 

- By the 19th c, tort law evolved to require fault for trespass. The plaintiff doesn’t have to prove fault. If 

they can prove damage or any other element of their claim, then fault is presumed. 

o In action on the case, the plaintiff still has to prove fault. 

We don’t use writs anymore, but they still influence our modern tort system. 
 
 
  
 
 

2.2 Accidental, Negligent, and Intentional Conduct 

 
Accidental: Unforeseen by a reasonable person 
Negligence: Careless; a reasonable person could have foreseen and prevented this 
Trespass (Intentional): NOTE: Need not be hostile or blameworthy 
 
Scott v Shepherd Example: 

 D throws a lit firework into a crowded market place; it lands on a stall operated by “Y”; “W” picks it up 
and throws it away to protect Y; it lands near “R”; R picks it up and throws it to “P”; it explodes, causing 
injury 

 Q: Is this a trespass? 
o Yes; the D does not have to personally “touch the P” 
o If the D started this chain of events, he is responsible for whatever mischief becomes of it 

 



10 
 

 

2.3 Intent vs. Volition; Motive & Capacity 
Involuntary acts = no liability 
Intention = desired consequences, volition = conscious mind 
Voluntary acts can be unintentional. Intentional acts can’t be involuntary 
 

  [Intent] 
o You desire the outcome 
o You don’t need to have intended harm, but you need to have intended what you just did 

 You can intend the consequence without having a blameworthy motivation 
 Example: pushing someone out of the way of a moving vehicle to save their life could 

still be considered an intention tort of battery, even though the intention was good 
 
Intent Scenarios: “Your car is missing…” 

 (A) Your friend who had your keys moved the car and is watching you look for it as a joke 

 (B) Your friend has your keys and moves your car from a tow zone around the corner 

 (C) …your car is stolen 

 General Comments: 
o Intention is there for every scenario, only motive differs 

 
MOTIVE 

 Motive is irrelevant for outcomes; requisite intention is most important 

 Why did you do that? 

 From an intentional torts perspective, the actor’s motive is insignificant to the question of whether the 
conduct was intentional 

 
Intent Scenarios: “A hunter see a deer…” 

 (A) They shoot, but it turns out to be a dog. Q: Is there an intentional tort? 
o Yes! They intended to shoot the animal, it is intentional whether they wanted to hit a deer or a 

dog 

 (B) They shoot, the bullet misses; it bounces off a tree and hits a nearby dog. Q: Is this an intentional tort? 
o NO! You did not intend to shoot at the animal you hit 

 NOTE: You may still be liable for something (possibly negligence) 
 
Volition 

 [Voluntariness] 
o Did the person act under the direction of his/her own consciousness? 

 Volition has a very low threshold 
o It is relatively easy to formulate 
o Examples: 

 Sleep walking 
 Reflexive actions 

 If the conscious mind isn’t directing your actions, it’s not voluntary 

 There needs to be volition for a tort to be successful 
 
Intention vs. Volition 

 Voluntary but not intentional 
o “Swinging in circles with your arms out… you intend to swing but NOT to bump into people” 

 Intentional but not voluntary 
o …ALL INTENTIONAL ACTS ARE VOLUNTARY 

Capacity: 
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- Can the actor understand the nature and quality of the act? 

o A court cannot find that you acted intentionally if it can be ascertained that you didn’t have 

capacity 

- What does the actor need to understand? 

o That the act can or does have consequences 

o What those consequences are. 

- Like volition, it’s a threshold question. 

- Examples of people without capacity: 

o Children – no sharp age line. Dealt with on a case by case basis. Generally, parents are not 

vicariously liable for their children. Therefore, children aren’t typically defendants because 

they don’t have money to transfer 

o An adult with medical issues or developmental disability such that they have suffered a loss 

of capacity. Very low threshold. Courts aren’t interested in excusing people based on lack of 

capacity 

- You need to have capacity in order to form intent. However, having capacity is not enough to 

completely determine intention. If you don’t have capacity, you won’t have intent 

(Capacity is relevant when considering disabled people and children) 
 
Children and intentional torts 

 Q: Can children be liable for intentional torts? 
o Traditionally sympathetic towards children 
o We still ask if children were able to form the requisite intent on a case-by-case basis 
o Outside of extreme youth, children can be found liable for intent 
o NOTE: Parents are not automatically vicariously liable for their children 

 Q: Can someone with mental illness be liable for intentional torts? 
o From a tort perspective, we generally look at volition/capacity of the person 

 Was the act under the conscious mind? (~Intent/volition) 
 Can the person appreciate the physical consequences of the act? (Capacity) 

 NOTE: Tort law does not look at whether these individuals understood the moral 
context of their actions 

 

2.4 Assault 
General: 

 [Goal]: To protect the security and peace of mind for persons 

 [Assault]: 
o The defendant creates, in the plaintiff/claimant’s mind, a reasonable apprehension of imminent 

physical contact which is harmful or offensive 
o [Direct threat of harm; fault is presumed; no damage is required] 
o NOTE: Once (i) and (ii) are established, there is a prima facie case made out  

 “intentional creation of reasonable apprehension of imminent harmful or offensive physical contact” 

 [Requirements]: 
o (i) Direct threat 

 “Was the threat direct?” 
 [Apply to D’s specific actions] 

o (ii) Imminent threat  
 (1) [First consider the P]  

 “Did the P have an apprehension of imminent harmful/offensive contact (based 
on the D’s specific actions)?” 

  (2) [Then consider reasonable person] 
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 “Would a reasonable person apprehend imminent harmful/offensive contact 
(based on the D’s specific actions)? 

 There is an objective element here (reasonable person) 
o Reasonable: would a reasonable person apprehend the imminent 

threat? 
o Apprehension: not the same as fear. The victim must apprehend that 

they will be imminently contacted in a way that is harmful or offensive 
 Don’t have to actually be afraid of the act 

 [Fault element] 
o Fault is presumed 

 (A) The D intended the P to reasonably apprehend imminent harmful/offensive contact 
as a result;  

 (B) …OR that a reasonable person would be substantially certain that this apprehension 
would arise 

o NOTE: Fault may be rebutted by showing (A) or (B) above, but generally stronger to show both 

 Assault isn’t brought as a tort because there isn’t a lot there. Not much in the way of damages. Both 
parties can be assault at the same time. 

 
Responsible for which consequences? 

 [Assault]: All consequences flowing from the main action (“mischief”) that occurred without consent; no 
matter how unforeseeable or remote 

 
Examples: 

 Striking another person without intention is not assault 

 Intending to strike a person but missing is assault 

 Threatening to strike – or otherwise harm –  a person in a situation where they can be reasonably 
apprehensive of the threat 

 
NOTES: 

 Subjective fear is NOT required 
o The P merely has to show that a reasonable person would “feel an imminent physical threat 

which is harmful or offensive” (objective fear) 

 Perception of threats 
o If a toy gun looks real? Assault  A reasonable person would fear imminent battery 
o If a toy gun obviously looks fake? No assault  A reasonable person would not fear an imminent 

threat 
o If a real gun is used but has no ammo? Assault  A reasonable person would fear imminent 

battery, even if the gun holder did not actually threaten them with a real gun 

 What must the plaintiff prove? 
o Direct threat of harm! 

 Cannot be through another party 
 Reasonable apprehension of imminent contact and that contact must be of a nature 

that is harmful or offensive 

 Plaintiff does not need to show damage 

 

2.4A Stephens v Myers (at 32) [Intending to strike someone but missing equates to assault] 
 
FACTS:  

 D approached P with the intent to assault him 

 D was physically stopped from assaulting P by a third party; no physical assault has been committed 
o D’s Counsel Argues: he had not means to actually carry out the assault 
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o Judge’s Response: if you weren’t there, you would’ve hit the guy 
DECISION: 

 Jury finds this was an assault; P awarded damages 
RATIO: 

 If A approaches B with the intent to strike B, such that A would have struck B had he not been stopped, 
then this amounts to assault in point of law 

 “Intending to strike someone but missing amounts to assault” 

 

2.4B Tuberville v Savage (at 33) [Idle threats are not assault – reasonable apprehension] 
 
RATIO: 

 Saying, “I would strike you if the judges were not in town” is not assault 
o This is a conditional threat that could not be fulfilled… the judges WERE in fact in town, so he 

could not be threatening him 

 Today: this depends on the reasonable apprehension in the P’s mind 

 

2.4C Herman v Graves (at 33) [Assault is creating an apprehension of immediate physical contact 
– see above] 

 D was tailgating and acting threateningly toward another vehicle 

 D’s actions did reasonably create an apprehension of immediate physical contact that is harmful or 
offensive. 

 Forcing a car off the road could reasonably lead one to believe that physical contact is imminent (and also 
probably harmful or offensive) 

o The intent was present and P had reason to believe they were imminently endangered 
 

 
Hypothetical Scenarios 
 

 Q: “Someone calls, says they’re coming over with a bat to attack you”; is this assault? 
o If they’re outside your house? YES 
o If they’re nearby? YES 
o If they’re on the other side of town (or further)? NO 
o (If you know they’re not near for whatever reason)? No, there is no imminence  

 Q: “Prof throws a chair into the crowd; A, B, and C duck; D sees the chair and is struck, E does not see the 
chair and is struck.” Who could sue for assault? 

o A, B, and C  Assault but no battery (reasonable apprehension) 
o D  Battery with assault 
o E  Battery without assault 

 

 
  



14 
 

2.5 Battery 
 [Battery]: 

o Intentional application of direct offensive or harmful physical contact to the plaintiff by the 
defendant 

o (Direct offensive physical contact; fault is presumed; no damage is required) 
o NOTE: Once (i) and (ii) are established, there is a prima facie case made out  

  [Requirements]: 
o (i) Directness? 

 (1) “Was this contact directed at the P?” 
 (“Would the result have occurred without the intervention of another agent?”) 
 NOTE: Using a weapon may still be considered direct, even without “person-to-person” 

contact 
o (ii) Offensive/harmful contact 

 Acceptable contact? 

 Assume some amount of generally acceptable bodily contact in society  
o e.g. large crowds of people 
o e.g. “trivial” contact 

 NOT acceptable contact? 

 Anything outside of this 

 [Fault element] 
o i.e. NOT accidental 
o (A) The D intended the for the harmful/offensive contact to occur;  
o (B) …OR that a reasonable person would be substantially certain that harmful/offensive contact 

would occur as a result of her actions 
o NOTE: Fault may be rebutted by showing (A) or (B) above, but generally stronger to show both 

(A) and (B) 
 
CPR Example 

 CPR is definitely more than trivial contact 

 You can cause damage and harm to people 

 No intent to harm; no consent 

 NOTE: There may still be a potential battery here 
 
Battery Case Examples 

 see Allan v. New Mount Sinai Hospital [to vitiate battery in medical context, consent must be informed] 
o P told Doctor not to use left arm for IV. He did anyhow. The needle slipped and she suffered 

adverse effects. 
o Ruling: this was battery. In any surgical procedure, there must be express, informed consent. 
o Because the doctor was competent in his performance, it wasn’t negligence. He just didn’t have 

permission 

 see Non-Marine Underwriters, Lloyd’s of London v. Scalera 
o Insurance policies do not cover intentional torts 
o Sexual battery is an intentional tort 
o Consent is a separate issue that may be considered after battery has been established 
o NOTE: Battery may still occur despite beneficial contact 
o It is the onus of D to prove there was consent. 

 Surgery is battery without prior consent 
o P withheld consent; therefore, if he “touched her left arm” (with a needle), then this was battery 

 Responsible for which consequences? 
o [Battery]: All consequences flowing from the main action (“mischief”) that occurred without 

consent; no matter how unforeseeable or remote 
o [Negligence]: Only the reasonable or foreseeable consequences 
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2.5A Allan v New Mount Sinai Hospital [Surgery is battery without consent] 
 
FACTS:  

 P (Mrs. Allan) met D (Dr. Hellman) for the first time just prior to her operation 
o The D did not meet with the P prior to surgery 

 P told D “not to touch her left arm” (implying not to use a needle on it) 
o She had difficulty finding veins there in the past 

 The D did in fact put a needle in her left arm 
o The P had a severe reaction to the anesthesia used and suffered in the subsequent months 
o An expert witness acknowledged occasionally, upon patient request, they use the right arm vs. 

the left arm 
ISSUES: 

 Was the D negligent in the course of the operation?  

 Did the D commit battery to the P? 
DECISION: 

 D found guilty of battery; D not guilty of negligence 
REASONING: 
[Negligence] 

 An anesthetist must adhere to the standards of a reasonably competent anesthetist 
o Holmes et a. v. Board of Hospital Trustees of City of London et al. (1977) 
o Perfection is not required; onus is on the plaintiff to prove on the BOP that the anesthetist did 

not act in accordance with this 

 Judges believe this is not the case; D is not responsible in negligence 
[Battery]  

  Intentional application of offensive or harmful physical contact to a person; any surgical operation is 
battery with patient consent 

o Onus on D to prove consent has been given; reasonable assumptions are allowed;  
 i.e. a patient holds up an arm (silently) for a needle 

o Silence alone is not necessarily consent 

 Judge does not believe P consented to anesthetic in left arm; therefore = battery 
o Expressly instructed against using the left arm; she was only minutely sedated at the time (10 mg 

Valium) 

 Since he is guilty of battery, he is responsible for all remote or unforeseeable consequences; responsible 
for damages even if nothing went wrong 

o Regardless of whether he had any control; he is still responsible for all consequences from this 
string of events 

RATIO: 

 Negligence requires proof on the claimant that the respondent acted in such a way contrary to applicable 
standards 

 Battery requires proof by the respondent that they did not act in such a way;  

o Respondents are responsible for any and all damages flowing from battery, regardless if 
unforeseeable or remote  

 A defence to battery is consent. In medicine, informed consent is required prior to surgery 
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2.5B Non-Marine Underwriters, Lloyd’s of London v Scalera [Sexual battery is an intentional tort] 
 
FACTS: 

 D is charged with sexual battery towards P 

 There is a question whether Insurance company needs to defend the D 
ISSUES: 

 Is the onus on the P or the D to prove there was no consent? 
o Should insurance be required to defend the D? 

DECISION: 

 Re: sexual battery  onus does not agree that P has to prove D knew P did not consent 

 Dismiss appeal with costs 
REASONS: 

 If the D does not dispute contact took place, the D bears the BOP that P consented, or that a reasonable 
person would have thought the P consented 

 [Battery]: Onus of proving consent on the D 
o NOTE: Consent is a defence to battery 

 [Action for damages in trespass]: 
o If P proves he is injured by direct action of [interference] of D then: 

 Direct if it is the immediate consequence of a force set in motion by the D 
o D must prove act is both unintentional and without negligence 
o D also bears burden of consent 

 NOTE: Insurers are not required to defend the D 
o If the act was non-consensual, the policy does not apply since the insured nor insurer 

contemplated coverage for non-consensual sexual activities 
o If the act was consensual, there is no sexual battery; there is no need for coverage 

 The law will not permit a D in an action for sexual battery to say he did not intend harm 
o Either the P consented (no suit) or the P did not (no policy coverage extended) 

 
RATIO: 

 If it is accepted that there was contact between the P and the D, then the D bears the BOP that P 
consented or that a reasonable person would have thought P consented. 

 

2.6 Invasion of Privacy 
 
Statutory protection 

 Only four provinces have “invasion of privacy” legislation 
o BC, MB, SK, NFLD 
o Quebec has its own form of privacy protection 

 These four acts are also quite vague 

 NOTE: There is no such tort as “invasion of privacy”; privacy is protected piece-meal by: 
o Nuisance 
o Breach of confidence 
o Trespass to land 
o Breach of copyright 
o Defamation 
o Intentional infliction of emotional distress 
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Jones v Tsige: Information 

 “Four torts” four categories for tort of intrusion upon seclusion: 
1. Intrusion upon the P’s seclusion or solitude, or into his private affairs 

o [Elements]: 
 (1) it was intentional,  
 (2) amounted to an unlawful invasion of private affairs, and  
 (3) it would be viewed as highly offensive to the reasonable person and cause 

distress, humiliation, or anguish 
2. Public disclosure of embarrassing private facts about the P 
3. Publicity which places the P in a false light in the public eye 
4. Appropriation, for the D’s advantage, of the P’s name or likeness 

 
 
TW v Seo: Information 

 Invasion of privacy may or may not be recognized at common law, however it overlaps a number of other 
torts which often trigger damages in lieu of breach of invasion of privacy 

 

2.6A Jones v Tsige, 2012 ONCA 32 [ outlines Tort of “Intrusion upon seclusion”] 
 
FACTS: 

 July 2009: A (Jones) discovered the R (Tsige) had been looking at the A’s banking records 

 A and R did not know each other 
o The A and R worked for the same bank (BMO) but at different branches 
o R formed a common-law relationship with the A’s ex husband 

 The R used her work computer to access information on the A’s bank records at least 174 times over a 
period of four years 

o R did not distribute or publish the material in any way 

 A became suspicious that the R was accessing her account 
o The R claims she was in a financial dispute with the A’s ex-husband and was checking to see if he 

was in fact paying child support 
o A counters that the timings and when R checked do not overlap consistently 

 A claims her privacy has irreversibly been destroyed and claims damages of $70,000 for invasion of 
privacy and breach of fiduciary duty, and $20,000 for punitive and exemplary damages 

 
ISSUES: 

 Did the motion judge err in holding that Ontario law does not recognize a cause of action for invasion of 
privacy? 

 Did the motion judge err with respect to costs? 
 
 

DECISION: 

 Appeal allowed; ruled in favor of A for $10,000; set aside R’s original summary judgment; each party 
bears their own costs as this is a novel issue 

 
REASONS: 
ISSUE (1): re: Judge erring that Ontario law does not recognize action for privacy 

 Professor Prosser delineated four torts: 
1. Intrusion upon the P’s seclusion or solitude, or into his private affiars 
2. Public disclose of embarrassing private facts about the P 
3. Publicity which places P in a false light in the public eye 
4. Appropriation, for the D’s advantage, of the P’s name or likeness 
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 This tort is most likely a tort of “intrusion upon seclusion” 

 Relevant case law: 
o Trending towards American system; no explicit tort, however case law has left open the 

possibility that this may become an actionable claim 
 E.g. Sccone v Orr (1981), 34 OR (2d) 317 (Co Ct): 

 Involved recording of a private conversation without the knowledge or consent 
of the P; judge dismissed the P’s claim that there was no tort of invasion of 
privacy and found in favor of the P for $500 

 E.g. Roth v Roth (1991), 4 OR (3d) 740 (Gen Div): 

 Involved interference with the P’s ability to enjoy their cottage 

 Mandel J rejected the contention that common law did not allow for a claim of 
invasion of privacy 

 Held that common law should not be held to existing categories; it should 
evolve 

 E.g. Athans v Canadian adventure Camps Ltd (1977), 17 OR (2d) 425 (HCJ)  Involves 
appropriation of the P’s name or likeness: 

 Expert water-skier had a claim against a PR firm that copied a photograph of 
the P skiing 

 P received damages for what he would have received in the market 
o Rulings that refuse to ratify there is no the tort of invasion of privacy: 

 Somwar v McDonald’s Restaurants of Canada Ltd (2006), 79 OR (3d) 172 (SC): 

 P accused his employer, D, of unlawfully invading his privacy by conducting a 
credit bureau check on him without his consent 

 P sought damages for invasion of privacy and punitive damages 

 Euteneir v Lee: 
o P was arrested and held in jail; her clothes were removed after a suicide attempt 
o Concludes: based on the context of this case, i.e. a criminal case, the suicide attempt, etc., it is 

clear the judge could not have intended to express any dispositive or definitive opinion re: the 
existence of a tort claim for breach of privacy 

 Charter jurisprudence 
o Identifies privacy as being worthy of constitutional protection 

 s. 8 underlies the protection of privacy 
o Charter recognizes three distinct privacy interests: 

 (1) Personal Privacy: R v Dyment, [1988] 2 SCR 417 at 428-9; the right not to have our 
bodies touched or explored to disclose objects we wish to conceal 

 (2) Territorial Privacy: R v Tessling, 2004 SCC 67, 3 SCR 432; protects the home and other 
spaces where individuals enjoy a reasonable expectation of privacy 

 (3) Informational privacy: Privacy re: information; most applicable to this context 

 Legislation 
o Acts:  

 Personal Information and Protection and Electronic Documents Act (PIPEDA), Personal 
Health Information Protection Act, Freedom of Information and Protection of Privacy 
Act, Municipal Freedom of Information and Protection of Privacy Act, Consumer 
Reporting Act, etc. 

o Privacy Acts have been passed in BC, Man., Sask., and NFLD 
 Quebec also has its own privacy protections 

o NOTE: No provincial legislation provides a precise definition of what constitutes an invasion of 
privacy 

 USA 
o Recognize the four categories identified by Prosser and now adopted by the Restatement 
o Requirements to make out cause of action for intrusion upon seclusion: 

 An unauthorized intrusion; 
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 That the intrusion was highly offensive to the reasonable person; 
 The matter intruded upon was private; and,  

 Requires (1) demonstrating a subjective expectation of privacy and (2) the 
expectation is objectively reasonable 

 The intrusion caused anguish and suffering 

 Commonwealth Jurisdictions 
o UK and New Zealand have similar requirements to the USA standard [at 41, 42] 

 
ISSUE (2) Defining the tort of intrusion upon seclusion: 

 Case law supports the existence of such a cause of action 

 Elements required: 
o One who intentionally intrudes, physically or otherwise, upon the seclusion of another or his 

private affairs or concerns, is subject to liability to the other for invasion of his privacy, if the 
invasion would be highly offensive to a reasonable person 

o (1) Intentional or reckless action, (2) that the D must have invaded without lawful justification, 
the P’s private affairs or concerns, and (3) that a reasonable person would regard the invasion as 
highly offensive causing distress, humiliation or anguish 

 Limitations: 
o Only for deliberate and significant invasions of personal privacy 
o Not to award damages to those who are unusually sensitive 
o Offensive: Financial or health records, sexual practices and orientation, employment, diary or 

private correspondence, all of which when viewed objectively can be described as highly 
offensive 

 Damages: 
o P has suffered no pecuniary (monetary) loss 
o Saccone v Orr: 

 P awarded $500 for invasion of privacy and embarrassment 
o Provincial Partitions Inc v Ashcor Inplant Structures Ltd (1993), 50 CPR (3d) 497 (Ont Gen Div) 

 D committed tort of nuisance by invasion of privacy through telephone 
communications; awarded $500 

o Roth v Roth 
 P awarded $20,000 due to nature of actions overlapping 

o MacKay v Buelow (1995), 24 CCLT (2d) 184 (Ont Gen Div) 
 Family law dispute where D harassed his ex-wife over four months 
 $25,000 for general damages, $15,000 for aggravated damages, $15,000 for punitive 

damages, and special damages and an award for future medical care 

 Damages under provincial legislation: 
o Four Privacy Acts do not require proof of damage as an element of the cause of action 

 Considerations: nature constituting violation of privacy of that person, effect of the 
violation of privacy, any relationship between the parties to the action, any distress 
suffered by that person, and the conduct of the P and D up to and after the violation of 
privacy 

 [see 44 for more in-depth list] 
o Without proof of actual monetary loss, the award are generally modest 

 Benchmark case for exemplary or punitive damages re: invasion of privacy: 

 Malcolm v Fleming, 2000 CarswellBC 1316 (BCSC) 

 D, P’s landlord, installed a video camera in the P’s apartment and caught her 
changing, etc. 

 Judge awarded punitive damages of $35,000 and $15,000 in general damages 

 [Punitive Considerations]: 
o Intimate location of the invasion, relationship between the parties 

expecting a high degree of privacy, the substantial premeditation and 
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planning, the additional humiliation of discovery prior to trial, the fact 
that a permanent record of the violation existed, and the fact that 
were no other means of punishment as there was no criminal act 
committed 

 Quantifying damages: 
o Damages for intrusion upon seclusion where the P has suffered no pecuniary loss should be fixed 

at $20,000 or less 

 Overall: 
o R committed tort of intrusion upon seclusion by repeatedly accessing the A’s bank records 
o Intrusion was (1) intentional, (2) amounted to an unlawful invasion of private affairs, and (3) it 

would be viewed as highly offensive to the reasonable person and cause distress, humiliation, or 
anguish 

o Damages: 
 Higher award because the acts were deliberate, repeated, and arose from complex 

domestic feelings 
 However, the A also suffered no public, personal, or other harm 
 Therefore, we will finalize damages at $10,000 

ISSUE (3) Did the motion judge err WRT costs? 

 Judge sets aside judgment for R and rules in favor of A, so there’s no need to comment 
RATIO: 

 The requirements to constitute an intrusion of privacy are that (1) it was intentional, (2) amounted to 
an unlawful invasion of private affairs, and (3) it would be viewed as highly offensive ot the reasonable 
person and cause distress, humiliation, or anguish 

 Damages for intrusion upon seclusion where the P has suffered no pecuniary loss should be fixed at 
$20,000 or less 

 

2.6B T.W. v Seo, [2003] OJ No 4277 [Invasion of privacy may be found in other torts viz. overlap – 
one reason the tort itself doesn’t properly exist] 

 
FACTS: 

 P sues D for damages from the actions of Seo (one of the Ds) 

 Seo filmed the P at an X-Ray clinic while changing 
o Also touched the P in unauthorized ways 

 P found the camera; D tried to recover it 

 P claims battery, damages against the clinic for negligence and battery 
ISSUES: 

 Whether there was a breach of the tort of invasion of privacy?  

 Whether there was negligence against the Clinic? 
DECISION: 

 Jury finds the D Seo liable for battery and the Clinic liable for negligence 
o General and special damages: $224,700.32 against both 
o Further $25,000 against Seo and $175,000 against the Clinic 

 Judge:  
o Actions do not give rise to a cause of action based on a common law tort of invasion of privacy 

REASONS: 

 Re: tort of invasion of privacy 
o i.e. viz. recording the P changing 
o There was no common law in cases WRT these facts; these were not put to jury 

 Re: Roth v Roth 
o Distinguishable: no interest of land in this case; also relies on a repetitive nature of actions 

 Re: Hunter v Southam Inc 
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o Distinguishable: does not involve an infringement of a constitutionally protected right; absence 
of legislation in Ontario therefore other cases with legislation are inapplicable 

 Re: “Appropriation of one’s personality” 
o Distinguishable: The image on the video camera would have to have been redisplayed and 

diminished the P’s public image 

 Overall: Actions do not give rise to a cause of action based on a common law tort of invasion of privacy 
RATIO: 

 Invasion of privacy may or may not be recognized at common law, however it overlaps a number of other 
torts which often trigger damages in lieu of breach of invasion of privacy 

 

 

3. Defences to Intentional Torts: “Consent” 
 

3.1 General Principles 
 If it is accepted that there was contact between the P and the D, then the D bears the BOP that P 

consented or that a reasonable person would have thought P consented. 

 See 2.5B Non-Marine Underwriters, Lloyd’s of London v Scalera (at 25) 
 
Consent: 

 Express vs. implied 
o Both are acceptable 

 Consent is a complete defence 

 Generally extends to all inherent risks involved in the activity 

 “Free, full, and informed with capacity” 
o (i) Voluntarily,  
o (ii) …agreeing 100%,  
o (iii) …and you are able to appreciate the risks  

 (i.e. of a sound mind) 

 

3.2 Factors which vitiate consent 
 See 3.1 above for more information 

 
Duress: Consent obtained under force/treat of force. The consent is not free. 
 
Fraud: In the tort context it is not enough to establish that there was a fraud, it must be the fault of the D and 
go to the “heart of the matter”, not just of collateral importance.  

 (1) P is induced to marry when Def. was already married. Is this fraud?  
o NOTE: This is collateral construed very narrowly—construed very narrowly 

 (2) P misleads D about presence of STD’s and argues they would not have consented to sex otherwise 
o NOTE: Failure to disclose HIV status resulted in the SCC no longer looking at STD’s as 

collateral to the act (R v Cuerrier) 
o SCC Test is now (1) proof on the objective standard that consent was obtained dishonestly, 

and (2) proof that the accused’s conduct exposed the P to serious risk of bodily harm 
 
Mistake: Consent given under a mistake belief only vitiates consent if the D is the source of the mistake and 
led the P to the mistaken belief (different than fraud) 
 
Public Policy: Courts look at the situation; nothing on the face of the consent invalidates it, but the Court 
does not allow the consent to stand for public policy reasons. 
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 See Norberg v Wynrib [1992] SCC for example 

 

3.2A Norberg v Wynrib [there are public policy reasons to refuse to acknowledge consent in 
certain circumstances] 

 Dr. prescribed drugs in exchange for sexual favors from a female patient who was addicted to a particular 
painkiller 

 SCC REASONS: 
o Consent, express or implied, is a defence to battery 
o Failure to resist could be seen as consent if a reasonable person would say so, but not in this 

situation 
o Consent cannot be obtained by force or to a patient under the influence of drugs 
o Free will of consent can now be modified based on the nature of the parties’ relationship 

 i.e. entering into an unconscionable transaction because of an inequitable disparity in 
bargaining strength CANNOT amount to a voluntary agreement 

o New test: 
 Consent will be invalidated: 

 (i) If there is an unequal disparity in the relationship, and 

 (ii) …this disparity is exploited 

 (Power relationships etc) 
o NOTE: Consent of drug addicts is not always invalid; exploiting the addiction to obtain 

consent vitiates this consent 
 

3.3 Sports Context 
 Physical contact in sports is not acceptable in everyday life, but the person involved is taken to have 

consented to the “regular” types of contact that takes place in the sport 

 Includes: 
o Injuries sustained by those that break the rules 

 DOES NOT include: 
o Activities which fall below the standard of fair play 
o E.g. hooking a player after a hit goes beyond the limit marking exemption from liability 

 (Agar v Canning) 

 Mutual fights 
o You cannot claim injuries from a mutual fight unless the injuries resulting from the other person 

are excessive/unnecessary 
 

3.4 Medical Context 
 
Consent: 

 Provider of care must obtain consent BEFORE the procedure or it will be a battery. 
 Consent can also be implied, but hard to prove (e.g. rolling up sleeve for a blood test). 
  

Consent must be:  
 (1) Voluntary 

o The patient themselves must consent. This is broadly interpreted  
o e.g. treatment as a condition of parole, this is voluntary 

 (2) Given by someone with capacity 
o Minors can give consent viz. the “mature minor” rule 

 (3) Directed towards a specific treatment/provider 
o If these elements, (1)- (3) are present then consent is valid, but not necessarily informed. If it 

is valid there is no action in battery, but in negligence (harder to succeed). 
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 (4) Consent must be informed 
o Lack of informed consent does not vitiate the validity of consent otherwise and there will be 

no cause for an action in battery 
o Consent, to be informed, should cover all aspects of the treatment 
o e.g. disclosures of information, material facts and risks 

Examples: 

 Malette v Shulman 
o Informed consent, in a medical context, requires doctors to abide by the patient’s wishes, even 

at the threat of death 
o This assumes the consent is informed and was made without duress 

 AC v Manitoba 
o Minors can consent if they show reasonable maturity despite being under 16 
o Statutory provisions that arbitrarily draw a line may be seen as unconstitutional 

 Reibl v Hughes 
o Battery: 

 Consent obtained viz. misrepresentation or fraud 
o Negligence: 

 Consent possibly given…but not re: material risks such as death or paralysis, regardless 
of how remote they are 

3.4A Malette v Shulman [Informed consent requires doctors to strictly abide by patient requests; 
“Jehovah’s Witness” case] 

 
FACTS: 

 P was in a car accident and was unconscious; soon after checking into hospital, nurse discovers her 
Jehovah’s Witness card 

o Card not dated or witnessed 
o Non-blood alternatives acceptable 
o Dr. at hand was then advised of this situation 

 The D (Dr.) had tried non-blood alternatives but decided her condition had deteriorated so severely that 
blood transfusions were necessary to preserve her life and health 

o He personally administered the procedure 
o He accepted full responsibility then, as he does now 

 P’s daughter arrived at the hospital with a church elder; advised against the transfusions 

 D claims he is not sure if the card was current; if it was signed under family or religious duress; whether 
she was fully informed and accepted the risks; whether she would have changed her mind if she was 
conscious, etc.  

 P claims negligence and assault and battery 

 P initially received $20,000 for battery against D (only) 
o D brings appeal forward 

ISSUES: 

 Whether a doctor is liable in law for administering blood transfusions to an unconscious patient in a 
potentially life-threatening situation when the patient is carrying a card stating she is a Jehovah’s Witness 
and rejects blood transfusions under all circumstances due to religious beliefs? 

DECISION: 

 Respondent wins (Jehovah’s Witness); $20,000 from lower court upheld 

 Appeal (Dr.) dismissed; cross-appeal dismissed 
REASONS: 

 The card was explicit in its goal; the point was to carry it in the event of injury and the P could not speak 
for herself 

o Therefore, the card is deemed valid; D had no reason to ignore this 

 Informed consent was there; informed refusal has no consideration 
o Most medical treatment without consent is battery 
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o This also includes the right to refuse medical treatment 
o EXCEPTION: [Emergency situations] when patients are unconscious and/or unable to give or 

withhold consent 
 They must not have anyone legally authorized to speak on their behalf 
 Time must be of the essence 
 A reasonable person would consent under the circumstances 

 In this case: 
o D clearly faced an emergency; she was unconscious; time was of the essence; he would have 

been entitled to administer transfusions if she was not a JW 
o In the event she gave prior consent: there would be no right to administer treatment 

(hypothetical) 

 Re: JW Card 
o It expressed her wishes clearly 
o This religious interest over her body outweighs the interest in the state preservation of life 
o Competent adults can refuse medical treatment, even at the risk of death 

RATIO: 

 Informed consent, in a medical context, requires doctors to abide by the patient’s wishes, even at the 
threat of death. This assumes the consent is informed and was made without duress. 

 In this case, the court is discussing iinformed consent, but what they’re actually talking about is consent 
generally 

 

 

3.4B AC v Manitoba [Mature minor doctrine analysis; treat children on a case-by-case basis] 
 Majority reasons 

o Children under 16 have the right to demonstrate mature medical decision-making capacity 
o The impugned (Manitoba) legislation does not conflict with the Charter as it allows adolescents 

to participate in the decision-making process on a “sliding scale of maturity” 
o Statutory provisions that grant courts unfettered discretion to impose on those under 16, despite 

their actual capacity, while granting veto to those children over 16, regardless of capacity, are 
unconstitutional 

o Overall, these statutory provisions must adhere to the Charter and they should give those under 
16 a chance to show they have the maturity to make their own life-saving decisions re: 
emergency treatment 

 Mature Minor: a minor deemed mature enough is permitted to make decisions about 
their own health care 

 

3.4C Reibl v Hughes, [1980] 2 SCR 880 [Informed capacity requires knowledge of ALL potentially 
material facts] 

 
FACTS: 

 Reibl underwent surgery for the removal of an occlusion in the left internal carotid artery 

 The D (Hughes) performed the surgery properly, however, during or immediately after the surgery, the P 
had a massive stroke 

o This left him paralyzed on the right side of his body and impotent 

 The P was not informed about the potential risk of stroke before the surgery 
o P (Appellant) consented to the surgery 

ISSUES: 

 How specific does the doctor have to inform the patient about the risks of a medical procedure to entail 
consent for surgery? 

DECISION: 
Laskin CJ: (unanimous court) 
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 Appeal allowed with costs; trial judgment restored ($225,000 in damages) 
REASONS: 

 Re: liability for battery 
o These findings do not justify the imposition of liability for battery 
o Lack of proper information from doctor to patient can vitiate consent 

 You must inform the P about all potentially material risks, especially if there is a risk of 
death or paralysis 

o Failure to advise the plaintiff of relevant risks can amount to negligence 
o Concludes:  

 Battery  consent viz. misrepresentation or fraud 
 Negligence  Failure to disclose material risks, no matter how remote 
 This was a breach of a duty of care; the consent given is still valid 

 Re: Assessment of the Court of appeal 
o Gave too much consideration towards doctors’ opinions 

 This is too subjective 
o Goal: To determine whether a reasonable person in the appellant’s shoes would have chosen to 

undergo the surgery, given these potential risks 
 This is more objective 

 Concludes: A reasonable person would have probably delayed the surgery had they known all the 
information 

RATIO: 

 Doctors must inform their patients of all material risks before the patient can give informed consent; this 
includes a discussion of serious but remote outcomes, such as death or paralysis 

 The test to determine whether enough information has been given: 
o Objectively ask whether a reasonable person would have undergone the surgery or not at all if 

they were given all of the information? 
o Is this different than their answer with whatever information they were provided? 

 
Quotes: “the surgeon’s duty was to explain to the patient the risks involved in not having an operation….and, 
second, to explain to him the specific risks inherent in the proposed [operation], paying sufficient attention to 
anatomical and statistical detail to make the patient aware of the degree of risk… 
“the defendant did not take sufficient care to communicate to the plaintiff the purpose of the operation…more 
importantly…convey…and assure that the plaintiff understood the gravity, nature and extent of the risks…”  
 
 

 

3.5 Exceptions to consent requirements 
 
Statutory exceptions 

 Patient consent is not required where there is a statute that says doctors/nurses/etc. may proceed 
without consent 

 Examples 
o Public Health Act, RSA 2000 

 
Emergency 

 Doctors may act when it is an emergency if they cannot obtain consent from a patient (find case to quote 
this) 

 EXCEPTION: When P offers evidence withholding consent for various medical services 
o e.g. Malette v Schulman 
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3.5A Public Health Act, RSA 2000, c P-37, ss 39, 40 

 Doctors may act under statute when they believe a patient has a communicable disease 
o Public interest can sometimes override the need for consent 

    

4. Intentional Torts: Other Defences 
4.1 Self defence 

 “An entitlement to use reasonable force to defence what you reasonably believe to be an imminent 
physical threat” 

 Complete defence 

 D (invokes defence) must prove: 
o (i) no alternative to the use of force 

 If there is an alternative, there is no defence 
o (ii) the force applied must be reasonable/proportionate 

 Determined in light of all circumstances 
 If you cause more damage than intended, but it was still reasonable, you are still 

covered under this defence 
o NOTE:  

 This is not a license for revenge; if you are no longer in danger, you cannot claim self-
defence for injuries you inflict 

 You are required to take reasonable means of escape if possible 
 You need not wait for the first blow (you may be preemptive if you anticipate a blow) 
 Distinct from provocation 

 WRT Third Parties 
o People are entitled to defend others that are being attacked or threatened 
o If one defends a third party in the reasonable belief that that person is in need of help, one may 

be excused of liability even if it was action taken under a mistaken impression, so long as the 
mistake is reasonable 

 

4.2 Necessity 
 A complete defence 

 Situations it arises (though it is rarely used) 
o (A) Imminent danger to life or property 
o (B) D’s act (sacrifices P’s lesser interest) is reasonably necessary to avert the threatened harm 

 Situations where necessity applies 
o (1) D acts to protect his own interest 
o (2) D acts to protect the interest of P 

 e.g. to prevent fire from spreading 
o (3) D acts to protect interest of a third party 

 Prevents a person from drowning in your neighbors pool 
o (4) D acts to protect the public interest 

4.3 Legal Authority 
 A complete defence 

 D’s actions are justified by the law 

 Often arises by way of legislative authority that entitles the D to engage in conduct that would otherwise 
be regarded as tortious 

o E.g. Mental Health Act, Criminal Code, etc. 
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Negligence 
Negligence = creation of unreasonable risk 
3 questions: 

- What counts as a harm? 
- What counts as a cause? 
- What counts as negligence 

The primary focus of tort law 
Not very rigid or structured 

- Rules aren’t as exact 
- Many different factors that can be shaped into a claim 

Introduction to Negligence: 
 

Historical development of negligence: 
- First articulated prior to Donoghue v Stevenson is a dissenting opinion 
- Courts articulated a fault based theory of liability: 

o Fault had to be shown by plaintiff 

o There had to be loss or damage 

 This is contrary to trespass where you don’t need to show these  

 Seen as requirements to limit the growth of the negligence claim 

o Various specific relationships had a duty of care attached to them 

 BUT it was then argued that there ought to be a general duty of care  

 50 years prior to Donoghue 

- Donoghue v Stevenson: 

o You must take reasonable care to avoid acts or omissions which you can reasonably 

foresee would be likely to injure your neighbour 

o Who is it owed to? 

 Ppl who are so closely and directly affected by my act that I ought 

reasonably to have them in contemplation as being so affected when I am 

directing my mind to the acts or omissions which are called into question 

 It shouldn’t matter what the category of the relationship is. What should 

matter is that given the circumstances, if something is reasonably 

foreseeable, steps ought to be taken to prevent that occurrence from 

happening to anybody who it may happen to 

 

Elements of a negligence action: 
- There has to be a duty of care owed by the defendant 

o As a matter of law, is the defendant under any legal obligation to exercise care for 

the plaintiff’s interests 

o Owed to the ppl who fall within in the ambit of risk produced by the defendant’s 

actions 

o If no duty of care owed, there can’t be liability period 
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o Not often contentious, but if it is, it’s fought hard by defendant 

- Standard of care 

o What would a reasonable person have done in the circumstances (how ought D to 

have acted?) 

 This is an objective assessment 

o Was the defendant negligent 

- Causation 

o Did the defendant’s negligence or conduct cause the plaintiff’s loss? 

 But for the defendant’s negligence, would the plaintiff have been injured or 

suffered the loss? 

o One of the toughest areas to prove causation is in the medical context 

- Remoteness 

o Defendant is only liable for losses that are a foreseeable result of his or her conduct 

o For which of plaintiff’s injuries should the defendant be held liable? Which of the 

injuries are sufficiently proximate? 

 This area can be very unpredictable 

- Damage 

o Actual loss 

o There must be damage or actual loss suffered by the plaintiff 

Defences: 
- Defendant can still raise defences 

- Should the plaintiff’s conduct be taken into consideration? 

- Contributory negligence  

o Did the plaintiff fail to take proper care? 

o Partial defence 

- voluntary assumption of the risk 

o Did the plaintiff agree to assume the risks? 

o Complete defence 

- Illegality 

o The court’s process doesn’t exist to help out people who engaged in conduct that 

would bring the court’s reputation into disrepute if damages are awarded 

o If the plaintiff did something criminal, the court won’t compensate them for a loss in 

that conduct 

- Limitation periods 

o Did the plaintiff file their claim in time? 

o Statute varies limitation periods 

STANDARD OF CARE  
- Generally, the standard of care is objective: reasonable person test  

 
Questions to ask when assessing: What is the SOC? Did D fall below the SOC? 
 
SOC asks how the reasonably prudent person would act in this situation. One way of getting at the 
answer to this question is to consider the following factors: 
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FACTORS  - related to foresight of the harm 

1. Likelihood or Probability of Harm  
 The more likely the potential harm, the more court will expect from the reasonable 

person 
2. How grave/serious would the harm be if it arose 

 The higher the gravity of potential harm, the higher the court’s expectation that the 
reasonable person will adjust their activity (the care will be proportional to that gravity) 

 The higher gravity, the higher the care 
3. Practicality or cost/burden of taking adequate precautions or of foregoing activity in 

question?  
 Balanced against likelihood and gravity of harm 
 The lower likelihood and seriousness, the less likely someone should undertake a high 

cost to prevent a less likely and less serious harm 
 Social Utility of the risk-causing activity factored in too 

 
Then ask if the DEF has met the SOC or fell below (has DEF as much as a reasonable person 
would’ve or not).  
 
Emergency only taken into account if not a result of DEF’s conduct and not anticipated by DEF  
 

Learned Hand Formula 

- If B<PL, there is liability 

- Where B = burden of taking reasonable care, P = probability of injury, and L = severity of 

injury 

 This isn’t a formula so much as an expression of what a judge considers 

 

 

Bolton v Stone [where the risk is extremely unlikely, there is no duty to take care to prevent that risk 

(Burden of adequate precautions)] 
Facts: 

- D operated a cricket pitch. Had done so for a very long time. 
- In that time, the ball had only been struck so as to leave the park a handful of times (six 

times in the past 30 years) 
- In this case, a woman was struck by a ball that had been hit out of the park. 
- Sued in negligence: negligence is the omission to do something which a reasonable man 

would consider 
o In this case, erect barriers 

Issue: 
- Was D negligent in not erecting barriers? 

Judgment: 
- No. 

Reason: 
- The likelihood of this happening in so low that the reasonable man wouldn’t consider it 

necessary 
Ratio: 
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- where the risk is extremely unlikely, there is no duty to take care to prevent that risk (Burden 

of adequate precautions) 
Comments: 

- Reasonable man would weigh the risk against difficulty of eliminating it 

- Another factor to be considered is the social value of the activity which gives rise to 

the risk 

- The more serious the effect =/= a more serious risk. For example, just because 

drowning is a very serious matter, does not imply that it is a serious risk 

 

Paris v Stepney Borough Council [depending on the degree of the injury that may arise, the SOC 
may shift] 

- This case was discussed in class 
o P was Blind in one eye 

o Was working in a garage and was struck in the eye by a loose piece of metal, 

rendering him entirely blind  

o Sued in negligence for not being supplied with adequate safety gear 

o The probability of such an event was very small, but its consequences were 

very serious, his employers, knowing of his disability, should have taken extra 

care to provide goggles for him. The more serious the possible damage, the 

greater the precautions that should be taken. Stepney Borough Council owed 

a special duty of care to P and had been negligent in failing to supply him 

with goggles, even though sufficient equipment was not given to other 

employees. 

o Appeal held – Paris wins  

 

Priestman v Colangelo [police have limited exception in their standard of care – policy reasons] 
- Police activity will sometimes put others at risk, but as long as the police acted 

reasonably in carrying out their actions and obligations, they will not be liable if that 

risk materializes 

- The individuals who were killed because the police shot at the suspect while fleeing 

in a car could not sue in negligence 

- Dissent said the officer should consider the gravity of the offence and the likelihood 

of danger to other citizens before acting as they did 

o Burden of adequate precautions: let him go? (what’s the social cost here?), 

keep chasing, but not shooting (endangers the life of the pursuing officers) 
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CHILDREN 
 
Tender years 0-7: kids can only be negligent in extraordinary circumstances 
 
GENERAL RULES: Standard of Care for Children 

 CAPACITY?  Generally, adults are assumed to have capacity whereas we have to ask this for 
children 

 COMMON LAW STANDARD  We hold children to a lower standard and we must approach this 
differently 

 [Adult activities doctrine]  We presume children are able to meet the ordinary standard of care for 
adults if they are engaged in adult activities 

o WHY?? Underlying reason is the public policy risk of the activity which may put others at 
risk 

 
When considering whether a child is negligent: (McHale v Watson) 

1) Subjective Test: Consider the age, intelligence, experience, general knowledge and 
alertness; is the child capable of being found negligent? If NO -> no capacity, we stop here. 
IF YES:  

2) Objective Test: how would a reasonable child of that particular age have acted in those 
circumstances?  

 

 

McHale v Watson: [Children are held to a modified standard – the reasonable child of their age 
and experience] 
 
Facts: 

- D (12) and P were playing tag. 
- At the end of the game, D took a sharpened metal spike and threw it at a fence post. 
- The spike was redirected and struck D in the eye, causing serious damage 

Issue: 
- Is D liable? 

Judgment: 
- No. D is a child and so we must adjust the objective reasonable person test to reflect his age 

and experience. Thus, when assessing whether a child is liable in tort, we must compare 
their behavior to that of a reasonable person of a similar age and experience. 

Comment:  

- The decision implies that this had less to do with cognitive capacity, but also an 
inattentiveness to the security of others, something more in line with children than 
the simple lack of understanding that it may glance off the post 

 
Exception: 
Adult Activities Doctrine: Where a child engages in an “adult” activity, he will not be accorded special 
treatment (no imported subjected factors like immaturity). The child will be held to the standard of an 
adult in like circumstances (ex: 8 year old driving a Vespa).  
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Hypothetical Example – Scott is 8. He is riding his bike to school, racing cars down the 

street. He looks up in time to see his classmates Tonya and Patrick, but not in time to avoid 

colliding with them. T & P both suffer injuries.  
- Apply 2 step test from Heisler  

 

What if Scott was 5 instead of 8?  
- This may change the analysis; b/c the tender-age doctrine arguably applies.  

 

What if he had been driving a Vespa?  
- This could be deemed to be an adult activity (need a license etc.). In that case he would be 

subjected to the adult standard. The SoC is related to the activity.  

- Unfair to the public to allow kids doing adult activities to use the lower standard as people expect a 

certain level of experience/proficiency.  

- The definition of adult activity is vague; a 12-yr old playing golf?  
 
 
 
GENERAL RULES: SOC for the Elderly 

 Q: Does the SOC change for elderly people?  
o No; elderly adults are expected to have experience and have formed reasonable judgment  
o Children lack experience of wisdom and judgment for the consequence so of their reactions 

 

DISABLED 
Summary of Disability and SOC 

 Physical 
o Held to the standard of a reasonable person WITH THE SAME LIMITATION (the 

reasonable deaf person).  
o It is not negligent to not have the ability, but it IS negligent to not take the limitation 

into account. 

 Mental  
o If it was foreseeable (has happened before) ->D expected to have been taken steps to 

prevent it   
 Ex: (medication, or not working around ppl) 

o If not foreseeable (first time), DEF must prove on BOP  
 1. As a result of mental illness they had no capacity to appreciate the duty owed 

OR  
 2. B/c of the illness the DEF had no control over his actions at the time his 

relevant conduct fell below the SOC 
 

  
 

Fiala v.MacDonald, 2001 ABCA 169 [mentally ill people are to be held to a different standard if 
the “episode” was not reasonably foreseeable – adequate precautions otherwise] 
Facts: 

- While on a run, D experienced a manic episode 

- During the episode, he approached a stopped car and began beating on the windows 

and roof, yelling at the drive 
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- He then reached through the sunroof and started choking the driver 

- P involuntarily hit the gas and hit another car, injuring both the driver of the second 

car (P) and her daughter 

- - Basically, we have an injured plaintiff, but two people who are not really 

responsible for their actions (both MacDonald and driver) 

Issue: 

- Are the defendants negligent even though their actions were not voluntary? 

Judgment: 

- No. MacDonald experienced a manic episode. We cannot hold mentally ill people to 

the same standard as the reasonable person. 

 

Analysis: 

 

- Linden in Canadian Tort Law states that objective reasonable person standard ought 

to be relaxed where a defendant’s mental illness prevents them from meeting the 

standard of care 

- In contrast, some authors have stated that compensatory nature of tort is paramount 

 More points in support of holding mentally ill to the higher objective 

standard: 

 Person who caused the accident should be liable 

 Practical considerations in determining to what standard they 

should be held 

 The higher standard will encourage caregivers to take adequate 

precautions 

 To lower the standard will erode it 

 These points are insufficient 

 Fault is the central principle of negligence, not compensation 

(Klar) 

 To find fault here is unjust. There was no wrongdoing 

o Mentally ill people cannot comply with the reasonable objective standard 

o We cannot impose strict liability on the mentally disabled 

o The case law supports this (Butler, Canada AG v Connolly) 

- What must the defendant show? 

o Sudden and without warning affliction & 

o No capacity to understand or appreciate the duty of care owed  -or- 

 Unable to discharge duty of care as you have no meaningful control over actions 
 
 

PROFESSIONALS  
 SOC of professionals: the reasonable doctor, the reasonable lawyer.  

 The modified standard of care must be in the context of their work as a professional 

 Following industry practice not negligent, unless practice itself found negligent 
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 Standard based on the time of the incident - standards/equipment can changes very quickly 

 Doctors:  

o In general the standard of reasonableness has to do with being a medical 
professional, acting in a medical context. We now know that we are at least 
outside of the general reasonable person context. 

o Error in judgment is not negligent; to be negligent you have to fall below the standard of 
care.  

o SOC is assessed based on what a similar (specialty) reasonable Dr. would’ve done. 
o If a generalist engages in a specialist activity he will be held to the standard of the 

specialist. 
o Informed Consent  

 Q to ask is: What would the reasonable person in the patient’s position want to 
know before making a decision? (Reibl v Hughes is also relevant here) 

 

 Lawyers:  
o Must establish lawyer-client relationship for DOC to exist  
o Missing the Limitations Period would be falling below SOC. Otherwise, hard to say he 

didn’t meet SOC.  
o Also see: Negligent Statements/Misrepresentation under “Pure Economic Losses”  

 

Millette Estate v. Zung, 2005 ABQB 115 [modified standard of care for professionals: reasonable 
practitioner of similar experience (commonly accepted standarc of practice) – unless it’s outside 
of their field of practice] 

Facts: 

- P attended Dr Zung (D) complaining of headaches and a stiff neck 

- D performed a detailed exam – found high blood pressure and prescribed accordingly 

- Also found he had history of cerebral aneurysm in his family 

- D ordered a follow up in 2 weeks and a CT scan 

- P then died 

- Other info: another doctor familiar with P was surprised that the scan wasn’t 

immediately done 

- Dr Zung performed a very good exam and appeared worried. No reason not have 

ordered scan 

Issue: 

- Is the defendant guilty of negligence? 

Judgment: 

- No. Acted as a reasonable general practitioner would have. 

Analysis: 
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- To succeed in a medical negligence claim, P has to prove: 

 Doctor owed P a duty of care 

 Doctor breached applicable standard of care 

 P suffered injury or loss 

 Dr’s conduct was the actual legal cause of plaintiff’s injury or loss 

 Failure to prove one = no go 

- Commonly accepted standard of practice = no liability unless that standard is found to 

be negligent 

- We cannot condemn in hindsight. Must apply the standard operative at the time 

Did the doctor make a mistake between the need for urgent, and emergent scanning? 

Had Dr. Zung acted differently, would Mr. Millette have survived? 
 

 

CUSTOMARY/GENERALLY APPROVED PRACTICE 
 
General Custom:  

 Questions to ask:  
 1. Is there a custom?  
 2. If there is, how many follow it? How long has it been in place? 

 Existence of custom is not determinative of whether SOC is met or not, merely evidentiary 
(custom itself can be unreasonable).  

 Evidence of custom is persuasive especially when in matters beyond the Court’s experience  
 
Custom in a Professional Practice: 

 Custom in Practice is almost always determinative of the SOC with professional context 
negligence 

o EXCEPTION: a practice that is fraught w/ obvious common sense risks  
 Ex: not counting how many cloths you put in and out of a person before and 

after surgery 

 Also, what is relevant is the generally accepted practice at the time of the alleged negligence, as 
new practices might’ve appeared by the time of trial  

 

Ter Neusen v Korn [affirms the commonly accepted standard of practice standard used in the 
modified standard for healthcare professionals] 

- Also applies to professional practice generally 
Facts: 

- P contracted HIV during artificial insemination procedure 

- Transmission occurred in her 4th year of treatment 

Issue: 

- Is the doctor guilty of negligence? 

Judgment: 

- No. Not negligent. 
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Reasons: 

- Reasons: began treatment in 81; in 83, the risk of transmitting HIV through blood 

transfusion was first discovered; same year, risk of transmitting STDs through AI was 

published, but not widely read; there was no test in 85 to screen semen for HIV; first 

case of HIV transmission through AI reported months after P contracted it. The 

doctor abided by the standards set out in the guidelines; the person who donated the 

infected semen lied. 

Ratio: 

- A doctor will not found not liable if he acted as a reasonable doctor would. He 

met the standard of care required by his profession 

Conformity with general practice, if that general practice is reasonable 
 

Waldick v Malcolm [common practice needs to be shown, needs to be objectively reasonable] 
 

 

 

- Even if custom/practice is shown does not necessarily make it reasonable.  

 

STATUTORY STANDARDS OF CARE 
 The statute might explicitly create or preclude civil liability, 

o Statute can also specify that only “gross” (unclear concept) negligence will allow a Pl. to 
sue in negligence (Ex: Municipal Act, Emergency Medical Aid Act) 

 If statute is silent on civil liability, then:  
o Statute might provide a useful standard of conduct, and breach of that statutory 

standard MIGHT give evidence of negligence (SK Wheat Pool v Can Wheat Board).  
 Breach or compliance with statutory standards of conduct merely provides 

evidence in a negligence action. It is not “proof” that the Def. was or was not 
negligent.  

 

R v Saskatchewan Wheat Pool [no statutory standards of care, but they will function as evidence] 
Grain was delivered with a weevil infestation in violation of s. 86(c) of Canadian Grain Act. 
Statute did not make reference to using civil liability for breach of its provisions 
 
Issue: 

- Can a civil cause of action be brought for breach of a statutory duty? 
Judgment: 

- Nope.  
Reasons: 

- Is there a claim at all? 

- SCC says there is no such thing as a claim for breach of statutory duty.  
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o In determining this, they reject the English rule where there is a “breach of 

statute”  making up a legislative intent.  

o Court would prefer to deal with this through regular channels of negligence 

o If parliament wanted you to be able sue for civil liability, they would have 

said so. 

- American position (majority position) 

o The majority standard in the US believe that breach of statutory standard is 

conclusive that you were in breach of a duty, it is evidence of negligence. 

o SCC concern is that this isn’t the right exercise of judicial power. The statute 

isn’t necessarily definitive of the standard of care 

- CANADIAN POSITION: 

o There is no tort of “breach of statutory duty” 

o Where there is a common law duty of care, what role does the statute play in 

determining standard of care? 

o They use it as evidence toward the standard of care. The statute can be a 

useful guideline, but it isn’t conclusive of what the standard of care is. 

 A breach of statutory standard is not 

conclusive evidence of breach of duty 

of care. Does not necessarily = 

negligence. Must be taken into 

account based on other evidence + 

circumstances etc 

- Where there is a statute and the statute has a standard of conduct, it will be evidence 

for a judge in deciding what the standard is the defendant has to meet 

- There is no tort breach of statute. 

- Breach of a standard set out by statute is evidence of negligence 
 

 
Donoghue v Stevenson established the concept of negligence in tort 
 

DUTY OF CARE ANALYSIS   -- Cooper/Anns 
 
Anns: to ground a duty, you don’t need to fit the facts of the situation to an existing case  
novel claims will be recognized if a duty can be found via a two step test: 

- Sufficient relationship of proximity or neighborhood such that reasonable 
contemplation of consequences indicate the likelihood of an injury.  

- Are there any considerations to negate or limit scope of the duty or the class to 
whom it is owed? 

o This test was very easy to meet 
o Retreated form in Caparo Industries v Dickman 
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Cooper v Hobart [novel claims; shifted the emphasis in the first stage of the Anns Test: 
foreseeability / proximity, rather than mere foreseeable 

- For novel claims 
- A re-articulation of the Anns test.  
- SCC claimed it was the same, but it really wasn’t. 
- First stage:  

o Foreseeability / proximity 
o The introduction of foreseeability narrows the scope. Sure, proximity can be 

demonstrated, but was it really foreseeable that the injury would occur to 
this victim? 

- Second stage: 
o Residual policy concerns 

- Evolution from Anns: in Hobart, there’s a duty of care if the plaintiff can show 
reasonable foreseeability and proximity.  

o There’s greater emphasis placed on foreseeability of the injury occurring to 
THIS victim, rather than any possible victim 

 
STAGE 1  

1. Does an analogous duty already exist? If not, deeper analysis is needed 
2. FORESEEABILITY: Was the harm a reasonably foreseeable consequence of Def. acts? 

a. Foreseeability at this stage is “foreseeability of the plaintiff as a victim” as opposed to 
foreseeability of the injury itself which is dealt with in Remoteness  

3. PROXIMITY 

 Analysis whether sufficient proximity between parties (were the two parties closely enough 
related that it would be appropriate to engage duty of care – does there exist a relationship 
such that there is a proximate connection)?    

 How to determine PROXIMITY:  
o 1. Courts look at following factors 

 Expectations of parties 
 Representations by parties 
 Reliance by the Plaintiffs 
 Were there property or other interests involved?  
 Personal relationship – a factor not necessary though  

o 2. Does relationship constitute a novel duty category or does it fall under into a 
recognized category (where proximate-duty relationship exist) ? 

 Personal injury/property damage? 
 Negligent misrepresentation,  
 Duty to warn of the risk of danger 
 Gov’t authorities  

 Even if we haven’t already recognized duty of care in question, we might’ve 
recognized something close: proximate-duty relationship cases in which duty of 
care exists can have indicators that can tell us whether we can find a sufficient 
proximity: 

o 3. Are there any Policy Reasons relating to the nature of the relationships that 
would block a duty of care? 
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 Questions of policy as they relate to the internal relationship of the parties 
(different from residual policy considerations) -> difference not clear (Klar) 

 
STAGE 2  
Residual policy considerations (DEF has to raise them) 

 Are there any residual policy considerations that scope of duty of care should be limited? 

 External to the parties (is there something more global/social importance than might lead us to 
wish to decline to recognize duty of care?) 

o Questions of how recognizing the duty would impact the legal system, social and 
economic consequences, society in general 

 Concerns about indeterminacy: worry about liability becoming too broad, having no limits 
(indeterminate) 

 Negligent misstatement  
 
Examples:  

 Pinkerton: NWT gov’t and security company owed DOC  to mine workers – because of the 
relationship and the size of the group 

 Palsgraf – No DOC owed to the plaintiff because she was too far away from situation to be a 
reasonably foreseeable victim  there must be foreseeability for there to be a duty 

 Sylapse – social worker and treatment center did not owe DOC to family of the child they’re 
protecting? (no proximity and public policy reasons not to recognize duty)  [girl wrote story 
indicating abuse] 

 

 Biggest difference between Cooper and Anns is at the proximity stage. Foreseeability is 
given much more weight than it used to be  

SPECIAL DUTIES OF CARE 
DUTY TO RESCUE  
Duty to Rescue Rule in Common Law = No Duty to Rescue 

 UNLESS some other factor implicates you in the situation in a way differently then just running 
into that situation  

DUTY TO RESCUE 

Horsley v McLaren [there will be a duty if the defendant created a sufficiently proximate relationship where 
harm to the victim is reasonably foreseeable depending on the circumstance] 

 McLaren – he owed a duty of care to guests (as a result of the boat driver – guests relationship 
created by MacLaren).  

 He met the Standard of Care (wasn’t negligent in the first guy’s falling in the water) – SOC met.  

 No negligence in the process of saving the drowning guy -> hence no duty owed to the rescuer 
(had MacLaren been negligent in rescuing the first guy, then he would’ve owed a Duty of Care to 
the rescuer)  

 There errors in rescue were errors in judgment, and so did not rise to the level of negligence 

 He had a duty of care, but there was no negligence in the rescue attempt – it wasn’t so 
unreasonable that we could liability  duty was found, but standard was not breached 

 
There can be a duty to rescue in a situation where the defendant created a relationship which created 
an obligation on the Defendant’s part (Horsely v McLaren)   
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 You can look at it as an exception to duty of rescue or as something different which gave rise to 
a duty of care 

 
A duty to rescue, although not imposed at first, if undertaken by someone, it establishes a DOC 

 If then abandoned, it can amount to a breach of duty  (Zelenko) 
 
Emergency Medical Aid Act R.S.A. 2000 

 Legislative attempt to make it more likely to encourage ppl to come to the rescue of somebody  

 Applies to both health care providers and lay people that attempt to provide medical help in an 
emergency 

 No liability unless you’re grossly negligent  

DUTY OF CARE FOR COMMERCIAL HOSTS 
 Commercial host duty of care to prevent intoxicated patron from injuring himself or others  

 

Stewart v. Pettie [An establishment owes a duty of care to ppl on the highway ] 
o An establishment meets the Standard of Care if it was not reasonably foreseeable that 

parties would’ve drunk and drove (there were sober ppl in the group available to drive).  
o Foursome was eating, two were drinking heavily, one was not. The staff had reason to 

believe the sober member of the party would drive, thus they didn’t fall below their 
standard of care. However, there was a duty of care owed to the patrons and those 
foreseeable victims who may be injured. 

 Avoided liability by not falling below the SOC 
 Standard varies according to the circumstances 

SOCIAL HOST LIABILITY  
 

Childs v Desorneaux [Being a host of a party at your home where there is drinking is NOT enough to impose a 
duty of care] 

o However, different cases (a more active host that has more control + 
awareness) could impose a duty of care BUT even then policy consideration has 
to be taken into account.  (Childs) 

DUTY TO WARN/CREATION OF DANGER  
 A failure to act (nonfeasance) to prevent future harm is not negligent if the type of harm that 

occurred was not foreseeable (Oke v Weide) 
 

 

LIABILITY TO THE RESCUER  
 The general rule is that if a DEF creates a situation of peril as a result of his negligence, he 

must answer for it to any person who attempts to rescue the person who is in danger. 
(MacLaren) 

 It is reasonably foreseeable that someone will try to help 
o However, this is subject to whether it was the DEF’s negligence that induced the other 

party to risk his life 
o In MaLaren, the boat driver was not negligent in the first guy falling in the water and 

neither was he negligent in the rescue operation -> hence, no DOC owed to the rescuer  

 There would have had to be some negligence on the part of the operator to generate a duty 
owed by the operator to the rescuer. 
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Rescue must be reasonable 

 Rescue was reasonable -> rescuers could recover (Moddejonge v. Huron County) 
 
Urgency 

 No liability to the rescuer if there is no urgency/need to rescue (Shilling v Balckburn)  

 However, in Bridge v Joe, court ruled that urgency was not necessary. 
o Distinguished Shilling where P was too distant and unconnected from the accident, P 

didn’t know for sure there was an accident 

DUTY TO SUPERVISE OTHERS 
 Parents  

o Presumption is always that parents are not liable for negligence of their children by 
virtue of status as parents (neither vicarious liability)  

o There is a parental duty to supervise and control conduct and activities of children 
 Whether a parent’s conduct is negligent is assed in view of accepted standard of 

parents in community (Taylor v King) 

 Teacher-student 
o Duty of Care exists, SOC depends on age and activity  

DUTY TO THE UNBORN 
Dobson v Dobson : 

o Pregnant women do not owe a duty of care to the fetus in their womb (policy reasons in 
Anns Test in)  

Paxton v Ramji  
o The physician does NOT owe a duty of care to an unborn or not yet conceived child at 

the time of the physician’s negligence   
o This is controversial, but it basically boils down to the fact that a doctor cannot act in 

the fetus’ best interests while also acting in the patient’s best interests. Again, this 
analysis may be incorrect, but it’s the law 

o Found there was no duty due to lack of proximity 

Liebig v Guelph General Hospital 

o  There IS a Duty of Care to unborn in the context of labor and delivery 
o an infant, once born alive, may sue for damages for negligence during labour and 

delivery 

 Other DOC situations  
o Wrongful Birth 

 Brought by parents of a child born w/ disability or illness against the doctor (Dr. 
who missed child’s genetic defects in pre-birth screening) 

 Fairly accepted by courts  
o Wrongful life 

 Brought by the child when child born w/ disability or illness against the doctor 
(Dr. who missed child’s genetic defects in pre-birth screening)  

 Child argues, but for negligence, wouldn’t have been born, hence would’ve been 
better off 

 Canada does NOT recognize this claim  
o Wrongful Pregnancy 
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 Dr. negligent in giving advice about contraceptive or in performing a vasectomy 
or sterilization -> healthy but unwanted kid (denied in AB)  

 Courts don’t like these claims – brought by parents 

Maternal Tort Liability Act 

 Ss. 4 and 5 establish a limited exception to the immunity that a mother has from actions 

in tort by her child from injuries suffered by the child on or after birth as a result of the 

mother’s actions prior to the child’s birth 

 S. 4 – caused by mother’s use or operation of an automobile if at the time of use the 

mother was covered by automobile insurance 

 

PUBLIC OFFICIALS 
 
Proceedings Against the Crown Act  Allows actions against the executive branch as though it were an 
ordinary person. It can be sued directly or for the vicarious acts of its agents  

 
Statutory Duty vs Statutory Powers  

 Statutory Duty: Government is not liable for doing what the statute requires. However, if they 
do it negligently it can be liable  

 Statutory Power: Gives the Government discretion in their behavior. Example: Highways dept. 
“may” conduct inspections.  

 
Policy / Operations Dichotomy  

 Policy  when gov’t authorities are making policy they shouldn’t be liable unless they do that in 
bad faith  

o What is a Policy decision? One that includes:  
 Social, political, economic factors 
 High level of decision-making 
 Resource allocation decisions (budgetary considerations)  

 Operations  (executing the policy decisions they made) --> then a duty of care can be 
imposed by the common law 

 
 

Just v British Columbia [duty owed by govt if it’s an operational decision, not policy] 
Plaintiff was driving to Whistler. Was hit by a falling rock. Daughter died. 
This was a case where they found liability: 

- Applied Anns Test (before Cooper): 
o There was proximity / reasonable contemplation 

- Then looked to residual policy concerns: 
o The decisions made were not pure policy concerns, but were in part 

operational in nature  a duty 
- Then ordered a new trial on whether the soc was met 

 
How to determine if something is operational or policy? 

- Policy: 
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o Social, political, economic factors 

o High-level decision making (how low do we go?) 

o Resource allocation decisions 

 McLachlin, in dissent, viewed the inspection schedule as policy 

- Operational: 

o The manner, frequency, and methods 

o The product of administrative direction, expert or professional opinion, 

technical standards, or general standards of care 

o Manifestations of the implementation of a policy decision to inspect 

 
- Examples:  

 Operational decision: Manner and frequency of inspection of boulder on mountain highway 
(policy decision was whether to have inspections or not) – (Just) 

 Icy Road not maintained because department was on summer schedule -> found to be policy 
decision (Swimaner) 

 
Statute can address civil liability specifically, but it can be silent on civil liability.  
 
If statute is silent on civ liability, Statutory Standard can be indicative of whether a duty of care is 
owed AND/OR of the standard of care.  

 In Canada there is no tort of breach of statutory duty (SK Wheat Pool). Therefore Courts have 
to look outside of the statute. If courts continue to look at statute to find a duty of care, an 
argument to raise is that they shouldn’t be looking there.  

 
The government can shield itself from liability by statute.   
Municipal Government Act – “A municipality that has the discretion to do something, it is not liable for 
deciding not to do that thing in good faith or for not doing it”.  

 Legislative response that exempts or shield authority from liability  

 

PROOF OF NEGLIGENCE  
 P has burden of proof on Balance of Probabilities  

 Burden can be shifted on the D (through statute or common law)  
 
Burden can be discharged by:  

 Evidence 

 Might not always have evidence for everything however, therefore there are other ways 
such as inferences and presumptions  

 Inferences  

 Logical conclusion the court can reach from other information in front of them from 
which it logically follows that something else must also be in place  

 Useful when No Direct Evidence, DEF was in control of situation, injury wouldn’t normally 
happen w/o negligence  

  “Res Ipsa Loquitor” – The thing speaks for itself  
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o Major J.:  the doctrine is no longer law and the trier of fact should simply weigh 
the circumstantial evidence along with the direct evidence and then decide if the 
Pl has enough to sustain their action. (Fontaine)  

  
 Shifting the Burden to the DEF/Presumptions of Negligence:  

 A legal rule that says finding of a fact can lead to the existence of a presumed fact  

 Presumption can sometimes be rebutted (if it can be rebuttable by law) --> as long as the 
other party presents evidence to the contrary it can be rebuttable  

o Ex: statute:  Traffic Safety Act (TSA) 
 s. 185: If DEF breached the TSA, onus is on DEF to prove that the breach 

of TSA didn’t cause injury to the P  
 s. 186: when a driver hits a pedestrian, then onus of proof lies with the 

driver (even if the motor vehicle operation did NOT contravened the 
Traffic Safety Act) 

o Ex: common law: What if the P has no direct evidence as to how or why the 
incident occurred? 

 Presumption of negligence when injury of passenger on public 
transport (Nice v Doe) 

Baker v Market Harborough [if it’s impossible to distinguish fault, the accident is evidence of 
shared fault] 

 Two cars collided, driving in the middle of the road. Both drivers were killed 

 It was impossible to determine who was at fault. 

o There was no way to discharge a burden of proof 

 Where the evidence suggests that both drivers were at fault, the court will apportion liability 

equally between them 

 Proof of an accident can be proof of a defendant’s negligence. In this case there were two 

negligent defendants: never will one escape liability 

 In the absence of evidence enabling a court to distinguish between two people at fault, it 

should hold both to blame, and equally so 

Byrne v Boadle [Res Ipsa Loquitor – the injury is evidence of the negligence] 
- Barrel rolled out of an attic and struck a passerby 

- Injured his shoulder 

- Couldn’t prove negligence directly, but on a balance of probabilities there was 

responsibility for negligence 
 Res Ipsa Loquitor 

CAUSATION  
BUT FOR TEST  

 Cause in Fact: But for D’s negligent conduct, would the P’s loss have occurred?  
o Possibility of a causation not enough, proof on BOP needed  

 
 
Robust and pragmatic approach to the “BUT FOR” test  

 Flexible causation test where causation does not have to be determined by scientific precision 
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o Burden of proof remains with the plaintiff, but in some circumstances an inference of 
causation may be drawn from the evidence without positive scientific proof (scientific 
proof requires 95%+ certainty, but courts only need BOP) 

 Relevant in cases of factual uncertainty  
o Where the Plaintiff can prove he was injured due to the negligence of either of the 

two Def. but cannot prove which one actually caused him the injury, then both 
should be held liable (Cook v Lewis)  

Material Contribution Test  
 ONLY USE WHEN MORE THAN 1 TORTFEASORS WHO WERE NEGLIGENT AND 

THEREFORE BUT FOR TEST CAN’T BE APPLIED 
 
Material contribution test (legal test, not factual one):  

 SCC doesn’t want lower courts to use this test often, but only in exceptional circumstances: 
 Available when impossible for P to show injury based on “but for test” (D’s could point 

blame at each other) 
 “But for test” impossible to use when  

 1) There are 2 or more tortfeasors  

 2) All of whom act negligently  

 3) And all of whom exposed the P to an unreasonable risk of injury  
 

Snell v Farrell: [in the absence of certainty, an inference of causation may be appropriate] 
- Eye surgery case 

- There was a fair inference of causation that was established in absence of evidence 

to the contrary 

- There was no evidence to rebut the inference that the bleeding caused by the 

doctor caused the ultimate injury 

Athey v Leonati: [Take the victim as you find them. If you are a necessary cause, you are liable. 
You don’t have to be a sufficient cause. Necessary is enough] 

- Multiple successive car accidents. Plaintiff herniated a disc. The car accidents caused 

the injury, though he had a condition that made him more prone to suffer injury 

- Court sort of invoked the thin skull rule 

 

Resurfice Corp v Hanke [material contribution only used where it’s impossible to prove causation 
for factors beyondP’s control] 

- plaintiff poured water into the gas intake on a Zamboni. Resulted in significant burns 
- This case basically laid out when the material contribution test was appropriate 
- But For test is the standard test, material contribution test is only to be used in 

exceptional cases where it’s impossible to prove causation due to factors beyond 
P’s control and there was a breach of duty and standard of care 
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Clements v Clements [looked at when material contribution test is valid – not valid here because 
there was only one tortfeasor, not multiple] 

- Husband and wife were motorcycling. The bike was overweight and husband was 

speeding a nail caught in the tire 

- Material contribution test is only appropriate where it is impossible to prove 

causation via “but for”, but it is clear that the defendant breached its duty of care in 

a way that exposed the plaintiff to an unreasonable risk of injury 

- Only times where you can use material contribution: 

o Circular causation: defendants can point to the other and avoid direct 

causation. (cook v lewis, two people who negligently cause a house to catch 

fire) 

- Removes the need to prove causation on the facts. Accepting causation cannot be 

shown for various reasons, but it’s clear there is some degree of liability 

- In cases where “but for” is impossible – what does impossible mean? A number of 

tortfeasors, all of whom acted negligently, all of whom exposed the plaintiff to an 

unreasonable risk of injury.  this is needed before material contribution is 

available 

Ediger v Johnston [use the “BUT FOR” test 
- Physician’s negligence during delivery resulted in bradychardia 
- But for his negligence, there would be no injury 

o Injury may have been avoided if physician had met standard of care 
 

Cook v Lewis [early instance of material contribution] 
- Two people out hunting. 
- Both shot at some geese. Accidentally hit the plaintiff. 
- Couldn’t determine whose shot hit the plaintiff.  used an early version of the 

material contribution test 
o Both were acting in a context where they were acting together  both at 

fault, both liable 
 

Fairchild v Glenhaven Funeral Services [material contribution test when liability is evident, but 
uncertain] 

- Asbestos exposure at a funeral parlour 
- Couldn’t find definitive causation 
- Plaintiff was not the one who negligently exposed himself to the asbestos, the 

employer was. Also, impossible for P to establish causation for reasons beyond his 
control 

- Used material contribution test 
- When all D’s can point at each other to blame (and it has to be one or more of 

them), the onus then shifts to them to prove who is at fault, else they all are 
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Sindell v Abbott Labs: market share liability when impossible to prove x manufacturer was the 
one who caused the injury, but they were a part of it 

REMOTENESS  
 Duty owed, duty breached (standard of care not met), causation was present and now we’re 

asking whether the DEF should be responsible for the entire picture of the loss suffered by the 
P?  

o Where do we draw the line? 

 Trying to balance accountability and an unreasonable burden 

 
Test for Remoteness:  

 FORESEEABILITY: was the INJURY foreseeable?  
o Depends on how question is framer: 

 Narrow – was it foreseeable that that specific injury would occur?  
 Broad – was it foreseeable that that an injury would occur? 

o Foreseeing the manner and full extent in which the injury occurs is not necessary b/c 
the type of injury was foreseeable (Hughes v Lord Advocate)  

o Doesn’t matter if you couldn’t foresee extent of injury as long as it’s foreseeable that 
some type of injury of this type would result (Smith v Leech Brain)  

o Reasonable foreseeability (Wagon Mound case) – has to be foreseeable that an injury of 
a certain type would occur 

 Has to be more than possible (every injury that’s ever happened is thus 
possible)  

 Has to be a real risk that wouldn’t be brushed aside as trivial  
o Subjective/objective nature of inquiry 

 DIRECTNESS 
 

Thin Skull Rule and Foreseeability (in Remoteness):  
 Think skull rule and foreseeability can co-exist.  

 1.Initial threshold step:  P wouldn’t have to show that anyone would have same degree of injury, 
but that a person of ordinary fortitude would foreseeably suffer in these circumstances 

 2. Then thin skull rule can apply  

 Issue comes down to: whether TYPE of injury was foreseeable, then thin skull rule allows them 
to recover full extent even if that full extent was not reasonably foreseeable.   

 Smith v Leech Brain & Co:  thin skull rule does not preclude a finding that the cause was too 
remote. If the type of initial injury was foreseeable, then the resultant harm must be bundled 
into the analysis – however, the amount to which the negligence caused that injury will be dealt 
with in damages (here, a burn caused a cancer, but the cancer wouldn’t have developed had the 
plaintiff not worked in a gas works plant before) 

 

Crumbling-Skull Rule  
 Recognizes the pre-existing condition of the Pl. A Def is liable for the injuries caused even if they 

are extreme, but need not compensate the Pl for the debilitating effects of pre-existing 
conditions that the Pl. would have suffered from anyway. HOWEVER – accelerating a condition 
that the Pl would have suffered from anyway is actionable.  
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Re Polemis & Furness, Withy & Co Ltd  1921 [two tests for remoteness: directness and 
foreseeability] 

- A plank was dropped into a hold full of benzene  caused a fire 
- Was there a direct connection between the negligence and the loss? 
- TWO TESTS TO BE USED 

o Directness (potential issue = proportionality) 
o Foreseeability – D is foreseeable only for what they could have reasonably foreseen 

 Applies only to the SoC analysis and whether the action was negligent 
 

Wagon Mound No 1  – 1961 [recognized foreseeability in test of remoteness] 
- Furnace oil in water; a welder ignites it and causes extensive damage. Liable? 
- It was a finding of fact that it was not foreseeable that the oil would burn on the water 
- JCPC adopts the test of foreseeability 

o The natural consequences rule leads to instances where a negligent party is 

liable for both the direct trivial foreseeable damage and all unforeseeable and 

grave consequences too. This takes the law beyond the principle that a man 

should be liable for the probable consequences of his actions. 
- Not liable because it wasn’t foreseeable that a fire would result 

 
 

Smith v Leech Brain & Co [remoteness doesn’t negate thin skull rule; if the type of injury was 
foreseeable, then recovery, even if there was a pre-existing condition which made it worse, is 
not precluded] 

- While the risk of cancer was not entirely foreseeable, the fact of injury was.  
- This wasn’t a case of insufficient proximity, but of taking your victim as they come 

o Differentiates it from Wagon Mound which would require the injury to be 
foreseeable 

 
 

Hughes v Lord Advocate  [when determining foreseeability, it’s not the specific injury, nor its 
extent that is to be considered/foreseen. Instead, look to the “type” of injury] 

- Not foreseeable that the lamp would explode, but was it foreseeable that there 

would be a burn? 

o This is what the issue hinges on. It may be foreseeable that there would be 

an injury, but was this type of injury (a burn) really foreseeable? 

 Court ultimately says yes 

- They can only escape liability if the damage can be regarded as differing in kind from 

what was foreseeable 

- The fact that it exploded and caused extensive burning is damage of a similar type. 

Had he lost his hearing because of the sound of the explosion – given that the 
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explosion was unforeseeable – this may have been found differently as a loss of 

hearing is not a foreseeable outcome 

o Ratio: As long as the general type of injury can be foreseen [a burn, in this 

case] there will be proximate cause. (is this kind of injury reasonably 

foreseeable?) 

Doughty: employee was splashed with a molten liquid. Caused serious injury. The heat and the 

asbestos in the cover caused a chemical reaction which ultimately caused the injury. Defendant 

could not have known the asbestos would act that way.  not foreseeable 

- Court confused itself 

 

Barstead: car accident in a field. found that the foreseeability of dangerous complications 

arising from an act was sufficient to find liability, not necessarily the exact injury. Not much 

clarity here – the general type of the injury (frostbite) wasn’t foreseeable 

 

Mustapha v Culligan of Canada [reasonable foreseeability attends to mental illness; must be a person of 
ordinary fortitude – psychiatric injuries can be too remote] 

- We need to do a better job or dealing with mental illness, however, this is not the place to 
open up the floodgates 

- McLachlin said that the test for foreseeable harm required an individual of reasonable 
fortitude, otherwise it’s impossible to predict how people will react to certain types of 
negligence 

- There’s a policy concern here: do we want to find liability for triggers that result in 
mental illness, when there are so many triggers that are not reasonably foreseeable? 

 

Palsgraf: 

- THE REMOTENESS QUESTION ASKS WHETHER THE HARM IS TOO UNRELATED TO THE 

WRONGFUL CONDUCT TO HOLD THE DEFENDANT FAIRLY LIABLE 

 

Intervening forces: 
- Is defendant’s liability affected when some else’s act intervenes between the 

defendant’s negligent conduct and the plaintiff’s injury? 

- Does the intervening act sever the chain of causation? 

 

Bradford v Kanellos [Do intervening events sever the causal chain? – THEY CAN] 

- Injuries resulted from hysterical conduct of a customer which occurred when the 

safety appliance properly fulfilled its function. Was it fairly to be regarded as within 
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the risk created by the restaurant operator’s negligence in permitting grease to build 

up?  on balance of probabilities, unlikely 
- if there is an intervening act that separates the act of negligence from the injury, there is 

more remoteness. Depending on the degree, it may sink a claim 
 
 

What are some factors that influence judicial decision making in remoteness? 
- Seriousness of injury 

- Burden on defendant if liable 

- Relationship of plaintiff and defendant 

- Type / severity of injury 

- Degree of negligence 

 
 

Intervening Forces  
 Dr. causes by treatment a worsening of the Plaintiff condition  

o If treatment an error DEF liable for all damage and then it would be up to the DEF to try 
and recover from the Dr. by bringing him into the action as a 3rd party and trying to 
prove his negligence.  

 Suicide  
o (1) If the injuries caused by the DEF were such that they led to mental disturbance 

leading to suicide then the DEF is liable (Not a Novus Actus).  
o (2) If the injuries caused by the Def were not such that they led to a mental disturbance 

but a deliberate act of a disturbed individual then it is a Novus Actus and the DEF is not 
liable.  

DEFENCES 
 

Contributory Negligence  
 Partial defense 

Analysis 
 Stage1: Was P negligent? 

o Standard of Care question (duty of care already established because we all have a duty 
to look out for ourselves)  

 Stage 2: Whether P’s negligence contributed to the injury? 

Apportioning liability:  
 Relative Comparative Blameworthiness approach. How to determine it:  

o How many acts of negligence were involved on each person? 
o What was the timing? First person usually bears more fault  here, stop sign was first 

one  
o What conduct was involved? To what extend does it breach statutory requirement?  

Statutory requirements not determinative but instructive  
o What is to be considered? 

 Nature of duty owed by defendant? 
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 Number of acts of fault / negligence 

 Timing of various acts of fault 

 Nature of the conduct 

o Extent to which statutory requirements are breached 
o There is no cap on P contributory negligence  
o What happens is court can NOT figure out based on the facts how to allocate 

blameworthiness? 
 They have to allocate 50/50% liability (Contributory Negligence Act) 

 Causation Approach 

Heller v Martins [not wearing a seatbelt is not fully exculpatory for the defendant] 

 Defendant tried to argue there would be no harm to the plaintiff had he been 
wearing a seatbelt. Claimed the lack of seatbelt was the cause 

 Rejected by the court 

Seatbelt use: 
 Not wearing a seatbelt -> most likely Contributory Negligence  

o Ex. of excpetion: when no other ride home but the car w/o a seat belt ( 

 Usually 5-25% to a P who wasn’t wearing a seat belt depending on the facts 
 
Medical Malpractice starts to see contributory negligence for patients  
Person should’ve listened to doctor’s advice (ex: shouldn’t smoke after medical procedure) 
 
Used to use last clear chance rule – not anymore 
 
 
 
 
 

Butterfield v Forrester [first true appearance of the defence of contributory negligence] 

- Plaintiff was riding his horse in a “violent manner” in dangerous conditions. He ran 

into an obstruction and was thrown from the horse. 

- His claim was defeated because he had been riding recklessly 
  
 

Voluntary Assumption of Risk  
 Voluntary Assumption of Risk = Assumption of the PHYSICAL risk + LEGAL Risk (both need to be 

present) 

 The agreement can be EXPRESS or IMPLIED  
o Court must be able to reach conclusion that there was an agreement  
o Waiver 

 Agreement by which you contract out  

 Knowledge of the risk of injury or the willingness to take the risk are not enough, express or 
implied agreement to waive a claim for the injury is needed  

 When are implied agreement be used? 
o Not found very often  
o Sport agreements  
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 Court will need to see not just agreement to take risks but also to take legal risk  
o Not enough to get in the car w/ a drunk person to show that P voluntary assumed risk 

(court will apply contributory negligence and damages can be reduced but court said 
agreement needed for volenti defense)  

 
 

Duke v Labar [there must be voluntary assumption of legal risk as well as physical harm for volenti] 

- Drunk driver / willing passenger context 

- Court doesn’t want to bar compensation if the plaintiff made a poor judgment call – 

especially when there’s insurance involved 

- Court preferred a contributory negligence approach 

- Volenti only arises where the circumstances are such that it is clear that the 

plaintiff, knowing of the virtually certain risk of harm, bargained away his right to 

sue for injuries incurred as a result of negligence (acceptance of the risk of harm 

without recourse to law) 

 

 

Illegality  
 Complete defense, the court can raise it by its own motion. 

 Used even less frequently then volenti  

 Applicable only where P wants to profit from it in the context of illegality (court will ban 
recovery)  

 Physical Injuries usually not prevented by illegality  
o However, trespasser will not be owed a duty of care under occupiers’ liability act 

 Illegality did not prevent P to recover from DEF when DEF allowed P to drink and 
drive and was injured due to DEF’s negligence (Hall v. Hebert) 

 

Hall v Hebert [Courts will recognize illegality at the policy consideration stage] 

- Illegality comes into play at the residual policy concerns: is it repugnant to public 

policy that we award damages? 

o We do not want people to profit from illegal or wrongful conduct 

 Taking with one hand and giving with the other 

o There is a need in tort law for this principle in cases where to find for a 

plaintiff would undermine the integrity of the justice system 

o The legality of the plaintiff’s conduct is an extrinsic consideration of the duty 

of care analysis 

o Onus will lie on the plaintiff to show they are not entitled to damages as a 

result of their illegal conduct 

- Onus will lie on a defendant to show why the plaintiff is not entitled when it’s being 

used as a defence 
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Limitation Periods  
 If a claim is brought outside the Limitation period, the claim is defeated  

 Not all limitation periods are contained in the Limitations Act 
o Municipal Gov’t Act – limitations regarding suing the municipality  

Alberta 

 2 years from day in which P discovered/ought to have discovered the loss  

 10 years ultimate limitations period even if you couldn’t have been aware of the loss within 
those 10 years 

Exceptions:  

 Disabled persons 
o Someone who is a dependent adult or adult w/ a court decision that they don’t have 

capacity or unable to make reasonable judgments in regards to a claim 
o Limitations period does NOT run while the person is under that disability  

 Minors 
o Limitations period is suspended until minor reaches age of majority – s. 5.1  
o 10 years ultimate limitation doesn’t apply to the minors 

Municipal Gov’t Act – shorter limitations period 
 

DAMAGES 
Functional Classifications 
General Principles  

 The Pl has to prove that they have suffered a loss in order to get damages. They also have to 
prove the quantum. Loss and quantum must be proven on BOP.  

 Principle of Mitigation – Pl has to act reasonably in an attempt to mitigate their losses. If by 
attempting to mitigate losses with reasonable steps the Pl make their injuries worse those too 
will be compensable. If they successfully mitigate then these avoided losses are not recoverable 
to the Pl.  

Nominal Damages 

 Something is actionable without proof of damage. Example: Trespass claims. The Court is 
recognizing the legal wrong, but there are no damages to compensate. Unusual to sue for this 
b/c of litigation expenses. 

 To vindicate P’s claim and recognize there has been a wrong but that is it 
Compensatory Damages 

 Seek to compensate Pl losses (personal injury or property). The most common. Aim is to do the 
best you can to restore the Pl to their original condition. 

Aggravated / Punitive Damages 

 (Rare). Awarded to reflect Pl loss as a result of Def conduct. Example: Pl. humiliation by Def 
conduct. 

Punitive Damages  

 (Rare). Not compensory. Meant to punish the Def for their “outrageous” behavior. It amounts to 
a fine payable to the Pl. In excess, they’re given in order to reflect court’s view of D’s conduct. 
They signaled court’s distaste for how D has acted. 

Special Damages 
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 Capable of precise quantification at the time of trial. They compensate for things already 
occurred. Example: out-of-pocket expenses, missed work, travel). They have to be specifically 
outlined in the claim. 

 Damages that compensate P for losses that can be reasonably exact quantified  
o Costs of future and past medical care, modifications to home, loss of wages in the past  
o Sometimes some judges will call these “Damages that have happened before trial” thus 

limitng the category 
General Damages 

 For things that have not yet happened but will require compensation for the future. This claim is 
generally more vague. 

 For things that can NOT be that quantified  
o Loss of enjoyment of life, loss of expectation of life, emotional harm 

 Sometimes some judges refer to general damages as future damages  
“Set-off” Parallel Expenditures  

 The Def is entitled to set-off parallel expenditures. Example: If Pl is claiming the full cost of 
nursing care the Def can attempt to prove that this should not include expenses they would 
have incurred anyway (food, accommodation etc).  

 D has to show expenditures are parallel  
 
 
 
Cheat Sheet – purposes of particular awards 

- What is the function of the particular damage award? 

- Nominal damages: function is to vindicate a claim, but they are typically smaller 

amounts 

- compensatory damages: return the plaintiff to the position they would have been in 

had the wrong not been done 

-  pecuniary damages: capable of being quantified with a fair degree of accuracy (loss 

of income etc) 

- Non-pecuniary damages: not readily quantified or asses; happen in the future, no 

exact dollar amount (loss of enjoyment, pain and suffering etc) 

- Special: Special damages compensate the claimant for the quantifiable monetary 

losses suffered by the plaintiff. For example, extra costs, repair or replacement of 

damaged property, lost earnings  

-  general: compensate the claimant for the non-monetary aspects of the specific 

harm suffered. This is usually termed 'pain, suffering and loss of amenity'. Examples 

of this include physical or emotional pain and suffering 

- When dealing with general damages, we take non-pecuniary damages as one 

separate thing, and pecuniary damages are dealt with separately 

 
 
Lump sum damages 

 At C.L. damages are awarded as lump-sums 
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o Difficult assessment as inflation, interest rates and the Pl future needs all have to be 
estimated.  

o Guesswork on behalf of court – we can’t go back and re-asses after damages are given. 
If there has been a mistake, there is NO going back.  

 
 
Nelson:  

- Pecuniary – fully compensate P, put in position P would’ve been before  

- Non-pecuniary – not fully compensate, but moderate compensation. 
 

Pecuniary Damages  
Pecuniary Damages  

 Monetary Damages. Examples: lost earnings/capacity, future personal care, repair costs, 
disability equipment. 

 They can be reasonably quantified  
 
Future Care  

 P doesn’t have to economize to save D damages 

 Future care cost award – calculated in such way that ideally it should be 0 by the time the P dies  

  
Income 

 Calculating future income: (guesswork) 
o How long would they have been able to work (depeneds on age, occupation etc.) 
o If working life expectancy is lower because of the injury, that’s also factored in.  

 Contingencies taken into account in calculating income 
o Positive  

 What if person would’ve been a rockstar at their job at earn more than 
expected? what if salaries increase in a way not predictable at this time? 

o Negative  
 What if person gets laid off, what is their job because extinct due to technology, 

forced early retirement, what if person would’ve → would reduce capacity to 
earn an income 

o Grossing up: Taxation  
o How do you determine a child’s prospects?  

 Look at family (if parents have university degrees), average intelligence of the 

child → horrible things to do in a damage assessment 
o Gender wage gap 

 Court will apply the female numbers/expectations even if they are different 

 In McCabe CA overturned trial’s decision not to impose difference  

 
 
Discount for contingencies of life  

 What if things don’t turn out as we expect? P can live longer/short or in other cases P may 
recove 

Capitalization Rate  

 How much would P earn if they invested? 



56 
 

 Inflation, return, investment  
Loss of earning capacity – capital asset, loss of abilty to earn income -> damages award aimed at 
compensating that loss 
 

Andrews v Grand & Toy Alberta [a exploration of Damages – full compensation is the paramount 
concern in sever PI cases] 

- Explored all the elements of a pecuniary loss 
- He was injured and home care was the best option for him, even though it was more 

expensive. 
o We do not look to mitigation where to do so would lead to a substantial 

reduction of QoL – within reason 
o Mitigation does not mean the plaintiff needs to accept the cheapest option 

for care 
- Deduction for plaintiff’s degree of contributory negligence is to be calculated after 

the final amount is decided upon 
- What a plaintiff chooses to do with the money he is awarded is of no concern to the 

courts – he’d have the option to spend it as he saw fit had he not been injured 
- Full compensation is the paramount concern of the courts in severe personal injury 

cases 
o Damage awards need to serve a useful function 

 
 

McCabe v Westlock Roman Catholic [damages require an individualized approach] 
- Injured doing a backflip in class 
- The issue on appeal: Judge used male actuarial table to account for gender 

discrimination 
o is it contrary to principles of equality to account for these gendered 

discrepancies? 

 No. to do so defeats the purpose of the anaylsis and compensatory 

damages 

o It’s unfair to the defendant to use male tables. She wouldn’t have worked in 

the pattern so exemplified 

o The learned trial judge’s application of equitable principles resulted in her 

ignoring some of the relevant material facts 

o Assessment of damages necessitates an individual approach  look to 

what they plan to do with their life, the choices they will make. An 

individualized assessment 

 
 

Non-Pecuniary Damages  
 Non-monetary. Examples: Humiliation, loss of enjoyment of life, loss of life expectancy, pain & 

suffering. 
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 The aim is to provide reasonable solace for misfortune; to make life more endurable. This case 
sets a cap on these damages 

 In 2013 cap for non-pecuniary damages are at $350k 
 
Assessing Non-pecuniary damages:  

 Courts look at how serious injuries are, how they affect P’s ability to enjoy life in the future, 
what’s the need in the situation for $ award that P can enjoy some of the life.  

 

Collateral Benefits  
 When P injured they might have $ coming from other sources  

 Collateral benefit: A benefit received by P from 3rd party to offset P’s losses  
o for example disability insurance policy, gov’t benefits such as income support  

 What are the advantages to keeping them? 

o Simple 

o Makes full compensation more likely 

o Ensures the defendant is held fully responsible 

o To not do so would seem to penalize the person who is prudent 

 Disadvantages? 

o Don’t want to overcompensate 

 Benefits people who can benefit secondary insurance 
 
 

Nelson: Only worry about it in context of auto insurance claims.  
Courts have 3 options:  

 1. P keeps them and still recovers full loss from D  
o Worry that P is recovering twice for the same loss  

 2. D can deduct the value of the collateral befits from the award  

 3. P gets the benefits but that party who paid them (ex: the insurer) is paid back  
o Insurer has right to make a subrogate claim, usually in the ins K – they can piggy back on 

P’s claim 
 

 

Cunningham v Wheeler [what is to be considered assessing collateral benefits – consideration] 
- If payments received as part of an insurance package were paid for in some manner 

by the injured party (either directly, or in some manner of reduced wages, etc.) then 

those payouts should not be deducted from the calculation of lost wages when 

assessing damages. 

- Collateral benefits – if consideration was provided for them by the plaintiff –  

should not limit the compensation the damages the defendant is liable for 

o Deducted from wages, purchased privately, traded for in collective 

bargaining etc 
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Insurance Act, RSA 2000 – reform  

 Only in automobile insurance claims  

 We now deduct collateral benefits in automobile insurance claims  
o Where insurance company has paid some benefits, takes away insurers right to make a 

subrogate claim.  
Minor Injury Regulation  

- All non-pecuniary minor injuries capped at $4000  
 

 

Fatal Accidents  
 
Survival of Actions Act - AB (varies from province to province)  

 Allows estate to bring a claim or maintain a claim on behalf of a P  

 Also allows a claim against a deceased D  

 S. 5 – damages that can be claimed are only actual financial losses by the deceased or estate are 
compensable 

o No non-pecuniary damages  

 Not Compensable: punitive / exemplary damages, future earnings, ability to earn, chance of 
future earnings. (There is no loss to the deceased’s estate…he’s dead).  

o Different provinces can have different approaches  

 
Fatal Accidents Act  

 Allows dependents/family members of a deceased to make claims on their own behalf   
o Would also allow “loss of future earning capacity” that P had  

 S. 3 – spouse, parent, adult partner, child & sibling.  

 Can only bring a claim if the deceased would have had one; again, standard defences apply  

 Both pecuniary and non-pecuniary losses are compensable  

 S 8 – allows certain dependents automatic, no need to prove actual dependency if youa re listed 
as a family member, amounts listed according to family member category  

 Loss of future financial support 
o If you’re university student – depending on parental support  

 Loss of future wealth 

 Loss of value of domestic work  
o Homemaker of a family killed – domestic work has to be replaced by purchasing services 

forms someone else  
• Pre-trial pecuniary losses (did not die promptly)  
• Non-pecuniary: Bereavement. The statute sets the amounts. Spouse = $X.  
 
 
Amount of money awarded in the case of a deceased plaintiff – usually way less than in the case of a 
surviving P, unless significant loss of future wealth or loss of future earnings capacity.  
 
 

Punitive Damages 
 Outside category of compensatory damages 
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 We don’t have to measure how much P needs, but how much e need to send a message to D 
about the unacceptable nature of the conduct – objective is to punish the DEF 

 Punitive vs. aggravated damages 
o Aggravated also not aimed at compensating P  D’s behavior was aimed at humiliating 

P  

 
 

Whiten v Pilot Insurance Company [when are punitive damages available – when behavior is 
reprehensible (marked departure)]] 

- When should punitive damages be awarded, and how much is an appropriate 

amount? 

o When the behaviour is marked departure from ordinary standards of 

decent behavior 

- Insurance company in this case was under an obligation to deal with its 

policyholders in good faith 

o Breach of good faith  reprehensible conduct  basis for claim 

o This breach of good faith was independent of the breach of contractual 

obligation 

When/How are punitive damages awarded? 

 Where DEF’s behavior has departed markedly from the ordinary decent person.  

 Objectives are: punishment, deterrence and denunciation  

 This overlaps the civil and criminal realm.  
o Means it’s OK if we over compensate the P, objective is sending message to DEF from 

POV of punishment  
o Context we’re operating in is almost criminal conduct  

 Award the lowest damages that are consistent with achieving these objectives.  
o Appeal courts can reduce if the amount is not “rational and measured”.  

 Factors taken into account:  
o Proportionality bw conduct and award  

 1. Proportionality to the DEF’s conduct/blameworthiness 
 2. Proportionality w/ degree of vulnerability of the P to the DEF’s conducts  
 3. Was proportionality to the harm that was directed specifically at the P?  
 4. Is it proportionate to the need for deterrence?  
 5. Is it still proportionate after you take into account all other penalties that 

have been or likely that ill be imposed (civil, criminal, industry fines – factored 
in, but not deducted)  

4. Is amount proportionate to the advantage that the DEF has wrongfully gained? 

 
 
 

PURE ECONOMIC LOSS 
Purely financial loss that is not connected to personal injury or property damage 
Courts reluctant due to indetemriancy concenrs, but exceptions exist:  
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(1) Negligent statements (negligent misrepresentation)  
(2) Negligent performance of services  
(3) Defective products/structure (i.e. that aren’t dangerous but just not proper and expensive to fix it)  
(4) Relational economic loss  
(5) Liability of public authorities negligence in carrying out inspection, P has to incur unexpected cost to 
rectify it  

 
 

Negligent Statements/Misrepresentation   
 
Elements Required for Negligent Misrepresentation:  (Cognos) 

1. DOC must exist. Duty is based on a special relationship  
a. Meaning that the reliance was foreseeable and reasonable in the circumstances 
b. In Hercules SCC changes this: There just need to be a duty based on the Anns’s test, 

not based on any special relationship  
2. Statement made must be untrue, inaccurate or misleading  
3. Person making statement must have been negligent  
4. Pl must have reasonably relied on the misrepresentation.   
5. Resulted in a financial loss  

a. Lawyer example: If you can prove, but for the lawyers negligence, your claim would 
have succeeded on a balance of probabilities you get 100% damages. If you cannot 
prove it would have succeeded you get 0%.  

 
Reasonable Reliance: 

1. Where the DEF had a direct/indirect financial interest in the transaction.  
2. DEF was a professional possessed of special skill or status(it can also be reasonable to rely on 

others).  
3. Was the advice provided in the course of the DEF business? The more speculative the 

information the less reasonable it is to rely on it.  
4. Information or advice was given deliberately, and not in a social occasion.  
5. Was the info/advice in response to a specific question?  

 
Can a P be contributory negligent in the negligent misrepresentation context? 

 It is possible: The extent of the Pl reliance can be unreasonable. This will go to reducing the 
damages payable to them, not to negating the prima facie duty owed by the Def.  

 

Hedley Byrne & Co Ltd v Heller [established the test for duty / considerations (special 
relationship; reliance foreseeable and reasonable)] 

- Must be something more than a mere misstatement 

- Expressly or by implication of the circumstances the speaker or writer must have 
undertaken some responsibility 

- Steps to take: 

1. Is there a duty of Care? 

- Duty based on the existence of a special relationship (reliance was foreseeable and 

reasonable) 
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- Factors that determine if reliance is foreseeable: 

o Status/skill of advisor 

o Status/skill of advisee 

o Nature of occasion 

o Nature of the advice 

o Was the advice specifically requested 

- When is reliance reasonable? 

o D has direct/indirect interest in the transaction 

o D is a professional or has special skill or knowledge 

o Advice given in course of business 

o Is it given deliberately and not on a social occasion 

2. Standard of Care:  

- Was the statement or advice inaccurate or misleading?  

- Did the defendant Act negligently in making the statement? 

3. Causation: 

- Did the plaintiff reasonably rely on the statement? 

4. Plaintiff must show an actual loss: 

o Did the reliance result in financial detriment? If not, no claim 
 

R v Cognos [negligent misrep in the employment context] 
- A duty of care must exist. Need a special relationship: Two possibilities: 

o Reasonable and foreseeable for the plaintiff to rely on the information in the 

circumstance 

o Did the defendant purport to be relied upon 

- The Hedley Byrne test for negligent misrepresentation applies to representations 

made by an employer to a prospective employee in the course of an interview. 

 

Hercules Management v Ernst & Young [jettisoned “special relationship” language, applied Anns 
test] 

- modified Anns test 
- Duty of Care: remove the term “special relationship” 

o So what gives rise to a duty of care? 

 Foreseeable and reasonable reliance on the part of the plaintiff 

o Duty is based on a relationship in which the reliance was foreseeable and 

reasonable in the circumstances 

 How to tell if the advice is reasonable or foreseeable: 

 Status/skill of the parties involved 

 Nature of occasion 

 Nature of advice 

 Was the advice specifically requested 
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 When is reliance reasonable? 

 D has direct/indirect interest in the transaction 

 D is a professional or has special skill or knowledge 

 Advice given in course of business 

 Is it given deliberately and not on a social occasion 

 Given in response to a request? 

o Second stage of the Anns test: 

 Residual policy concerns 

 This is where the analysis stops. There’s a big policy reason to 

not recognize a duty of care 

 To find one would lead to a problem of indeterminacy 

 

Negligent Performance of Services  
 In this type of situation Courts want to know if the Pl could have protected themselves against 

losses through contract (insurance)  (White v Jones) 
 If yes -> then no liability  
 
 

White v Jones [survivors of a deceased who are left out of a will by the solicitor’s negligence can 
sue] 

- If there was no duty established between the solicitor and the beneficiaries, there would be 
no way to ground a claim: estate can’t sue (it’s enriched), privity would otherwise bar 

- By accepting instructions to draw a will, a solicitor does come into a special 

relationship with those intended to benefit under it, the consequence of which is 

that the law will impose a duty to the intended beneficiary 
-  

 

Economic Loss caused by the negligent supply of products and structures 
 A building contractor, architect or engineer has a duty of care in negligence to subsequent 

purchasers who may suffer financial loss as a result of repairing a latent defect that would if 
manifest give rise to a “real and substantial danger” to the inhabitants. (Winnipeg Condominium 
v. Bird Construction (1995) SCC) 

o HOWEVER, LaForest relies on potential for “danger”. How a situation without danger 
would be decided is still uncertain.  

 
 
 
 

Winnipeg Condominium v. Bird Construction (1995) SCC [can recover for pure economic loss via 

negligent supply of product / structures if the defect posed a danger] 
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- To not allow the plaintiff recover would encourage negligent property management 

if you do an inspection and find a defect that needs to be repaired, but can’t 

recover, you might be motivated to just not do the inspections 

- You can recover for pure economic loss against a contractor when the defect 

posed a hazard 

 
 

Relational Economic Losses 

 In CNR Recovery in relational economic loss must be limited but should not be impossible. Look 
for some connection (proximity) between the Pl and Def such that it is appropriate that the Def 
compensate the Pl.  

o If we think it’s fair to allow recovery, then we might 

 Bow Valley Husky (clarified CNR) 
o Relational Economic Losses: General exclusionary rule with limited exceptions and the 

possibility of further categories being recognized. 
o Cases in which Relational Economic Loss will apply  

 (1) Pl. has a possessory or proprietary interest in the damaged thing/property.  
 (2) “General average” cases  
 (3) Situations where the Pl and property owner are in a joint venture.  

o How are new categories recognized?  
 P must successfully argue new category based on Public Policy, Unequal 

bargaining Power, Deterrence, Proximity will also look at Public Policy  
 

Design Services v R [court will not widen the situations in which they want to allow these claims] 
- Plaintiff was capable of foreseeing the risk and mitigating by K 
- Sophisticated commercial parties will be expected to act as such 

 

Psychiatric Harm 
Began with nervous shock claims 

- No recovery.  
Reasons: 

- Too many claims, too hard to test for validity, difficult assessment of damages, 
psyche is less worthy of protection than the body, FLOODGATES 

Initial limiting factors: 
- There had to be a physical injury or impact to plaintiff (possibly assault) 
- Plaintiff had reasonable fear of impact or injury 
- Plaintiff had a fear of imminent personal injury to self or one’s children…and shock 

was caused by P seeing or realizing it with their own unaided or mediated senses 
High water Mark for the claim: 

- McLoughlin v O’Brien: court decided it was reasonably foreseeable that a mother 
who attended to the aftermath of an accident involving her own children would 
suffer psychiatric injury 

o the test used was reasonable foreseeability – way too broad 
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- courts moved to limit the claim: 
 

Alcock v Chief Constable of the South Yorkshire Police (1992) ) [an attempt by the courts to limit 
the class who can bring a claim – approached from a duty analysis: class, proximity, means by 
which shock is produced] 
Facts: 

- there was a crowd crush at a stadium, killing 90 people. Some of those related to the 
deceased brought actions against the police for their admitted negligence 

No Liability 
Reasons: 

- A claim for damages can be made when the shock is the result of: 

o Shock caused by the defendant’s negligence 

o When the death or injury occurs to the plaintiff’s spouse or child or when the 

shock has come about through sight or hearing of an event or its immediate 

aftermath 

- There must be a reasonable limit to the extent of the duty owed to third parties 
- Three elements regarding proximity: 

o Class of persons whose claims should be recognized 

 The closer the tie, the stronger the claim 

 To be assessed on a case by case basis 

o The proximity of such persons to the accident – in time and space 

 The proximity to the accident has to be close in time and space 

o Means by which the shock is caused 

o Shock must come through sight or hearing of the event or its immediate 
aftermath – seeing or hearing after (such as through a delayed news 
broadcast) may suffice 

Page v Smith [primary / secondary victims – rejected by ONCA] 
- Attempted to articulate the distinction between primary and secondary victims: 

o if the individual who is making the claim for psychiatric harm was themselves 
at risk, all they need to establish was that they were at risk of physical harm 
and even if the psychiatric harm wasn’t reasonably foreseeable, they could 
still get it. Secondary victims weren’t at risk of physical harm, they have to 
show that the psychiatric harm was foreseeable 
 ONCA has since rejected this approach 

 
 
 
 
 
Mustapha v Culligan of Canada 
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- To be compensable, the psychiatric harm must be serious and prolonged and rise 

above the ordinary annoyances, anxieties and fears that people living in society 

routinely experience 

- Requirements: 

o A remoteness inquiry: 

 Is the harm too unrelated to the wrongful conduct to hold the 

defendant fairly liable? 

o Ordinary fortitude 

 The injury must be one that would occur in a person of ordinary 

fortitude 

 This is inherent in the notion of foreseeability 

o The harm must be reasonably foreseeable 

- SCC approached the duty analysis from a remoteness inquiry 
- Didn’t take up the ONCA rejection of primary/secondary victim, so we still don’t 

know if that analysis is valid 

Occupier’s Liability 
Alberta Occupier’s Liability Act 
Who is an occupier? 

 Person/organization in physical possession of premises or the one who has control of the 
premises’ condition and activities conducted on the premises.  

 There can be more than 1 occupier, depends on facts which one is responsible  
 
Visitors:  

 A person who is lawfully on the premises, or person who was originally lawfully on the premises 
but then unlawfully and who is taking reasonable steps to leave.  

 DOC:  
o Reasonable steps for visitors is reasonably safe  
o Duty applies to conduct of third parties on the premises and to conditions of the 

premises.  
 Not respeonsible for Independent contractor if reasonable steps taken in 

choosing that contractor  
o The occupier owes everyone in this category the same duty:  
o They must ensure that the premises are in reasonably safe condition.  

 This includes not only the condition of the premises but also activities and conduct of 3rd parties 
on the premises.  

 Occupier is not responsible for the activities of certain independent contractors.  

 Defences:  
o S. 15: Contributory negligence act applies if Pl suffers damage and is partly at fault.  
o S. 7: Risks that are willingly accepted by the visitor – Volenti.  

  
Trespassers: 

 s. 12 – occupier does not owe a duty to trespassers, but by s. 12(2) they are liable if they injure 
or kill them by willful or reckless conduct.  

o No obligation to take reasonable steps just  
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Children:  

 s. 13 – When occupier knows or has reason to know that children trespass, or that there is a 
condition/activity that poses a threat of death or serious bodily harm to children then the 
occupier has to take reasonable steps to ensure that the premises are safe.  

 “Child” is not defined in the act. Cullen v. Rice – a 16 year old is not a child for trespasser 
purposes.  

 More stringent DOC to child trespassers than adult trespassers  
 
DEFENSES  

 s. 15 OLA – Defense of Contributory Negligence applies  

 s. 7 Voluntary Assumption of Risk (Volenti)  
any negligence that happens on someone’s property – starting point will be 
 
 

VICARIOUS LAIBILITY  
 Vicarious Liability is a form of Strict Liability: Liability that exists because you did something, not 

because you fell below SOC  

 Vicarious: D liable for someone else’s actions 
o Based on the relationship bw parties  
o Employer – employees  

 Employee has done something wrong, employer is responsible because of the 
relationship  

 If employer has done something wrong, employer can also be liable in 
negligence but that’d be separate from vicarious liability  

 

 Need to determine: if there’s an employee relationship and if the action happened during 
employment.  

Is there an Employee – Employer Relationship?  
 If the relationship b/w employer and employee is NOT present, there is NO Vicarious Liability.  

 Issue is whether someone is an employee OR and independent contractor?  
 
 
The Control Test  

 Does the “employer” tell the employee what to do and how to do it? If YES -> more likely there’s 
an employer-employee relationship  

 Control test is just one way of assessing if someone is an employee, other factors that are taken 
into account:  

o Who owns tools and equipment used for the action in question  
o Who does profit or risk of loss stand with? 

 w/ the individual -> points more to contractor relationship  
 w/ the “employer” -> points more to employer-employee relationship  

o Who is the owner of the business?  
o Does worker hire his own helpers? 
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Medical Care  

 Nurses and allied professionals -> employees of the institution they work for  

 Physicians -> independent contractors 

Was the act conducted “in the course of employment”? 
 Is the ACT authorized by the employer? 

o In other words, was this an “unauthorized mode” of carrying out an “authorized act”?  
o If the act is authorized by the employer (even though the mode of conducting the act 

is not authorized) -> still within the scope of employment  
 If you’re authorized to drive and you drive negligently (even though you’re not 

authorized to drive negligently) you are still inside the scope of the 
employment.  

 OR is the act outside the scope of the employment?  
o If someone is told explicitly not to conduct a certain activity and the worker still does 

that -> that can be a factor in determining if the action was conducted within course of 
employment  

 

Vicarious Liability for intentional wrongdoing  
 
Bazley v Curry [sufficiently connected test] 

- Pedophile hired by a non-profit organization to act as a volunteer parent 

- He seduced the boy he was assigned to 

- Was the agency who hired him vicariously liable? 

- Ratio: The test for vicarious liability for an employee’s sexual abuse of a client 

should focus on whether the employer’s enterprise and empowerment of the 

employee materially increased the risk of the sexual assault and hence the harm. 

- There are policy considerations here: 

o Imposing vicarious liability on non-profits would act as deterrence, but could 

force a number of them to fail due to the cost of insuring 

o Non-profit organizations work with vulnerable populations, so they need to 

be careful 

- McLachlin: 

o Vicarious liability is generally appropriate where there is significant 

connection between the creation of the risk and the wrong. 

→ Consideration of subsidiary factors to gauge the sufficiency of the 

connection between employer’s creation of risk and the wrong. 

→ Factors may include: 

⇒ a. Opportunity afforded by the enterprise to the employee to abuse power 

⇒ b. Extent to which wrongful act furthered employer’s aim 

⇒ c. Extent to which wrongful act was related to an employer friction 

⇒ d. Power relationship between employee and victim 

⇒ e. Vulnerability of potential victims to wrongful exercise of power 
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- Applying the principles found in the case law, the court found that the intimate 

private control, parental relationship, and power required by the terms of 

employment created an environment that brought about the abuse. 

- THE COURT WAS MAKING POLICY CONSIDERATIONS 

o Would it serve the policy considerations of vicarious liability to find liability in 

these situations? 

- Was the act/conduct sufficiently connected to the authorized acts? 

- Factors to consider: 

o Opportunity the enterprise afforded the employee to abuse his or her power 

o Extent to which wrongful act may have furthered the employer’s aims 

(therefore more likely to have been committed by the employee) 

o Extent to which the act was related to friction, confrontation, intimacy 

inherent in the employer’s enterprise 

o Extent of power conferred on the employee in relation to the victim 

Vulnerability of potential victims to wrongful exercise of the employee’s power 
 
TEST (John Doe v Bennett) [endorsed the test from Bazley] 
1. Was the act authorized by employer? -> NO (usually it’s not in case for intentional torts)  
2. If NOT, was the conduct sufficiently connected to the authorized acts?  

 1. Are there precedents that clearly determine whether the case should impose vicarious 
liability? 

o  If YES then vicarious liability can be imposed, if NOT move to next step 

 2. If no precedent, should vicarious liability be imposed based on the broader policy rationales 
behind strict liability? 

o Strong Connection Test  
 A) Is the relationship b/w the tortfeasor and the person against whom liability is 

sought sufficiently close? If YES, then we ask:  
 B) Is the wrongful act “sufficiently connected to the conduct authorized by the 

employer? 

 Factors to consider  
o The opportunity that the enterprise afforded the employee to 

abuse his/her power; 
o The extent to which the wrongful act may have furthered the 

employer’s aims (and hence be more likely to have been 
committed by the employee) 

o The extent to which the wrongful act was related to friction, 
confrontation or intimacy inherent in the employer’s enterprise; 

o The extent of power conferred on the employee in relation to 
the victim; 

o The vulnerability of potential victims to wrongful exercise of the 
employee’s power. 

 
In John Doe v Benet -> people that cared for kids were in charge of all activities that 
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SCC: not exempt simply because they make no profits, concern about compensation and deterrence 
outweigh concerns about non-profit organization 

 

Statutory Vicarious Liability  

Traffic Safety Act Section 187 
o Someone operating on a road a vehicle that belongs to someone that the driver lives 

with -> they’re the agent of the owner of the motor vehicle and the owner is vicariously 
liable. The driver is deemed to be the agent of the owner, which makes the owner 
vicariously liable so that the injured person’s claim can be satisfied by the owner’s 
insurance policy.  

 Reason: so that owner’s car insurance covers it  
o If you give consent (express or implied) to someone to use your vehicle, the individual 

driving with your consent is covered by your insurance policy  
 Legislature makes sure an injured P would have possibility to recover 
 If more than 1 owner (someone leasing a vehicle) -> leasing company also an 

owner that is possible to be vicariously liable  
o Unlikely that illegality would preclude a claim. The policy rationale would hold. 
o The lessor or rentor of a vehicle has to insure the vehicle and has to ensure the driver 

has some sort of insurance. 
 Liability capped at 1 million 

School Act – w. 16 
o Student that destroys negligently/intentionally school board property -> parents 

vicariously liable along with the children  
This does not apply if the student is independent (+18 yrs old or 16 and living independently). 
 
 
 
 
Example question: 
 
Lucy: Lucy has a claim against Dr Jackson 
 
Jennie: Does Jennie have a claim against Lucy? See above for the duty and standard of care 
analysis owed by Lucy. On that analysis Lucy does have a claim for negligence against Lucy. We 
must ask if Jennie’s actions contributed to the extent of the injury. On the facts, it was indicated 
that Jennie did have the time to apply the handbrake and stop the car before it entered the 
intersection. Everyone has a duty of care to look out for their own safety, so there is a duty 
here. Re the standard of care, the standard is that of the modified reasonable person 
accounting for the actor’s age, intelligence, and experience. How would that person have 
acted? Jennie is fourteen and doesn’t have her driver’s license and, so it is likely that her 
experience as a driver is effectively nil. We don’t know enough about her intelligence level, but 
given her young age and lack of driving experience, I would contend that the modified standard 
applied to Jennie precludes a finding that her conduct fell below the modified standard. As well, 
the accident likely happened too fast for her to process her options Lucy may raise a voluntary 
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assumption of the risk defence, but it is not indicated on the facts that Jennie voluntarily 
waived her right to claim damages. 
 
Harry: can make a negligence claim against Lucy for her negligent driving. There is a duty of care 
here that finds its root in Donoghue v Stevenson where it was expressed that care must be 
taken to avoid causing foreseeable harm to your neighbor. Did she fall below the standard of 
care she needed to maintain. The standard is that of the reasonable driver and whether or not 
she did what the reasonable driver would have done. Lucy had been experiencing fainting spells 
on a regular basis. It is likely unreasonable to be driving with the knowledge that a fainting spell 
may occur while driving. Had she never fainted before and there was little to no likelihood / 
foreseeability of this occurring, she may not be held liable. The reasonable driver would not 
attempt to drive given the fainting spells. On a Learned Hand analysis, the probability of the 
harm occurring, based on the facts, is high, the burden of mitigating the risk is low – she could 
take a taxi, and the cost is also relatively low when compared to the degree and probability of 
harm. In terms of causation, we use the “but for” test: but for Lucy’s negligence, would the 
harm have occurred? Yes, based on the facts. In terms of remoteness, there is none here. The 
harm sustained by Harry as a result of her negligence was reasonably foreseeable. Were there 
damages to claim? Yes. Though depending on the type of injury sustained, the damages 
awarded could be capped (soft tissue injury). Are there any defences? Mental disorder re the 
Standard of Care, but this was foreseeable, so she is precluded from using it. She was expected 
to minimize the effect of the disability on other people. She knew she had the medical problem 
and took no steps to prevent the harm. Can harry make a claim against the doctor for his 
damages? He can if the doctor’s performance amounted to negligence. If the treatment was 
merely a mistake that doesn’t amount to negligence, the DEF is liable for all damage to Harry if it is 
reasonably foreseeable and it would be up to the DEF to try and recover from the Dr. by bringing him 
into the action as a 3rd party and trying to prove his negligence.  
 
Lucy’s Husband: Lucy is the owner of the vehicle and, per s 187 of the traffic safety act, Lucy is deemed 
to be Harry’s agent and he is thus vicariously liable for all injuries related to the accident. For this 
reason, he is liable to Harry, Dave, and Jennie. 
 
Dave: Does Dave have a claim against Lucy for his injuries? Was there a duty owed by Lucy to 
Dave? It is well known that if a situation requiring rescue is created and someone is harmed 
while performing that rescue, the person who created the risk is liable. Standard? She fell 
below it by creating the risk. Foreseeable? Was it foreseeable that he would come rescue. 
Possibly not, he was on a fourth floor, though it was foreseeable that someone may try to help. 
However, he never really engaged in the rescue, so his claim might not be sustained. But courts 
do take generous views on this. 
 
Jackson: may be liable to Harry if his actions amounted to negligence. If not, could be liable to 
Lucy for the further damage caused by his mistakes. 
 


