
CBA LAW SERIES

CBA TRANSGENDER FEDERAL PRISONERS: 
CANADA’S LEGAL FRAMEWORK

JUNE 21, 2018



PRESENTERS

2

Jennifer Metcalfe
Executive Director
Burnaby, BC
jmetcalfe@pls-bc.ca
https://prisonjustice.org

Nicole Nussbaum
Lawyer
London, ON
nicole@nicolenussbaumlaw.com

mailto:jmetcalfe@pls-bc.ca
https://prisonjustice.org/
mailto:nicole@nicolenussbaumlaw.com


CBA Transgender Federal Prisoners: 
Canada’s Legal Framework

N. Nicole Nussbaum, LLB



Definitions/Terminology

Overview: http://www.nature.com/news/sex-redefined-1.16943

Sex  &  Gender: These  two  words  are  commonly  used  interchangeably  to  categorize  people as  male  
or  female,  men  or  women,  however; 

Sex refers  to    anatomical,  genetic,  hormonal,  and  other  characteristics    that  play  a  role  in  
reproductive  or developmental  processes,  and  used  roughly  as  a  classification  system  to  identify  
people  as  male  or  female  (or sometimes  undetermined  or  intersex),  usually  assigned  at  birth. 

Gender refers  to  the  social  classification  of  people  as  masculine  and/or  feminine  also  usually  
assigned  at  birth  but also  includes  sex/gender  attributions  towards  ways  of  behaving,  dressing,  etc. 

Gender  identity: The  inherent  sense  all  people  possess  of  being  a  woman,  a  man,  something 
distinct  from  woman  or  man,  or  something  in  between. 

Gender  Expression: The  expression  of  external  characteristics  and  behaviors  that  are socially  
defined  as  either  masculine  or  feminine,  such  as  dress,  grooming,  mannerisms,  speech patterns  
and  social  interactions.

Gender role: Societally prescribed (whether explicit or implicit) social roles and expectations that may 
differ based on an individual's sex/gender identity or assignment.

Sexual  orientation: Multiple  dimensions - romantic/sexual/identity/behaviour

http://www.nature.com/news/sex-redefined-1.16943


Cissexual/ Cisgender ("Cis"): A term to describe people  who  identify  and  
experience  their  sex/gender  (identity/expression)  as  congruent  with the  
sex/gender  assigned  to  them  at  birth. 
Trans: An  umbrella  term  used  to  describe  people  who  identify  and  experience  
their  sex/gender, including gender identity and gender expression, as  incongruent  
with  the  sex/gender  assigned  to  them  at  birth. 
Intersex: Sex,  like  gender,  exists  on  a  continuum.  “Intersex" is  a  general  term  
used  for  a  variety  of  conditions where a person's reproductive  or  sexual  anatomy 
does not develop as typically male or female. Some people with these conditions may 
also identify their sex/gender as intersex.
Non-Binary: People  who  do  not  identify  within  the  gender  binary  of  male/man  
or  female/woman  and  often  prefer gender  neutral  pronouns  such  as  they/their  
or  titles  such  as  Mx.   
Two-Spirit: A term  used  to  reflect  and  recapture  the  names  used  within  some  
First Nations/Indigenous  traditions  in North  America,  to  refer  to  individuals  gifted  
with  both  male  and  female  spirits.  The  concept encompasses aspects of sexual 
orientation, gender identity, and cultural role, and may  be  used  by indigenous 
people  who also  identify  as  gay,  lesbian,  bisexual,  transgender  and/or  intersex  
people. 
Social  Transition/Authenticity  in  Gender  Expression: Expressing  one’s  self  in  a  
way  that  is authentic, comfortable, and congruent  with  one’s gender  identity. 
Medical  Transition: The  process  of  altering primary or secondary sex  
characteristics,  through  hormone  therapy  and/or  a variety of individualized 
surgical procedures,  to better align with an individual's gender identity, address 
distress,  and improve social/sexual functionality.

*Intersex Society of North America (www.isna.org/faq/what_is_intersex)



Kavanagh v. Canada (Attorney General),
2001 CanLII 8496 (CHRT)

• Complainant, Synthia Kavanagh was convicted of second degree 
murder in 1989 – Life sentence with minimum 10 years before parole

• Ms. Kavanagh had been living in her felt gender since the age of 13 and 
had been conditionally approved for transition related surgery prior to 
conviction

• Trial judge recommended that she serve her sentence in a women’s 
prison

• CSC placed Ms. Kavanagh at Millhaven Penetentiary



Kavanagh v. Canada (Attorney General),
2001 CanLII 8496 (CHRT)

• For 11 years, Ms. Kavanagh had requested a transfer to a women’s 
facility

• She was initially denied access to continued hormone therapy and 
was in distress due to reversal of hormonal effects

• Ms. Kavanagh was denied access to transition related surgery 
despite requests

• As a result, she made a complaint to the Canadian Human Rights 
Commission alleging discrimination based on prohibited grounds 
of sex and disability to address the withholding of hormones & 
surgery, and placement in a men’s facility 



Kavanagh v. Canada (Attorney General),
2001 CanLII 8496 (CHRT)
• The complaints regarding hormonal access were settled. Ms. Kavanagh 

received access to hormone therapy and surgery (at her own cost) and she 
was subsequently placed in a women’s institution.

• Hormones were “now provided to transsexual inmates under CSC's Health 
Services policy, on the recommendation of a recognized Gender Identity 
Disorder Clinic. “ so the only issue for determination was placement of “pre-
operative transsexual inmates” and access to sex reassignment surgery.

• Experts for the CSC: Forensic psychiatrists Dr. Robert Dickey and Dr. Stephen 
Hucker, and Maxine Petersen who worked at the Clarke Insitutute Gender 
Identity Clinic. 

• Expert for CHRC: Dr. Diane Watson, Ms. Kavanagh’s Psychologist, Member of 
the Harry Benjamin International Gender Dysphoria Association (HBIGDA, 
now World Professional Association for Transgender Health (WPATH)



Kavanagh v. Canada (Attorney General),
2001 CanLII 8496 (CHRT)

Some underlying findings expressed by Tribunal:

[16] The weight of professional opinion favours a biological cause for Transsexualism.
Recent studies suggest that one of 11,900 males and one in 30,400 females are
transsexuals, although there may be a somewhat higher prevalence of Transsexualism in
the inmate population.

[18] Male heterosexual transsexuals tend to be masculine in appearance, and do not
ordinarily have a history of early feminisation. (2) These individuals develop an attraction
to female anatomy, specifically female anatomy on themselves. Heterosexual transsexuals
or 'autogynephiles' are attracted to women, and become lesbians after sex reassignment
surgery. In contrast, homosexual male transsexuals tend to be more highly feminized than
heterosexual transsexuals, and manifest feminine characteristics and symptoms of Gender
Identity Disorder earlier in life. Male homosexual transsexuals remain 'androphilic', or
attracted to men, after sex reassignment surgery.



Kavanagh v. Canada (Attorney General),
2001 CanLII 8496 (CHRT)

• For “properly screened candidates”, surgical sex reassignment 
after 12 month Real Life Test in accordance with the HBIGDA 
Standards of Care is the “recognized and appropriate treatment”. 

• Initial CSC policy in 1982 did not allow initiation of hormones in 
prison, allowed continuation of hormone therapy on a case by 
case basis, and no SRS while incarcerated.

• 1987 policy allowed for initiation of hormones 9 months prior to 
release. 1993 policy allowed for hormones throughout 
incarceration. 1995 policy allowed for surgical access but only with 
the Regional Deputy Commissioner and CSC Commissioner’s 
permission.



Kavanagh v. Canada (Attorney General),
2001 CanLII 8496 (CHRT) @ pg 9-10

1997 CSC Policy 

“Gender Dysphoria

29. If an inmate has been on hormones prescribed through a recognized gender program clinic 
prior to incarceration, they may be continued under the following conditions:

a) that the inmate be referred to and reassessed by a recognized gender assessment clinic; 

and

b) that continuation of hormone therapy is recommended by the gender assessment clinic.

30. Unless sex reassignment surgery has been completed, male inmates shall be held in male 
institutions.

31. Sex reassignment surgery will not be considered during the inmate's incarceration.”



Kavanagh v. Canada (Attorney General),
2001 CanLII 8496 (CHRT) @ pg 9-10

CSC considered hormones an elective therapy but paid for it.

All the experts, except for one considered SRS an elective service.

The Tribunal then quotes the HBIGDA (Now WPATH) SOC which 
stated:

"Sex reassignment is not 'experimental', 'investigational', 
'elective', 'cosmetic', or optional in any meaningful sense. It 
constitutes very effective and appropriate treatment for 
Transsexualism or profound GID." (Emphasis added)

CSC argued that SRS is impractical because it is only provided in 
one clinic in Canada, and that if CSC paid for SRS while it was not 
publicly funded outside of the carceral setting, it would create an 
incentive for trans people to commit crimes. 



Kavanagh v. Canada (Attorney General),
2001 CanLII 8496 (CHRT) @ pg 9-10

Dr. Watson’s testimony makes it clear that male transsexual inmates (i.e. trans 
women) have sexual relationships with male inmates and they have a “captive 
audience”

• Dr. Watson’s opinion was that trans women who had been on hormones 
should be placed in a women’s facility to complete RLT.

“Dr. Dickey testified that the incidence of facultative homosexuality in the carceral
setting provides pre-operative transsexual inmates with a level of acceptance that 
they would not experience in the community at large. In other words, a pre-
operative male to female transsexual living as a woman in a male prison may 
achieve a degree of status or acceptance that would not be achieved, were the 
individual living in the community.” This included sexual desirability that may not 
be experienced on the “outside” and cited a couple of cases of inmates who went 
back to male identities shortly after release.



Kavanagh v. Canada (Attorney General), 
2001 CanLII 8496 (CHRT)

The CHRT found that:

• Placing “pre-operative transsexual inmates” in a facility with other 
inmates sharing their anatomical structure, “CSC's policy failed to 
recognize the particular vulnerability of this group of inmates, and their 
need for accommodation within the prison setting. Nevertheless, CSC 
was justified in not placing pre-operative transsexuals in target gender 
facilities. The Tribunal order CSC to consult with the CHRC to identify the 
needs of trans prisoners and develop a policy to accommodate their 
needs.

• The Tribunal also found that while the one-year “real life test” could not 
be completed in prison, the total prohibition on access to sex 
reassignment surgery was discriminatory on the basis of both sex and 
disability was unjustified, and ordered CSC to develop a policy regarding 
surgical access in consultation with the CHRC. 



Canada (Attorney General) v. Canada (H.R.C.), 
2003 FCT 89
Each party sought Judicial Review of CHRT decision

• CHRC’s JR application sought to characterize decision re: placement of 
“female pre-operative transsexual inmates cannot be placed in female 
institutions” as based on impressionistic evidence.

[26] …Regarding the finding of vulnerability, it relied on the evidence of the lay witnesses 
Ms. Laishes, Ms. Lamm, and Ms. Dowson and largely on the evidence of Ms. Nancy 
Wrenshall, an expert on the prison system and specifically issues involving female inmates. 
Ms. Wrenshall's opinion was that the placement of pre-operative male to female 
transsexuals in female prisons would present a great risk of harm due to the vulnerability 
of the female inmate population with respect to males. Her opinion was based on her 
knowledge of the research regarding this issue, on some of the recommendations arising 
from the Arbour Commission and on her personal observations and experiences in dealing 
with the female inmate population. While that evidence does not constitute scientific data, 
neither can it be said to be founded on unsupportable impressions. In my view, the 
evidence was not "impressionistic" evidence. 



Canada (Attorney General) v. Canada (H.R.C.), 
2003 FCT 89

[27] The tribunal noted that more information in this regard would have 
been helpful. Nonetheless, it was satisfied, on the evidence that it had before it, 
that placement of pre-operative transsexual male inmates in a female facility was 
not a viable accommodation alternative. It appears, when reference is had to the 
comments of the tribunal set out below, that counsel for the commission was of 
the same view.

Both the Commission and Ms. Kavanagh acknowledge the concerns that arise with 
respect to the reception that a pre-operative transsexual would receive in a target 
gender institution. Both suggest that a compromise, such as a transitional facility, 
or accommodation at Regional Health Centres, is perhaps required. The 'bottom 
line', the Commission says, is that CSC's current standard does not pass muster, and 
something different must be done.

• The Federal Court found on the questions of law, that the Tribunal had applied 
the correct test regarding accommodations and on the questions of mixed fact 
and law, that the Tribunal’s decision was reasonable.



Canada (Attorney General) v. Canada (H.R.C.), 
2003 FCT 89
CSC’s JR application challenged the finding that sex-reassignment surgery could fall 
within the definition of “essential services” that it was required to provide.

[38] First, (the CHRT) determined that there existed a prima facie case of discrimination 
with respect to the CSC sex reassignment surgery policy and it further found that CSC had not 
justified a blanket prohibition policy. CSC does not take issue with that finding. The tribunal also 
found that sex reassignment surgery constitutes a legitimate, medically recognized treatment 
for transsexualism in properly selected individuals. CSC does not take issue with that finding.

[40] CSC does take issue with the tribunal's determination that sex reassignment surgery 
in some cases could be essential and in others elective. In this respect, CSC submits that the 
tribunal erred. The CSC expert witnesses asserted that sex reassignment surgery could never be 
essential. The applicant accepts that the tribunal had what the applicant describes as a 
"credibility problem" with one of those witnesses, but submits that the evidence of the two 
remaining witnesses stands uncontradicted.

The Federal Court found the CHRT’s decision finding that surgical access could be an 
essential service to be reasonable, and that requiring CSC to pay for surgical procedures, 
when an essential service to be within the Tribunal’s jurisdiction. 



Trans Population in Ontario: Myths and Facts
There are very few trans people: Current estimates of trans population are approximately 1 in 
200 for adults, and 1 in 150 for youth An estimated 0.7% of adults ages 18 to 24, 0.6% of 
adults ages 25 to 64, and 0.5% of adults ages 65 and older identify as transgender.

Trans people’s gender identity is a phase: 59% of trans Ontarians knew before they are 10 
years old, 80% before 14, and 93% before 19

Trans people are an urban phenomenon: 68% of trans Ontarians live outside Metropolitan 
Toronto

Trans people are white: Trans Ontarians come from all ethno-racial backgrounds in proportion 
to the population 

Trans people are mostly trans women: Roughly 40% of Trans Ontarians are trans women, 40% 
trans men, and 20% non-binary

Trans people don’t have kids: Roughly a quarter of trans Ontarians 16 and older are parents 



Experiences of Racism

Longman Marcellin R, Scheim A, Bauer G, Redman N. Experiences of Racism among Trans People in 
Ontario. Trans PULSE e-Bulletin, 7 March, 2013. 3(1).



LGBTQ Youth Homelessness

LGBTQ youth are overrepresented in the homeless youth population. 

It has been estimated that approximately 25-40% of homeless youth 
identify as LGBTQ, though only 5-10% of the general population 
identifies as LGBTQ* 

* No Safe Place to Go, LGBTQ Youth Homelessness in Canada: 
Reviewing the Literature, Ilona Alex Abramovich Canadian Journal of 
Family and Youth, 4(1), 2012, pp 29-51 ISSN 1718-9748 © University 
of Alberta http://ejournals.library.ualberta.ca/index/php/cjfy 



Criminal Law, policing, and Corrections

• Approximately one-quarter of all trans people report being 
subjected to harassment by police

• Roughly 6% have spent time in prison while presenting in their felt 
gender.

• Trans people who are Aboriginal or persons of colour report more 
frequent and negative experiences with law enforcement. 

• According to a 2009 study of California prisons, trans women 
housed in men’s prison facilities were 13 times more likely to be 
victims of sexual abuse than male prisoners.



Provincial Corrections:

• Series of human rights complaints based on treatment in provincial 
correctional facilities

• Human Rights case of Avery Edison v. Ontario perhaps best known

On January 26, 2015, the Ontario Ministry of Community Safety and Correctional Services 
released its Policy on admission, classification and placement of trans inmates – placement in 
accordance with lived gender identity, access to transition related medical care, integration 
into general population and not segregation, subject to bona fide requirements (including 
duty to accommodate) to ensure safety of the prisoner or others

November 2015 - Similar policy adopted by BC Corrections

February 2016 - CBA Resolution - Protecting Gender Identity and Expression Rights in Prison 
and Detention

Criminal Law, policing, and Corrections



Overarching Framework in Caselaw
X.Y. v. Ontario

‐ Human rights challenge to provincial requirement for “Transsexual Surgery” prior to change of 
sex designation on birth certificate. Surgical barriers to accessing birth registration in accordance 
with lived gender identity found to be discriminatory. 

“…giving transgendered persons an official government document with a sex designation which is 
dissonant with their gender identity conveys the message that their gender identity in and of 
itself is not valid. This message, in turn, is the very same message that lies at the root of the 
stigma and prejudice against transgendered persons. As the applicant stated during her 
testimony, this official government document tells the transgendered person, “You are not who 
you say you are.” At para 171

C.F. v. Alberta

‐ Judicial review of Alberta Vital Statistics’ denial of an application for a corrected birth 
certificate to reflect the Applicant’s self-identified gender which differed from the sex 
assigned to them at birth. Held:  Provisions of the Alberta Vital Statistics Act requiring a 
person’s “anatomical sex structure to be surgically changed to the opposite sex” as a 
condition precedent to the issuance of a birth certificate reflecting the Applicant’s self-
identified gender violated Provincial Human Rights and Constitutional right to equality 

guaranteed under s.15 of the Canadian Charter of Rights and Freedoms. 



Statutory Legal/Human Rights Framework for 
GI & GE

Provincial

• As of 2017, all Provincial and Territorial human rights 
acts/codes have explicit protections for Gender Identity 
and/or Expression 

Federal

• C-16  add Gender Identity or Gender Expression to the 
CHRA and hate crimes provisions of the Criminal Code



Caselaw re: policing and prisons
• Forrester v. Peel (Regional Municipality) Police Services Board et al, 2006 HRTO 13: Challenge 

to Peel police strip-search policy. Result: Policy developed to facilitate choice of 2 male officers, 

2 female officers, or a split search.

• R. v. MacDonald, 2013 NSSC 255: Criminal sentencing for overseeing marijuana grow-op. Held: 

A fine and period of probation was appropriate, as opposed to the period of incarceration 

sought by the crown, considering that the offender’s motive for committing the offence directly 

related to paying for transition related procedures which were subsequently funded by the 

province and the possibility that the offender’s transgender identity could result in personal 

difficulties if placed in a correctional facility. 

• Dawson v. Vancouver Police Board (No. 2) 2015 BCHRT 54: Trans woman of colour in Vancouver 

was arrested, denied access to medically necessary maintenance care for surgical procedure. 

Additionally, police were inconsistent in their use of claimant’s preferred name and pronoun, 

despite a history of tickets in her preferred name. Held: Denial of medical care was 

discriminatory and Vancouver Police Board required to ensure respect for preferred name and 

pronouns and to develop policy to identify when use of detainee’s registered name would be 

subject to bona fide justification.



• Lovado v. BC (Ministry of Public Safety & Solicitor General), 2017 BCHRT 115: BC’s preliminary 

application to dismiss a trans prisoner’s human rights complaint related to initial denial and 

delay in transferring her to a women’s institution as well as harassment she was subjected to. 

In denying the Respondents’ application to dismiss, tribunal found: 

[58] Indeed, even if there were sufficient evidence to support the purported safety risks posed by 
Ms. Lovado, there are questions around why they – again borrowing the language of the ACP – could not be 
resolved in any way other than continuing to incarcerate her, in segregation, in a male prison. 

[59] This leads to a second problem with Corrections’ Branch argument, which is that there is no 
evidence that they explored anything other than continuing to keep Ms. Lovado at the male Pretrial Centre. 
Corrections Branch argues that in a correctional centre, the safety and security of inmates and corrections 
staff are the most important factors to be considered in determining what amounts to undue hardship. It 
argues that staff at correctional facilities are obliged to take reasonable care for the safety of all inmates in 
their custody; that the standard of care is not perfection and prisons are by nature dangerous places where 
the behavior of inmates can be unpredictable; and that corrections staff must exercise reasonable care to 
protect inmates in their custody from foreseeable risks. None of these propositions appear to be at issue, 
but their application to this case is. It is unclear to me why, for example, Ms. Lovado could not be placed at 
Alouette Centre and held in the same segregated way as she was at the Pretrial Centre pending 
consideration of the same various factors Corrections Branch says were taken into account to ultimately 
facilitate her transfer.

[60] While Corrections Branch asserts that it undertook an extensive process to determine whether 
the transfer to Alouette Center could take place, it does not detail what that process entailed nor why it 
took around five months to complete. There is no evidence to show why Ms. Lovado could not have been 
incarcerated at Alouette Centre with the concerns addressed through alternative means within the 
infrastructure existing there, or why the only way to address the concerns articulated were through housing 
her in a male prison.

Caselaw re: policing and prisons



Criminal Law, policing, and Corrections

• Approximately one-quarter of trans people in Ontario have been 
subjected to harassment by police

• Roughly 6% have spent time in prison while presenting in their felt 
gender.

• Trans people who are Aboriginal or persons of colour report 
significantly more frequent and negative experiences with law 
enforcement. 



Transforming Justice

• Province-wide study of legal need and access to justice 
barriers/facilitators of trans people in Ontario

• Online Trans Survey (n=232) (n=182), Trans Focus Groups - 13 (n= 117) 

• Legal Service Provider Focus Groups - 9 (n= 72)

• Individual Interviews for HIV-impacted Trans individuals – 19 (n=19)

• 440 total participants

• Data collection May 2016 to February 2017



Transforming Justice: Findings Legal Problems 



Transforming Justice: Findings

Within a three-year timeframe 
(2013-2016):

71% of trans survey respondents
reported at least one justiciable 

legal problem within a three-year 
timeframe (2013-2016), with 18% 
having five or more different legal 

problems.  



Within a three-year timeframe 
(2013-2016):

6% reported a justiciable legal 
problem related to criminal charges 

vs. 0.4% of the Canadian 
population.

16% reported a justiciable legal 
problem related to police action vs. 

2% of the Canadian population.

Transforming Justice: Findings



Questions?



Cases
Dawson v. Vancouver Police Board (No. 2), 2015 BCHRT 54

Lovado v. BC (Ministry of Public Safety & Solicitor General), 2017 
BCHRT 115

C.F. v. Alberta (Vital Statistics), 2014 ABQB 237

R. v. MacDonald, 2013 NSSC 255

Forrester v. Peel (Regional Municipality) Police Services Board et al, 
2006 HRTO 13

XY v. Ontario (Government and Consumer Services), 2012 HRTO 726



Resources
Sex redefined, Nature 518, 288–291, (19 February 2015), 
http://www.nature.com/news/sex-redefined-1.16943

Ontario Ministry of Community Safety and Correctional Services - Policy on admission, 
classification and placement of trans inmates, 
www.mcscs.jus.gov.on.ca/english/corr_serv/PoliciesandGuidelines/CS_trans.html

Ontario Human Rights Commission - Policy on Preventing discrimination and harassment 
because of gender identity and gender expression, www.ohrc.on.ca/en/policy-preventing-
discrimination-because-gender-identity-and-gender-expression

2 Spirited People of The 1st Nations, www.2spirits.com

Trans PULSE Project, www.transpulseproject.ca

National Transgender Discrimination Survey (U.S.), www.transequality.org

Canadian Professional Association for Transgender Health, www.cpath.ca

Trans* Legal Needs Assessment Ontario, http://www.halco.org/our-services/trans-legal-
needs-assessment-ontario

http://www.nature.com/news/sex-redefined-1.16943
http://www.mcscs.jus.gov.on.ca/english/corr_serv/PoliciesandGuidelines/CS_trans.html
http://www.ohrc.on.ca/en/policy-preventing-discrimination-because-gender-identity-and-gender-expression
http://www.2spirits.com/
http://www.transpulseproject.ca/
http://www.transequality.org/
http://www.cpath.ca/
http://www.halco.org/our-services/trans-legal-needs-assessment-ontario


Resources
Screaming Queens: The Riot at Compton's Cafeteria (2005 - Film), 
http://www.imdb.com/title/tt0464189/

Cruel and Unusual (Trans women and US prisons - 2006 - Film), 
http://www.imdb.com/title/tt0861699/

Trans Murder Monitoring Project, TGEU, http://tgeu.org/tmm/

http://www.imdb.com/title/tt0464189/
http://www.imdb.com/title/tt0861699/
http://tgeu.org/tmm/


American Medical Association:

AMA Urges Appropriate Placement of Transgender Prisoners (June 11, 2018): https://www.ama-assn.org/ama-urges-
appropriate-placement-transgender-prisoners

Physicians voted to adopt policy directing the AMA to: Support the ability of transgender prisoners to be placed in facilities, if 
they so choose, that are reflective of their affirmed gender status, regardless of the prisoner’s genitalia, chromosomal make-
up, hormonal treatment, or non-, pre-, or post-operative status and Support that the facilities housing transgender prisoners 
shall not be a form of administrative segregation or solitary confinement.

Birth sex-based housing policy in correctional institutions is taken for granted. This status quo is founded on the “gender 
binary,” a social construct where only two genders are recognized: male or female.

One study showed that birth sex-based housing policy has allowed transgender prisoners to suffer from rape, harassment, 
and physical violence at a rate of 34 percent compared to 10 percent for the overall population. Another study of California 
prisons has shown that 59 percent of transgender prisoners experience sexual assault, versus only 4.4 percent of the overall 
prison population, with another study showing that the proportion of transgender prisoners in California experiencing sexual 
assault to be as high as 75 percent.

Reference Materials: Professional Association 
Statements

https://www.ama-assn.org/ama-urges-appropriate-placement-transgender-prisoners


World Professional Association for Transgender Health (WPATH)

Standards of Care V.7 (2011) s. XIV - Applicability of the Standards of Care to People Living in Institutional Environments 
https://www.wpath.org/publications/soc

The SOC in their entirety apply to all transsexual, transgender, and gender nonconforming people, irrespective of their 
housing situation. People should not be discriminated against in their access to appropriate health care based on where they 
live, including institutional environments such as prisons or long-/intermediate-term health care facilities (Brown, 2009).

Health care for transsexual, transgender, and gender nonconforming people living in an institutional environment should 
mirror that which would be available to them if they were living in a non-institutional setting within

the same community. All elements of assessment and treatment as described in the SOC can be provided to people living in 
institutions (Brown, 2009). Access to these medically necessary treatments should not be denied on the basis of 
institutionalization or housing arrangements.

Reference Materials: Professional Association 
Statements

https://www.wpath.org/publications/soc


Endocrine Society

Transgender Health, An Endocrine Society Position Statement (Sept 2017) https://www.endocrine.org/advocacy/priorities-and-
positions/ransgender-health

Considerable scientific evidence has emerged demonstrating a durable biological element underlying gender identity. Individuals may 
make choices due to other factors in their lives, but there do not seem to be external forces that genuinely cause individuals to change 
gender identity.

Although the specific mechanisms guiding the biological underpinnings of gender identity are not entirely understood, there is evolving 
consensus that being transgender is not a mental health disorder. Such evidence stems from scientific studies suggesting that: 1) 
attempts to change gender identity in intersex patients to match external genitalia or chromosomes are typically unsuccessful3,4; 2) 
identical twins (who share the exact same genetic background) are more likely to both experience transgender identity as compared to 
fraternal (non-identical) twins5; 3) among individuals with female chromosomes (XX), rates of male gender identity are higher for those 
exposed to higher levels of androgens in utero relative to those without such exposure, and male (XY)-chromosome individuals with 
complete androgen insensitivity syndrome typically have female gender identity6; and 4) there are associations of certain brain scan or 
staining patterns with gender identity rather than external genitalia or chromosomes7,8.

Reference Materials: Professional Association 
Statements

https://www.endocrine.org/advocacy/priorities-and-positions/ransgender-health


World Professional Association for Transgender Health (WPATH)

Depsychopathologization Statement https://amo_hub_content.s3.amazonaws.com/Association140/files/de-

psychopathologisation%205-26-10%20on%20letterhead.pdf

The WPATH Board of Directors strongly urges the de-psychopathologisation of gender variance worldwide. The expression of gender 

characteristics, including identities, that are not stereotypically associated with one's assigned sex at birth is a common and culturally-

diverse human phenomenon which should not be judged as inherently pathological or negative. The psychopathologisation of gender 

characteristics and identities reinforces or can prompt stigma, making prejudice and discrimination more likely, rendering transgender 

and transsexual people more vulnerable to social and legal marginalisation and exclusion, and increasing risks to mental and physical 

well-being. WPATH urges governmental and medical professional organizations to review their policies and practices to eliminate stigma 

toward gender-variant people. 

Position Statement on Medical Necessity of Treatment, Sex Reassignment, and Insurance Coverage in the U.S.A.

https://www.wpath.org/media/cms/Documents/Web%20Transfer/Policies/WPATH-Position-on-Medical-Necessity-12-21-

2016.pdf

Reference Materials: Professional Association 
Statements

https://amo_hub_content.s3.amazonaws.com/Association140/files/de-psychopathologisation 5-26-10 on letterhead.pdf
https://www.wpath.org/media/cms/Documents/Web Transfer/Policies/WPATH-Position-on-Medical-Necessity-12-21-2016.pdf


Canadian Psychological Association (October 2010) http://www.cpa.ca/aboutcpa/policystatements/#Gender_Identity

The Canadian Psychological Association affirms that all adolescent and adult persons have the right to define their own gender identity 
regardless of chromosomal sex, genitalia, assigned birth sex, or initial gender role. Moreover, all adolescent and adult persons have the 
right to free expression of their self-defined gender identity.

The Canadian Psychological Association opposes stereotyping, prejudice, and discrimination on the basis of chromosomal sex, genitalia, 
assigned birth sex, or initial gender role, or on the basis of a self-defined gender identity or the expression thereof in exercising all basic 
human rights. 

American Psychological Association (August 2008) https://www.apa.org/about/policy/transgender.aspx

“…Therefore be it resolved that APA opposes all public and private discrimination on the basis of actual or perceived gender identity and 
expression and urges the repeal of discriminatory laws and policies;

Therefore be it further resolved that APA supports the passage of laws and policies protecting the rights, legal benefits, and privileges of 
people of all gender identities and expressions;…”

Canadian Medical Association (August 2014) https://www.cma.ca/Assets/assets-library/document/en/about-us/Resolutions-passed-Mon-Tues-Aug-18-
19-2014-e.pdf

The Canadian Medical Association will amend the section of its Code of Ethics relating to discrimination in providing medical services to 
include the issues of gender identity and gender expression. (DM 5-35)

The Canadian Medical Association supports the position that all adolescent and adult persons have the right to define their own gender 
identity. (DM 5-36)

The Canadian Medical Association calls for accessible, comprehensive and high-quality care for transgender patients. (DM 5-37)

The Canadian Medical Association calls for the integration of sex/gender diversity education into medical school curricula and programs. 
(DM 5-38)

Reference Materials: Professional Association 
Statements

http://www.cpa.ca/aboutcpa/policystatements/#Gender_Identity
https://www.apa.org/about/policy/transgender.aspx
https://www.cma.ca/Assets/assets-library/document/en/about-us/Resolutions-passed-Mon-Tues-Aug-18-19-2014-e.pdf


Canadian Psychiatric Association

Mental Health Care for People Who Identify as Lesbian, Gay, Bisexual, Transgender, and (or) Queer, A position paper developed by the 
Canadian Psychiatric Association’s Standing Committee on Professional Standards and Practice and approved by the CPA’s Board of 
Directors on April 22, 2014: http://www.cpa-apc.org/wp-content/uploads/LGBTQ-2014-55-web-FIN-EN.pdf

The Canadian Psychiatric Association affirms the following…

1. The CPA opposes all public and private discrimination based on sexual orientation, gender identity and gender expression and supports 
the repeal of discriminatory laws and policies.

2. The CPA supports the passage of laws and policies protecting the rights, legal benefits and privileges of all people regardless of their 
sexual orientation, gender identity or gender expression.

4. The CPA supports efforts to provide fair and safe environments for people who identify as transgender or who are gender variant or 
gender nonconforming in institutional settings, such as supportive living environments, long-term care facilities, nursing homes, 
treatment facilities, shelters and prisons.

The CPA also supports access to appropriate treatment in institutional settings for people of all gender identities and expressions, 
including gender transition therapies.

5. The CPA supports efforts to provide safe and secure educational environments at all levels of education, as well as foster care 
environments and juvenile justice programs, that promote an understanding and acceptance of all youth, regardless of their sexual 
orientation, gender identity or gender expression.

6. The CPA recognizes the efficacy, benefit and medical necessity of gender transition treatments for appropriately evaluated people and 
calls upon Provincial Health Insurance Plans to cover these medically necessary treatments.

8. The CPA opposes the use of reparative or conversion therapy, given that such therapy is based on the assumption that LGBTQ
identities indicate a mental disorder and (or) the assumption that the person could and should change their sexual orientation and (or) 
their gender identity and gender expression.

10. The CPA encourages the use of respectful and appropriate language with all LGBTQ patients and specifically encourages using the 
patient’s preferred name and pronouns with transgender patients.

Reference Materials: Professional Association 
Statements

http://www.cpa-apc.org/wp-content/uploads/LGBTQ-2014-55-web-FIN-EN.pdf


Reference Materials: Professional Association 
Statements

American Psychiatric Association

Position Statement on Discrimination Against Transgender and Gender Variant Individuals (May 2012) 
http://www.dhcs.ca.gov/services/MH/Documents/2013_04_AC_06d_APA_ps2012_Transgen_Disc.pdf

Being transgender gender or variant implies no impairment in judgment, stability, reliability, or general social or vocational capabilities; however, these 
individuals often experience discrimination due to a lack of civil rights protections for their gender identity or expression… Thus, this position statement 
is relevant to the APA because discrimination and lack of equal civil rights is damaging to the mental health of transgender and gender variant 
individuals. 

The American Psychiatric Association: 

1. Supports laws that protect the civil rights of transgender and gender variant individuals. 

2. Urges the repeal of laws and policies that discriminate against transgender and gender variant individuals. 

3. Opposes all public and private discrimination against transgender and gender variant individuals in such areas as health care, employment, housing, 
public accommodation, education, and licensing. 

4. Declares that no burden of proof of such judgment, capacity, or reliability shall be placed upon these individuals greater than that imposed on any 
other persons. 

American Academy of Child and Adolescent Psychiatry 

Policy on “Conversion Therapies” (Feb 2018) https://www.aacap.org/AACAP/Policy_Statements/2018/Conversion_Therapy.aspx

Variations in sexual orientation and gender expression represent normal and expectable dimensions of human development. They are not considered to 
be pathological; therefore, they are not included in the Diagnostic and Statistical Manual of Mental Disorders, and other accepted nosological systems 
(1). Health promotion for all youth encourages open exploration of all identity issues, including sexual orientation, gender identity, and/or gender 
expression according to recognized practice guidelines (2). This fosters healthy development, especially for sexual and gender diverse youth, as they 
integrate their sexual orientation, gender identity, and/or gender expression, into their overall identity without any pre-determined outcome…

The American Academy of Child and Adolescent Psychiatry finds no evidence to support the application of any “therapeutic intervention” operating 
under the premise that a specific sexual orientation, gender identity, and/or gender expression is pathological. Furthermore, based on the scientific 
evidence, the AACAP asserts that such “conversion therapies” (or other interventions imposed with the intent of promoting a particular sexual 
orientation and/or gender as a preferred outcome) lack scientific credibility and clinical utility.

http://www.dhcs.ca.gov/services/MH/Documents/2013_04_AC_06d_APA_ps2012_Transgen_Disc.pdf
https://www.aacap.org/AACAP/Policy_Statements/2018/Conversion_Therapy.aspx


CBA Transgender Federal Prisoners: 
Canada’s Legal Framework
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History of transgender prisoners in 
Canada

Kavanagh v Canada (Attorney General)
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https://www.canlii.org/en/ca/chrt/doc/2001/2001canlii8496/2001canlii8496.html


Experiences of transgender prisoners 
before the policy changes 

• Placement and security classification

• Gender confirming surgery 

• Privacy and dignity 

• Searches and urinalysis testing

• Double bunking 
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Placement and security classification 

• Placement based strictly on genitalia. 

• Due to high institutional adjustment ratings under s. 18 of the 
CCRR, trans women prisoners are often held in men’s protective 
custody units. 

• Institutional adjustment rating means held at higher levels of 
security. 

• Reports of segregation due to “fighting” when victim of assaults 
or attempted rapes. 

• Dangerous to come out in men’s prison. Therefore difficult to 
transition. 
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Gender confirming surgery 

• Requirement to meet the “real life test” in the community. 
Therefore no access to gender confirming surgery if in on 
a long sentence, or “life by installment” beginning in 
youth or before coming out.  
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Privacy and dignity 

• Lack of private showers and toilet facilities. 

• Difficulty receiving women’s clothing, make-up and 
hygiene items – had to be approved by psychologist.  

• Verbal harassment and threats of sexual assault by 
prisoners and correctional officers.  

• Incorrect use of names and pronouns by institutional 
staff. 

• Many reports of rape and threats of sexual assault by 
prisoners. 
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Searches and urinalysis testing 

• Prisoners were not provided a choice of the gender of 
officers who conduct strip searches and urinalysis testing. 
Policy was unclear and interpreted to mean everyone gets 
a split search. 

• Many reports of trans women being searched in an 
abusive manner by male officers, including having their 
breasts fondled. 
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Double bunking 

• Women constantly in fear of being double bunked with a 
man, and if double bunked with a man, at constant fear 
of sexual assault. 

• No privacy including toilet facilities. 
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WCPJS representative human rights 
complaint 

• Prisoners’ Legal Services assisted at least eight trans prisoners 
with human rights complaints in the past 10 years. 

• None of these complaints went to hearing, and as a result, 
systemic issues remained unresolved. 

• In 2015, the West Coast Prison Justice Society (Prisoners’ Legal 
Services) filed a representative complaint with the Canadian 
Human Rights Commission on behalf of trans prisoners seeking 
systemic remedies. 
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Remedies sought 

• Placement by gender identity if that is the person’s 
preference;

• Access to gender confirming surgery in accordance with the 
WPATH standards; 

• Prohibition on double bunking transgender prisoners when 
housed in institutions that do not align with their gender, 
against their wishes, and private interviews regarding 
vulnerabilities; 
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• Choice of gender of officers for frisk and strip 
searches and urinalysis testing;

• Private shower and washroom facilities; 

• Barrier free access to gender appropriate personal 
items and clothing; 

• Use of appropriate names and gender pronouns 
verbally and in all written documents, except in 
rare cases when a person’s legal name is required 
for identification purposes; 
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Change to policy on Gender Confirming 
Surgery Jan 9/17

• Criteria for approving sex reassignment surgery was 
amended to be in accordance with the WPATH (World 
Professional Association for Transgender Health) most 
current Standards of Care for Transgender Health.  

• Version 7 of the WPATH Standards of Care provide that the 
real life test can be met in institutional settings. 
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CSC Interim Policy Bulletin 584 (Gender 
Identity or Expression)  Dec. 27/17

http://www.csc-scc.gc.ca/politiques-et-lois/584-pb-en.shtml

• Effective immediately. 

• Override Commissioners’ Directives and Guidelines until 
they can be amended. 
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Changes to policy 

• Placement by gender identity if that is their preference, 
unless there are overriding health or safety concerns that 
cannot be resolved; 

• Choice of gender of officers who do strip and frisk 
searches and urinalysis testing; 

• CSC staff must use preferred name and pronouns verbally 
and in written documentation (except OMS name 
information); 
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• Private interviews regarding cell sharing and at intake and 
consideration of gender identity in assessment for cell 
sharing (no prohibition); 

• Access to private showers and toilets (as feasible); 

• Equal access to men’s and women’s catalogues (unless 
there are safety, health or security;  restrictions) and no 
requirement to consult with a psychologist or physician; 
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• Equal access to men’s and women’s catalogues (unless 
there are safety, health or security;  restrictions) and no 
requirement to consult with a psychologist or physician; 

• 30 day pen pack window up on transfer to a men’s or 
women’s institution; 

• Training on gender identity or expression for all staff 
must be kept current; and 

• New policies will use gender-inclusive language. 
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Legal process and strategies to address 
violations of prisoner rights

• Complaints can be made to the Canadian Human Rights 
Commission if human rights violations continue. 

• Online form for complaints. Simple process. 

• Now offering pre-investigation mediation within a couple 
of months. 

• Investigation and referral to Tribunal can take many 
months. 

• May require clients to exhaust CSC grievance process. 
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Ongoing issues 

PLS continues to receive reports of 

• trans women prisoners being subject to strip searches 
by male officers against their wishes; 

• Unreasonable delay in decisions regarding hormone 
treatment or access to gender confirming surgery; and 

• Unreasonable delay in decisions regarding placement by 
gender identity. 
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Monitoring implementation of new policy 

PLS is interested in any concerns about the implementation 
of the new policy. 
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QUESTIONS


