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Q&A: Public Health Law and 

Community Water Fluoridation 

 
1.  Who decides whether to fluoridate community drinking water?  
 

The decision to add fluoride to community water systems is made at the state or local municipality 

level and is not mandated by any federal agency.
1
 Almost all water systems have some natural 

amount of fluoride
2
 but usually at a level that is lower than is recommended by the U.S. Department 

of Health and Human Services (DHHS).
3
 States and local communities whose water systems do not 

contain the recommended level of fluoride may choose to add fluoride to their community drinking 

water. Some states have laws requiring fluoridation for community water systems meeting certain 

criteria, such as the size of population they serve. 

 

2. On what legal authority do states and local governments regulate community drinking 

water? 
 

States’ authority to fluoridate public water systems is based on the inherent authority reserved to the 

states through the Tenth Amendment of the U.S. Constitution to protect public health and safety.
4
 

States may exercise this authority directly or delegate it to subsidiary, local governments.
5
 Courts 

have upheld state and local governments’ use of this authority to protect and promote public health in 

a wide range of areas, including sanitation requirements,
6
 licensure of health care practitioners,

7
 

compulsory vaccinations,
8
 and fluoridation of community water systems.

9
 

 

3. Has state authority to fluoridate community water systems ever been successfully challenged 

on constitutional grounds? 
 

No. Courts have consistently upheld water fluoridation programs as a valid public health measure.
10

 

Moreover, the U.S. Supreme Court has repeatedly denied requests to review state court decisions 

upholding the constitutionality of water fluoridation.
11

  

 

4.  What role does the federal government have in regulating community water fluoridation? 
 

The federal government sets maximum levels for fluoride concentration allowed in community water 

systems and issues voluntary recommendations on optimal fluoridation levels for preventing tooth 

decay. Under the Safe Drinking Water Act of 1974, the U.S. Environmental Protection Agency 

(EPA) must set a maximum contaminant level goal (MCLG) and a maximum contaminant level 

(MCL) for fluoride.
12

 The MCLG is a non-enforceable goal at which no known or expected health 

effects will occur. The MCL is an enforceable standard that the EPA sets as closely as possible to the 

MCLG after taking into account the economic costs and available technologies. Currently, the MCLG 

and the MCL for fluoride are both set at 4 mg/L.
13

 The EPA also has set a secondary maximum 

contaminant level (SMCL) for fluoride of 2 mg/L to avoid cosmetic effects; exceeding the SMCL 

requires water systems to notify their customers. 

 



 
 

In contrast to EPA, DHHS issues voluntary, evidence-based recommendations on the optimal levels 

of water fluoridation for preventing cavities while minimizing the risk of dental fluorosis.
14

  DHHS is 

expected to issue new recommendations soon. 

 

5. Does the U.S. Food and Drug Administration (FDA) regulate community drinking water? 
 

The FDA does not have jurisdiction over community water systems. However, the FDA does regulate 

bottled water as a food under The Food, Drug, and Cosmetic Act of 1964 and sets maximum 

allowable fluoride limits for bottled water containing fluoride.
15
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