
IN THE BOARD OF SELECTMEN 
MONDAY, NOVEMBER 24, 1997 

 
Present:  Chairman Lawrence L. Blacker and Selectmen Maryann K. Clark and  
John C. Drobinski. 
 
 The statutory requirements for notice having been met, the meeting convened at 8:30 p.m. at the 
Fairbank Senior Center.   
 
Chairman’s Opening Statement 
 
 Chairman Blacker announced that the recent Town Meeting had approved the Town’s purchase of 
the Meachen property and urged the townspeople to vote on the matter at the upcoming December 8, 
1997, special election.  He said that passage would require a simple majority vote.   
 
Minutes 
 
 It was on motion unanimously  
 
VOTED:  To approve the minutes of the regular session, as amended, and the executive session of 
November 10, 1997, and of the special meeting of November 17, 1997. 
 
Donations – Council on Aging Vans      
 
 It was on motion unanimously 
 
VOTED:  To accept $142.30 in miscellaneous donations for deposit into the Council on Aging Van 
Donation Account and to authorize the Council on Aging to expend the same for purposes of operating 
and maintaining the Council on Aging vans.   
 
Donations – D.A.R.E.  
 
   It was on motion unanimously 
 
VOTED:  To accept with appreciation a donation in the amount of $840.00 from Berlin Auto Parts, Inc., 
for deposit into the D.A.R.E. account and to authorize the Chief of Police to expend the same in accord 
with the purposes set forth by said program.   
 
Grant – Underground Storage Cleanup, Curtis Middle School  
 
    It was on motion unanimously 
 
VOTED:  To accept a grant in the amount of $20,243.91 from the Underground Storage Tank Petroleum 
Product Cleanup Fund of the Commonwealth for the Curtis School project.   
 
Extension of Hours – Sky Restaurant, Boston Post Road   
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 Upon a request, dated November 19, 1997, from Stephen T. Corcoran, President, Let’s Eat, Inc., 
d/b/a Sky Restaurant Bar, it was on motion unanimously  
 
VOTED:  To permit Sky Restaurant, 120 Boston Post Road, to extend, by one-hour, or until 1:00 a.m. on 
November 27, 1997, its hours for service of alcoholic beverages on Wednesday, November 26, 1997.   
 
Eagle Scouts - Kishore Setty and Cabul Mehta  
    

It was on motion unanimously 
 
VOTED:  To send letters of congratulations to Kishore Setty and Cabal Mehta upon their attaining the 
rank of Eagle Scout. 
 
Metropolitan Planning Organization – TIP Projects 
 
 The Board was in receipt of communication, dated October 21, 1997, from the Boston Regional 
Local Metropolitan Planning Organization Subcommittee, herein referred to as MPO, requesting updated 
information on TIP (Transportation Improvement Program) projects within the Town.  The Board was 
also in receipt of an interoffice memo from I. William Place, Director of Public Works/Town Engineer, 
providing the updated information sought by the MPO. 
 
 Selectman Clark noted that Director of Public Works, I. William Place, had not furnished an 
estimate of costs for the re-design of the intersection at Nobscot Road/ Boston Post Road.  She said that 
she believed that it had been estimated at $180,000 and did not understand why the project was listed with 
“unknown” costs.  She said that the project would never be approved under TIP if it remains so listed.  
She suggested an appropriate cost figure be inserted and Town Manager Ledoux agreed to contact the 
Director of Public Works regarding this matter.     
   

With that understanding, it was on motion unanimously 
 

VOTED:  To approve the updated information to the sent to the MPO regarding TIP projects within the 
Town.               
 
Approval of Use of Town Parking Lot – LSRHS School Booster Club 
 
 The Board was in receipt of a communication, dated November 10, 1997, from Kip Johnson, 
Lincoln-Sudbury Regional High School Booster Club, requesting permission to use the Town parking lot 
at Noyes School/Town Hall during the annual Seniors Golf Tournament at the Nashawtuc Country Club.  
He states that the organizers of the tournament are looking for additional parking facilities, particularly on 
the Saturday and Sunday of the tournament.  He notes that the Booster Club is the only athletic fund 
raising organization at the high school and has provided both athletic equipment and programs that 
otherwise would not be available to LSRHS students.  For years, the Club’s primary fund raising efforts 
have been tied to the Senior Golf Tournament by supplying volunteer student and adult labor for 
concession stands for a flat fee of $10,000.  If granted permission to use some or all of the Town’s 
parking facilities at the Noyes School/Town Hall, he states that the Club would provide the parking lots, 
parking tickets sales personnel and parking lot attendants and the tournament would provide supervision 
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and bus transportation to/from the tournament.  Moreover, if granted permission, he asks whom he should 
work with to coordinate this usage.    
 
 Selectman Drobinski stated that he had no problem with the request provided that all reasonable 
Fire and Police Department requirements are met.   
 
 Chairman Blacker agreed, however, he stated that the high school parking lot is closer to the 
country club and wondered why that facility was not being considered.  He also questioned if tournament 
usage would interfere with usage by the First Parish and Presbyterian churches.     
 
 Thus, the Board designated the Town Manager to work with the Booster Club in resolving these 
issues and it was on motion unanimously 
 
VOTED:  To approve use of the Town’s parking facilities at Noyes School/Town Hall by the Lincoln–
Sudbury Regional High School Booster Club as a parking lot for the 1998 Senior Golf Tournament at the 
Nashawtuc Country Club, provided that such usage complies with reasonable requirements imposed by the 
Fire and Police Departments and does not interfere with usage by the First Parish and Presbyterian 
churches.      
 
Approval of Contract with Powers & Sullivan – Town Audit   
 
  Town Manger Ledoux requested approval to contract with Powers & Sullivan to audit the Town’s 
general purpose financial statements for the fiscal years ending June 30, 1997, 1998 and 1999, for a total 
fee not to exceed $17,000, per year, as set forth in a proposal dated April 9, 1997.  A copy of this 
proposal, setting forth the details, was presented to the Board.  Town Manager Ledoux stated that it is 
generally a good practice to work with the same firm for two or three years. 
 
 Selectman Clark noted that the proposal, dated April 9, 1997, had apparently inserted the Francis 
W. Parker Charter Essential School in error.  
 
 Town Manager Ledoux responded that he had noted that too and assumed that the proposal was a 
form that the firm had failed to properly edit. 
 
 It was on motion unanimously  
 
VOTED:  To approve the contract with Powers & Sullivan to audit the Town’s general purpose financial 
statements for the fiscal years ending June 30, 1997. 1998, and 1999 for a total fee not to exceed $17,000, 
per year, as set forth in the proposal dated April 9, 1997. 
 
Appointment – MetroWest Water Resources Taskforce 
 
 The Board was in receipt of a communication, dated November 21, 1997, from Janet Silva, 
Administrative Assistant, reporting that she had not yet spoken with the Board’s suggested candidates for 
appointment to this committee and therefore, it was on motion unanimously 
 
VOTED:  To continue this matter until the Board’s next regularly scheduled meeting on December 8, 
1997.   
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Town Counsel Appointment 
 
 Chairman Blacker suggested that each Selectman indicate his/her ranking of the applicants and that 
they might want to ask two or three to return for a second interview 
 
 Selectman Clark stated that as a matter of philosophy there was quite a variety among the 
candidates.  She noted there were both small and large firms and positive and negative aspects associated 
with either choice. 
 
Chairman Blacker agreed, saying that he had narrowed the field down to: (1) Pickett and Miyares; (2) 
Kopelman and Paige, P.C.; (3) Murphy, LaMere & Murphy and (4) Paul Kenny. 
 
Selectman Drobinski stated that he had selected: (1) Pickett and Miyares; (2) Collins & Weinberg; and (3) 
Kopelman and Paige, P.C.; and (4) Paul Kenny.   
 
Selectman Clark said that she had chosen: (1) Pickett and Miyares; (2) Keegan, Werlin & Pabian; (3) 
Collins and Weinberg (4) Kopelman and Paige, P.C.   
 
 Selectman Clark commented that all of the applicants were qualified.   
 
 Chairman Blacker questioned whether the Town should have one counsel.  He suggested that the 
Board might want to consider hiring a Town Counsel and farming out some of the more complex 
litigation.  He said he was uncertain how this might affect the costs; he said undoubtedly there would be 
some duplication of services.  He also said he did not know how the particular applicants would respond 
to such an arrangement. 
 
 Selectman Clark said that municipal law requires more of a general practitioner.  She said labor 
issues should be referred to a labor law specialist.  Cases, such as Meachen, which are more involved, 
should perhaps be assigned to a special counsel.  She said that perhaps a volunteer group of local attorneys 
should be organized to make suggestions for specialists as needs arise.   
 
 Chairman Blacker also questioned whether it was advantageous to require Town Counsel to 
maintain office hours at the Town offices.   
 
 Selectman Clark said that immediate access is very important to the various Boards and 
Departments.  If the attorney is physically present, he or she is more likely to be consulted initially as 
problems arise and reduce the need for litigation.  She opined that even if the attorney is only here half a 
day each day or two-three days each week, such presence would reduce the amount of cases going to 
court and thereby save the Town money.   
 
 Chairman Blacker commented that the firms are not geared that way.  He noted that Kopelman 
and Paige would rotate several different attorneys through the office. 
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 Town Manager Ledoux said that he did not know how the applicants would react to the hiring of 
special counsel.  He said that some might not want to participate in such an arrangement. 
  
 Selectman Clark said that Picket and Miyares had agreed that the Town should maintain its use of 
a labor lawyer and in certain cases, tax specialists.  She also said she believed that Kopelman was 
agreeable to doing whatever the Town chose to do.   
 
 Selectman Clark suggested that certain of the applicants should be called back for a second 
interview to discuss these matter further.   
 
 Town Manager Ledoux offered to discuss these matters with the various applicants and also check 
their references more thoroughly.        
 
 Chairman Blacker agreed, suggesting that those applicants included in at least two rankings should 
continue to be considered.  Those applicants are:  (1) Pickett and Miyares; (2) Kopleman and Paige, P.C.; 
(3) Collins and Weinberg; and (4) Paul Kenny.  The Board concurred.   
  
 Thus, the Board continued consideration of this matter, pending receipt of further information 
from the Town Manager. 
 
Site Plan Special Permit Application SP 97-338 – Concord Oil, Inc, 583 Hudson Road; and Application 
by Marguerite L. Maiuri for Licensing to Increase Storage of Inflammables, 583 Hudson Road 
 
Present:  Myron Fox, Esq., for the applicants, and others. 
 
 At 8:00 p.m., Chairman Blacker reconvened the public hearing on Application SP 97-338 of 
Concord Oil, Inc., for a Site Plan Special Permit in accordance with Sudbury Zoning Bylaws Art. 
IX,V.A, to construct a 20’ x 45’ addition to the existing automobile service station for the added use of a 
Food Mart, construct a 44’ x 50’ canopy over gas pumps, replace gas pumps with four gas pump islands, 
and relocate, replace and increase capacity of underground tanks for storage of gasoline and diesel fuel, 
on property at 583 Hudson Road, zoned Residential A-1, owned by Marguerite L. Maiuri; and 
Application of Marguerite L. Maiuri for licensing to increase storage of inflammables, at 583 Hudson 
Road.  
 
 The Board was in receipt of a proposed written decision concerning the site plan application.  
Chairman Blacker asked Mr. Fox if he had any comments.  
 
 Myron Fox, Esq., stated the proposed decision should be corrected to read 109 residents, instead 
of 12, had signed a petition supporting the project.  He also questioned the need for the Board to sign off 
on the final architectural plans so long as the project reasonably comports with the initial plans presented 
to the Board on November 10, 1997.   
 
 The Board agreed to so amend the written decision and, on motion, unanimously  
 
VOTED:  To grant a Site Plan Special Permit to Concord Oil Company, Inc., in accordance with 
Application No. SP97-338, to construct a 20' x 45' addition to the existing automobile service station for 
the added use of a Food Mart, construct a 44' x 50' canopy over gas pumps, replace gas pumps with four 
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gas pump islands, and relocate, replace and increase capacity of underground tanks for storage of gasoline 
and diesel fuel, on property at 583 Hudson Road, zoned Residential A-1, owned by Marguerite L. Maiuri, 
as shown on Plan entitled, "Concord Oil Company, 147 Lowell Rd., Concord MA - 583 Hudson Rd., 
Sudbury, MA CANOPY, TANKS and ADDITION", drawn by TO Design, 56 Arbor Street, Hartford, 
CT, and comprised of four sheets:  Sheet L-1, Site Plan, dated June 16, 1997, revised September 2, 1997; 
Sheet A-1, Building/Addition Elevations, dated June 18, 1997; Sheet A-2, Canopy, dated June 18, 1998, 
revised August 2, 1997; and "Site Plan Sudbury Mass. Owned by: Mauiri (Tony's Service)", dated 
April 10, 1997, drawn by Raymond J. Garcia, Hudson; subject to compliance with all governmental laws 
and regulations including, but not limited to, Wetlands Protection Act and Sudbury Wetlands Bylaw, 
zoning, building and health laws and regulations, and further subject to the following conditions: 
 
1)  approval of  the redesigned drainage system, including traps and catch basins, by the Town Engineer 
with input from the Town Planner, and periodic maintenance of same as required by the Director of 
Public Works/Town Engineer; such drainage systems to strive for compliance with the Dept. of 
Environmental Protection Stormwater Management Standards; 
 
2)  placement of all utilities underground; 
 
3)  extension of Sudbury Water District lines to the site by the owner; no wells  for drinking water to be 
installed on the site; 
 
4)  the grant of an earth removal permit by the Earth Removal Board, if applicable; 
 
5)  approval of signs and advertising devices as required under applicable provisions of the zoning bylaw; 
 
6)  no storage or use of chemicals on site except in conformity with guidelines and requirements of the 
Board of Health and except with written notice of the same to the Board of Health and except with written 
notice of the same to the Board of Health and the Fire Chief; the owner or operator of the site shall 
comply with the Massachusetts Oil and Hazardous Material Release Prevention and Response Act, G.L.c. 
21E, as amended, and all regulations issued thereunder; 
 
7)  construction shall be completed substantially as depicted on the rendering of the proposed building as 
shown on the plans presented to the Board of Selectmen on November 10, 1997; 
 
8)  approval of the final landscaping plan by the Board of Selectmen; 
 
9)  exterior lighting to be directed away from adjacent residences and have shields.  A full lighting plan 
(interior and exterior, including under the canopy and in front of the building) shall be submitted and 
require the approval of the Director of Public Works; 
 
10)  no use of salt or chemical de-icers on site; 
 
11)  if applicable, the grant by the owner to the Town of a restrictive covenant to run with the land, 
governing, restricting or prohibiting the following which shall conform to requirements of the Board of 
Health, Town Engineer and/or Conservation Commission as appropriate: 
 
 a)  the disposal or removal of effluent and wastes generated on the site; 
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 b)  the use of salt or chemical de-icers on the site; 
 
 c)  the installation by the owner of one or more monitor wells on the site including the Town's 

right of access for periodic testing and monitoring thereof, or another protective device as may be 
required by the Board of Selectmen; 

 
12)  approval by the Director of Public Works/Town Engineer of curb cut widths; 
 
13)  removal of existing gasoline storage tanks and installation of new gasoline and diesel underground 
storage tanks in accordance with licensing by the Selectmen for the Storage of Inflammables and as 
approved by and performed under the direction of the Fire Chief;  
 
14)  receipt of approvals from the State Fire Marshall and Sudbury Fire Department for the self-serve 
operation; 
 
15)  receipt of driveway permit from the Director of Public Works/Town Engineer; 
 
16)  every effort will be made to avoid fuel deliveries during early morning or evening hours, and hours 
of operation shall not exceed the following opening and closing times, unless approved by the Board of 
Selectmen: 
 

Monday through Friday 6:00 a.m. to 10:00 p.m. 
Saturday 7:00 a.m. to 10:00 p.m. 
Sunday 7:00 a.m. to 9:00 p.m. 
 

17)  submission of an "as built" site plan - any change in the physical condition of the site, including 
changes in the location or design of structures or systems, following approval of the site plan, will require 
approval of the Board of Selectmen; 
 
18)  no building permit shall be issued until certain items noted above (1, 7, 8, 12, 14, 15), as specified 
by the Board, are complied with; 
 
19)  no occupancy permit shall be issued until certain items noted above ( 2, 3, 4, 5, 6, 9, 11, 17), as 
specified by the Board, are complied with; 
 
20)  This Special Permit shall lapse if construction and a substantial use thereof, have not commenced 
except for good cause within one (1) year from the effective date of said Permit. 
 
Appeals of the grant of the Special Permit, if any, shall be made pursuant to Section 17 of Chapter 40A of 
the Massachusetts General Laws and shall be filed within twenty (20) days after the date of filing of notice 
of this Special Permit in the office of the Town Clerk. 
 
 And it was further unanimously  
 
VOTED:  In accordance with Mass. Gen. Laws Ch. 148, to approve the application of Marguerite L. 
Maiuri for licensing to increase storage of inflammables, underground, from 12,000 gallons of gasoline 
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to: 18,000 gallons gasoline, plus 8,000 gallons diesel fuel, (a total of 26,000 gallons) at 583 Hudson 
Road. 
 
Executive Session 
 

On motion by Chairman Blacker, by roll call vote, it was unanimously 
 
VOTED:  To enter into Executive Session for the purpose of considering: (1) holiday gifts from the 
Discretionary Fund and (2) negotiations concerning the lease with the Congregation B’nai Torah for the 
Loring School.   
 

Chairman Blacker announced he would participate in the Board’s consideration of the first matter, 
but would leave during the Board’s consideration of the second matter since he is a member of the 
Congregation B’nai Torah.  He also announced the Board would return to open session. 

 
Site Plan Application 97-339 of Cellco Partnership, d/b/a Bell Atlantic Mobile, North Road 
 
 At 8:22 p.m., Chairman Blacker reconvened the public hearing on Application 97-339 of Cellco 
Partnership, d/b/a Bell Atlantic Mobile, for Site plan approval in accordance with Sudbury Zoning Bylaw 
Art. IX.V.A1, to expand the existing facility for wireless communications previously constructed by 
CellularOne, by mounting antennae on existing tower at a height of approximately 140 feet, constructing a 
12’ x 32’ one-story equipment shelter with propane powered generator, and extending access road and 
security fence, on property located in the Research District, North Road, owned by the Sudbury Water 
District.   
 
 There being no further public comment on this project, it was on motion unanimously  
 
VOTED:  To report to the Building Inspector that the Board of Selectmen has determined Site Plan 
Application No. SP97-339 of Cellco Partnership, d/b/a Bell Atlantic Mobile, to expand the existing 
facility for wireless communications previously constructed by Cellular One, by mounting antennas on an 
existing tower at a height of approximately 140 feet, constructing a 12’ x 32’ one-story equipment shelter 
with propane powered generator, and extending access road and security fence, on property located in the 
Research District, North Road, on Parcel C12-004 owned by the Sudbury Water District, as shown on 
Plan entitled “Proposed Communications Facility - Sudbury Water District Borrow Pit, North Road, 
Sudbury, MA”, prepared by Tutela Engineering Associates, Inc., consisting of five sheets:  Sheet T-1, 
Title Sheet, dated March 14, 1997; Sheet 1, Site Plan, dated March 14, 1997, revised June 1997 and 
August 1997; Sheet 2, Site details, dated March 20, 1997, revised June 1997, and August 1997; Sheet 3, 
Structural Details, dated March 26, 1997; and Sheet 4, Grounding Plan and Details, dated March 19, 
1997, complies with the provisions of the Town of Sudbury Bylaws Art. IX.V.A1 and meets the approval 
of the Selectmen, subject to the following conditions: 
 
1) compliance with all governmental laws and regulations including, but not limited to, the Wetlands 

Protection Act and Sudbury Wetlands Bylaw, zoning, building and health laws and regulations; 

2) approval of the drainage system, including traps, catch basins, and periodic maintenance as required 
by the Director of Public Works/Town Engineer; 

3) placement of all utilities underground; 
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4) if applicable, extension of Sudbury Water District lines to the site by the owner; no drinking water 
wells to be installed on the site; 

5) the grant of an earth removal permit by the Earth Removal Board, if applicable; 

6) approval of signs and advertising devices as required under applicable provisions of the Zoning 
Bylaw; 

7) no storage or use of chemicals on site except in conformity with guidelines and requirements of the 
Board of Health and the Fire Chief and except with written notice of the same to the Board of Health 
and the Fire Chief; the owner or operator of the site shall comply with the Massachusetts Oil and 
Hazardous Materials Release Prevention and Response Act, M.G.L. Chapter 21E, as amended, and 
all regulations issued thereunder; 

8) no use of salt or chemical de-icers on the site; 

9) if applicable, the grant by the owner to the Town of one or more monitor wells on the site, including 
the Town of a restrictive covenant to run with the land, governing, restricting or prohibiting the 
following, which shall conform to requirements of the Board of Health, Town Engineer and/or 
Conservation Commission as appropriate: 

a) the disposal or removal of effluent and wastes generated on the site; 

b) the use of salt or chemical de-icers on the site;  and 

c) the installation by the owner of one or more monitor wells on the site, including the 
Town’s right of access for periodic testing and monitoring thereof, or another 
protective device as may be required by the Board of Selectmen; 

 
10) submission of an “as built” site plan.  Any change in the physical condition of the site, including 

changes in the location or design of structures or systems, following approval of the site plan, will 
require approval of the Board of Selectmen; 

11) that the site plan be amended as necessary to show as-built conditions including topography, resulting 
from construction of site plan 95-320; 

12) the grant of a permit for the storage of propane gas by the Fire Chief; 

13) main entrance to the property shall be secured with one lock only, accessible by Bell Atlantic Mobile, 
Cellular One, Department of Public Works, Sudbury Water District, Sudbury Fire Department and 
Sudbury Police Department; keys shall be made available for all locked areas to Town public safety 
agencies as needed; 

14) space shall be made available for communications systems equipment of the Sudbury Police, Fire and 
DPW Departments attached to or adjacent to the new equipment shelter, and access to utilities in the 
form of 20 amp single pole breaker at 120 volts AC shall be provided to town departments by Bell 
Atlantic Mobile if required, at no cost to the Town; 

15) security lighting in conformance with Section IX.V.A.7f, “Special Regulations for Site Plan Special 
Permit”, shall be maintained; 

16) by virtue of its approval of this site plan, the Board of Selectmen waives condition 12e in the Site 
Plan Decision 95-320 to allow co-location of Bell Atlantic Mobile equipment, as proposed, on the 
Cellular One tower; 
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17) no building permit shall be issued until certain items noted above (2, 11, 12) as specified by the 
Board, are complied with; 

18) no occupancy permit shall be issued until certain items noted above (1, 3, 4, 5, 6, 7, 9, 10, 13, 15) 
as specified by the Board, are complied with; 

19) this Site Plan Decision shall be recorded at the Registry of Deeds with the title to the property and 
become a restriction thereon; 

20) this site plan approval shall lapse if construction and a substantial use thereof have not commenced 
except for good cause within one (1) year from the effective date of said approval. 

 
Acceptance of Walkway Easement - Powers Road 
  
 On motion, it was unanimously 
 
VOTED:  To accept a Walkway Easement granted by Laura E. Poikonen and Ronald T. Rasi along the 
frontage of Lot 1 on Powers Road, designated as “Proposed 20’ Wide Walkway  Easement”, as shown on 
the plan entitled “Definitive Subdivision of Chloe Estates, Plan of Land in Sudbury Massachusetts,” by 
Connorstone, An NEI Company, Consulting Civil Engineers and Land Surveyors, dated 10/6/96 and last 
revised 3/10/97.   
 
Acceptance of Covenant - Chloe Estates 
 
 On motion, it was unanimously 
 
VOTED:  To accept covenant, dated November 24, 1997, granted by Ronald Rasi of Quaker Hill , CT, 
and Laura E. Poikonen of Sudbury, MA, relative to construction of ways and installation of services for 
the subdivision of Chloe Estates.      
 
Reconsideration of Board’s Vote Declining to Exercise Town’s Option on 25 acres owned by Mattie C. 
Realty Trust, Willis Road  
 
Present:  Paul Kenny, Town Counsel; Daniel A. Loughlin, Director of Assessing; Trevor A. Haydon, 
Joseph H. Nugent, Jr., and David C. Berry, Board of Assessors; and others.   
 
 Town Counsel Paul Kenny presented the Board with a time line setting out the facts relating to the 
“Bolton Property” and the Board’s October 29, 1997, determination not to pursue the Town’s right of first 
refusal regarding this property.   
 
 Chairman Blacker asked the Board of Assessors why the Board of Selectmen was being asked to 
reconsider its decision. 
 
 Director of Assessing Daniel A. Loughlin stated that the Board of Assessors did not agree with the 
opinion of the Town Counsel and urged the Board of Selectmen to reconsider its decision. He contended 
the land was transferred for a change in use and therefore the Town had a right of first refusal.  He said 
the new owner did not file an affidavit indicating the land was to remain under the provisions of 61B.  He 
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said the sale or transfer of the property took place without any notification to the Town.  He said the 
attorney representing Bolton has characterized the sale for $310,000 as an “arms length” transaction.     
 
 Chairman Blacker asked why a new owner would have to file an affidavit acknowledging that the 
land would remain under 61B restrictions.  He also said that in this case there were no immediate activities 
on the land to indicate that the transfer was for a change in use.  He also noted the correspondence from 
the Department of Revenue held that even the cutting of and soil testing for septic systems does not trigger 
a finding of a change in use.   
 
 Director of Assessing Loughlin responded that the seller sought to have the 61B restrictions 
removed in 1995, but she could not do so and in fact no longer owned the property. 
 
 Town Counsel Kenny stated it is possible to remove property under a 61B restriction during the 
middle of the year. 
 
 Selectman Clark questioned the effect of not filing this affidavit.  She said it appears that the 
affidavit is required by regulations promulgated by the Department of Revenue.  She said there probably 
exists an agency ruling on the failing to file such affidavits and the Board should determine that. 
 
 Chairman Blacker said it seems that the actual use at the time of the sale controls.  Obviously if 
the property is sold and that very night 44 houses are put on the property, there would be no question but 
that a violation occurred.  However, where there is a passage of time between the sale and the 
construction of a residential subdivision, where is the line of demarcation drawn?  He said it is a question 
of determining intent.   
 
 Town Counsel Kenny said the Town’s right of first refusal can be avoided by simply waiting out 
some time, say six months, and then not filing for another year under 61B.   
 
Chairman Blacker said the issue for litigation would be that the property was “sold for” something other 
than 61B use.   
 
 Selectman Clark noted the building permits were not pulled for some two years after the sale.   
 
 Chairman Blacker said it is the “change in use” that triggers the right of first refusal.  He 
commented it would be difficult to show the change in use at the time of the sale when the land remained 
fallow for two years.   
 
 Director of Assessing Loughlin differed, saying that such reasoning wrongly focuses on the time 
of sale. 
 
 Chairman Blacker responded that unless something requires the filing of the affidavit in order to 
maintain the 61B status, the focus must be on the intent at the time of sale. He countered that property 
could be sold for other than immediate development purposes saying that one might buy land for privacy 
or investment.   
 
 Director of Assessing Loughlin said the property was sold and the Town was not notified.  He 
retorted that if the rules could be so easily avoided, why did Meachen not simply wait it out?   
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 Chairman Blacker responded, the Meachen case was unusual in that Meachen wanted to sell now 
and he had a unique relationship with the developer.  Chairman Blacker said generally that it makes no 
difference to whom the land is sold - developer or Town - since the owner gets his money regardless. 
 
 Chairman Blacker commented, if the Town were to pursue the purchase of the property it would 
result in a cloud on the titles of all the properties in the subdivision.   
 
 Director of Assessing Loughlin stated only one house has been built to date.   
 
 Chairman Blacker stated that the Town had already cashed the check for the roll back taxes and 
asked if that were not a problem.   
 
 Director of Assessing Loughlin responded, if the Town bought the property, the money would be 
returned.   
 
 Selectman Clark asked how many houses were planned and their value? 
 
 Director of Assessing Loughlin responded one house had been built, another was under 
construction and, 10-12 more houses are planned.  He said that each would be assessed at about $600,000 
- $700,000. 
 
 Town Counsel Kenny stated the payment of the taxes was a problem.  He noted the sale was for 
$310,000, but the taxes were paid on the higher price.  He also noted the Department of Revenue opinion 
which the Board of Assessors now disputes issued in August of 1995.  He opined that latches or estoppel 
might preclude the Town from succeeding in court.  
 
 Director of Assessing Loughlin said the Board of Assessors initially accepted the Department of 
Revenue’s opinion, but now realizes it failed to address some of the key issues involved.   
 
 Selectman Clark said that it is a question of fact and a matter of proof.  She said there has to be 
some indication of the intent to change the use.  She said perk tests and tree clearing is not enough.  She 
opined building permits would probably be accepted, because they have a limited window; however, in 
this case, the permits were not taken out until the spring of 1997.   
 
 Chairman Blacker commented that this had to have been a family transaction.   
 

Director of Assessing Loughlin said, if the Town had been given notice, it would have bought the 
property for $310,000.   

 
Chairman Blacker stated the Town obviously "got snookered", but because the Town delayed so 

long he did not favor litigating the matter.   
 
Director of Assessing Loughlin said that to allow the sale to stand is contrary to the legislative 

intent and the court should address such. 
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Chairman Blacker said the court does not make law and that legislative changes should be 
addressed with the legislature.  He said it is clear that once the 61B restrictions expire, the property can be 
sold and the Town does not have a right of first refusal.  He suggested the intent of the legislation is to 
encourage the existence of vacant land, not the Town’s right of first refusal.   

 
Director of Assessing Loughlin responded that here, however, the property was sold while it was 

still under 61B restrictions.  He contended it was sold for residential purposes in January of 1995.  He 
said that the restrictions did not expire until June of 1996 and the building permits were obtained the 
following spring.   

 
Chairman Blacker commented that the property sold in January of 1995 and was developed two 

years later.   
 
Selectman Clark said it would be a matter of proving intent at the time of the sale and the passage 

of some two years before the building permits were obtained might be considered too long.   
 
Director of Assessing Loughlin said the Board of Assessors recognizes the decision is one to be 

made by the Board of Selectmen.  He suggested both Boards meet again to work out a better system to 
deal with these issues in the future.  He noted there is currently about 1400 acres within the Township 
under 61B restrictions.   

 
Selectman Drobinski stated he had listened carefully to the legal arguments and found them to be 

interesting.  He said that he agrees that the Town "got snookered" and can sense the Board of Assessors’ 
frustration.   

 
Board of Assessors member David G. Berry said he had been appointed to the Board in late 1996.  

He contended that the filing of the affidavit is required and the failure to do so in this case was fatal.  He 
read from the form provided by the Department of Revenue.  He urged the Board of Selectmen to pursue 
purchasing the property.  He said to do nothing would be wrong. 

 
Selectman Clark commented that even though one might sense wrong, if the facts do not exist, 

litigation is not the answer. 
 
Chairman Blacker noted it would cost the Town $50,000 - $100,000 to litigate the issue. 
 
Board of Assessors member Joseph H. Nugent, Jr., said he agreed with Mr. Berry in that the 

Town should pursue the issue.  He said that if the Town loses it might seem that the litigation costs were 
wasted; however, one does not know if the matter is not taken to court.   

 
Selectman Clark said she needed time to weigh out the matters in her mind.   
 
Director of Assessing Loughlin suggested that the Boards meet again sometime in either January 

or February to work out a better system to deal with these matters in the future. 
 
Under further questions from the Board of Selectmen, Director of Assessing Loughlin explained 

that roll back taxes are based on either the property tax savings calculated on the assessed value going 
back a maximum of ten years or 5% of the purchase price at conveyance, whichever is greater.  He said 
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that usually the conveyance tax is the greater.  In this case, he said that Bolton paid $162,500 and it was 
based on the conveyance price. 
   

 
The Board determined to continue consideration of this matter until its next regularly scheduled 

meeting on December 8, 1997.  It thanked the Board of Assessors for their attendance and comments.   
 
There being no further business to come before the Board, the meeting was adjourned at  

10:00 p.m. 
 
 
 

Attest: ____________________ 
  Steven Ledoux 

 Town Manager-Clerk 
.   
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