
Losing sleep over the Midnight Clause: Drafting disputes provisions
for cross-border technology agreements and foreign investments

By Sarah Reynolds, Yasmine Lahlou and Brody K. Greenwald

Cross-border technology disputes are on the rise under a wide range of
agreements, including licenses and development agreements, long term IT
or technical service agreements, joint ventures, and other collaboration and
implementation agreements to develop new technologies. These disputes
typically are high value, and often involve trade secrets or other forms of
proprietary information and intellectual property. Depending on the
technology involved, they can also require fact intensive inquiries about
compliance issues on both sides.

When parties are negotiating a deal, they often are optimistic about the
relationship and focused on collaborating. While dispute clauses might not
seem important at that time, those clauses are often the first clause a
litigator looks at when a dispute arises. They are critical for international
disputes where the contracting parties are from different jurisdictions. In
fact, when triggered, the dispute clause determines which jurisdiction will
resolve the dispute, whether that resolution will involve litigation, mediation,
arbitration, or some combination of the three, and which national law will
govern the proceedings.

As part of California International Arbitration Week, Silicon Valley
Arbitration and Mediation Center and White & Case are gathering a stable
of leading international arbitration practitioners and arbitrators to discuss
how advanced planning can help avoid pitfalls when a technology dispute
arises.

In this article, we kick off the discussion by examining why technology
disputes arise and how to mitigate them, and why arbitration may be the
best forum to resolve those disputes (or, for Churchill, the worst forum
except for all the others). We also share some key points for drafting
arbitration clauses, and we explain how technology companies investing
abroad can structure their investment in advance to ensure treaty
protection against certain foreign governmental conduct that unlawfully and
adversely interferes with their investment.

Why Do Technology Disputes Arise?



While no two disputes are the same, some themes repeatedly come up in
technology disputes. Most commonly, disputes arise because of:
● A lack of clarity as to the roles of each party and the allocation of risks;
● A lack of transparency, particularly where a party suspects another is

failing to perform or underpaying royalties;
● Unrealistic expectations that cause the parties’ commercial interests to

diverge over time, including for example:
o  Unrealistic implementation timetables; and
o Unrealistic internal expectations about cost savings or profits that
make the deal more marginal that anticipated; and

● Unauthorized use of one party’s proprietary information (trade secrets,
know-how, IP etc.)

How Can Parties Minimize the Risk of Disputes?

The good news is that technology companies can proactively avoid at least
some disputes with careful contract drafting. We note a few tips for drafting
contracts below.

First, be realistic about the resources needed to implement the agreement.
Most technology contracts require dedicated resources for ongoing
monitoring and compliance.

Second, limit “agreements to agree.” Leaving issues open might seem
tempting in the thick of negotiations to move things along at the beginning
of the deal when both parties are optimistic and working toward a common
goal. But down the line, if there is a dispute, the relationship likely has
dissolved. Resolving open issues upfront reduces the risk of having a
dispute about them later.

Third, draft the agreement to include realistic project milestones with clear
consequences for failure to perform, which is a great way to ensure that
both sides have the same expectations upfront.

Fourth, include a clear and well thought-out dispute resolution clause in the
agreement. Dispute clauses are a great way to support longer-term
commercial relationships that both parties typically seek when they enter
into a technology agreement.

Why Arbitration May Be the Best Forum to Resolve Cross-Border
Technology Disputes
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When negotiating dispute clauses, companies should generally insist on
arbitration, as opposed to litigation, in just about any cross-border deal and
in just about any deal that involves highly technical products where either
proprietary information is involved or where specialized technological skills
are required to understand them.

The key advantages of arbitration are particularly adapted to those disputes
for several reasons.

First, when parties appoint an arbitral tribunal or choose an institution to
make that appointment, they have autonomy in the decision-making
process and can ensure that it is neutral and non-partisan, leveling the
playing field. That would not be the case if one party were forced to litigate
in the domestic courts of the other party, especially if that party is a
State-owned entity.

Second, parties can agree to make their arbitration entirely confidential,
which is generally of critical importance in disputes involving secret and
sensitive information. By contrast, in some domestic court proceedings,
including in the United States, the full record of the case may be published
online with limited redactions and easily accessible to non-parties.

Third, as it is entirely a creature of contract, arbitration offers parties the
ability to devise a bespoke procedure, most adequate to their specific
dispute. This of course starts with the parties’ ability to appoint their
arbitrator and/or to agree to any requirements for expertise and nationality
that any prospective arbitrator must have. For example, in highly
specialized industries, parties often agree in their dispute clauses that each
member of the arbitral tribunal, including the arbitrator appointed by the
other side and the presiding arbitrator, must be a lawyer with a certain
number of years of experience in that industry or in disputes related to that
industry.

Fourth, arbitration results in a final and binding award. Thus, arbitration
awards are generally not subject to appeal and can only be vacated, i.e.
annulled, for extremely limited reasons.

Most importantly, unlike US court judgments, arbitral awards are
enforceable in nearly every country in the world. That is because under
the 1958 New York Convention on the Recognition and Enforcement of
Foreign Arbitral Awards, each of the 160 signatories, including the United

3



States, has agreed to enforce foreign arbitral awards except under very
narrow circumstances, which the debtor has the burden of proving. This
means there is nearly automatic recognition and enforcement of arbitral
awards. The United States is not a party to any similar convention for the
foreign recognition of US judgments, except for the 2019 Hague Judgments
Convention on the Recognition and Enforcement of Foreign Judgments,
which has few signatories and has yet to enter into force.

Drafting Effective Arbitration Clauses in Cross-Border Technology
Agreements

We briefly outline the basic building blocks of an arbitration agreement, the
“must haves,” before discussing the “should haves” for an arbitration
agreement in a cross-border technology contract.

Must Haves:

● Keep it clear and simple. To mitigate any jurisdictional dispute, the
parties should clearly state their intent to arbitrate in binding terms and
should precisely define the scope of their arbitration agreement. In
general, use broad terms to signal that “any controversy or claim arising
out of relating to this contract, or the breach thereof, shall be subject to
arbitration.” If a specific issue is not arbitrable or should be resolved in
another forum, clearly carve it out from the arbitration agreement and
specify the forum for resolving it.

● Specify the arbitral rules and/or the arbitral institution that will
support the process, the number of arbitrators, which is typically one
or three, and how those arbitrators will be selected.

● Pick the seat or place of the arbitration. The seat is the country whose
arbitration law will govern the arbitration, including in what limited
circumstances a court can intervene in support of the arbitration,
whether interim measures are available, and the grounds for challenging
the award. It is important to choose a seat with a well-developed
arbitration law and jurisprudence, where courts have consistently
enforced a pro arbitration policy and have intervened as little as possible
in the arbitration process.

● Choose the language of the arbitration, as cross-border transactions
may involve more than one language. If the evidence will likely be in
multiple languages, consider whether documents must be translated to
the language of the arbitration, which can be costly especially where
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technical documents are involved, or whether the originals may be
submitted without translation.

Should Haves:

● Many complex and long-term agreements include multi-step, or
escalation, clauses, and require pre-arbitration negotiations before an
arbitration commences. Mediation also can be used to seek an amicable
resolution, although requiring mediation before arbitration can start may
result in wasted costs on a futile or counterproductive process.

● In certain circumstances, adding accelerated or specific procedures
for narrow or technical issues (akin to dispute boards in construction
disputes) may allow the parties to continue collaborating  – not every
dispute has to blow up the entire commercial relationship.

● Indicate whether the arbitrators must have specific qualifications and
experience. Agreeing on arbitrator qualifications and experience can
help to ensure a rational and predictable decision-making for disputes
involving complex industry customs or technological issues and may
also make the process more efficient and less costly. In highly
specialized fields, however, imposing criteria that are too stringent may
make the pool of available candidates overly narrow and has even led
some courts to find that the arbitration agreement was unenforceable.

● For highly technical disputes, consider selecting experts that both
parties agree should provide independent evidence to the tribunal if a
dispute arises. Arbitration provides flexibility on the submission of expert
evidence, and agreeing in advance on neutral experts may narrow the
scope of the dispute and save time and money.

● As many technology transactions and disputes involve multiple parties
under multiple contracts, including different agreements for various
developers, sub-developers, or suppliers, the arbitration agreement may
need to address consolidation or joinder of third parties in any
potential dispute.

Structuring Technology Investments to Benefit from Investment
Treaty Protection

Many technology companies are not only engaged in cross-border
commercial transactions with other companies, but are investing in new
and existing technologies across the globe. These companies may end up
in disputes with foreign governments that try to take their investments or
curtail their profitability by imposing new onerous regulations.
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For these companies, investment treaty arbitration may be the only option
to avoid litigating against the foreign government in its own domestic
courts.

Thousands of investment treaties are currently in force. These treaties
extend protection to covered foreign investors that have made protected
categories of investment. The State parties to these treaties typically
undertake obligations not to expropriate a protected investor’s investments
without fair and adequate compensation, to treat those investors and their
investments fairly and equitably, and to treat them no worse than local
investors or investors from third States.

The State parties also agree in these treaties that covered investors may
submit claims for breach of these undertakings to international arbitration.
The investor accordingly benefits from a right of action where local
remedies are inadequate, a neutral forum to resolve its dispute with the
host State, and enforcement of the award under an international
convention.

Technology companies can benefit indirectly from investment treaty
protections, even if they are nationals of a State that has not concluded a
treaty with the host State. Most investment treaties define protected
investments as including shares in a company, including minority and
indirect shareholdings. For an investment structured through a chain of
companies in different States, each company in the chain accordingly may
be a protected investor if there is an applicable investment treaty.
Technology companies therefore may plan strategically to ensure that they
benefit from treaty protection by structuring their investments through a
subsidiary in a State that has concluded a treaty with the host State.

As with contract drafting, it is imperative to do this strategic planning before
a dispute arises. Once problems begin to emerge, it is too late to
restructure to gain treaty protection as the tribunal will reject any claim
based on an investment made after the State had already begun taking
adverse action against it.

Sarah Reynolds is managing partner at Goldman Ismail Tomaselli
Brennan & Baum LLP, and CEO of Silicon Valley Arbitration & Mediation
Center. Yasmine Lahlou is a partner at Chaffetz Lindsey LLP. Brody K.
Greenwald is an International Arbitration partner at White & Case LLP in
Los Angeles
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California international arbitration comes of age: a personal journey

By Cedric Chao

What is international arbitration, and why should California lawyers and
business executives pay attention? In short, for cross border transactions,
international arbitration has become the favored form of dispute resolution,
particularly for larger commercial transactions. It is akin to a private court
with its own peculiar language and customs.

The main reasons US companies insert international arbitration provisions
into their contracts are (1) guaranteed enforceability of the final judgment
("award" in arbitration) under the international treaty known as the New
York Convention; (2) a neutral venue for parties from different countries, as
opposed to racing to court to fight their dispute in the courts of their
respective countries; and (3) the parties' ability to select arbitrators with the
appropriate skill set and availability, as opposed to having the courts
randomly assign a judge who may or may not be appropriate.

When I was first tasked in 1996 by my former law firm, Morrison & Foerster,
to start the firm's international litigation and arbitration practice, our firm
was known as a trial powerhouse with considerable experience
representing foreign clients in US courts and US clients in foreign courts
(with local counsel). However, we were new to the world of international
arbitration, as were other US firms outside of New York. Luckily, Morrison &
Foerster had loyal clients who tapped us to represent them in international
disputes. Our team members learned quickly and, case by case, we
developed expertise in international arbitration alongside our trial expertise.

In the early days, the law firms with the greatest international arbitration
expertise were based in Europe and, to a lesser extent, in New York for
international commercial matters and in Washington DC for international
treaty investment matters. Amusingly, California was, and in some quarters
still is, viewed by the Europeans as the wild, wild West with out-of-control
juries and courts, and insufficient appreciation for international arbitration.
Their thinking was why step foot in California when one could have a
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gentlemanly arbitration in a European city before European arbitrators
under rules and customs they had mastered?

Nothing is forever. Geopolitical and global economic trends have a way of
upending one's assumptions. Those who fail to adjust to the changing
world will eventually lose out. Since 1996, California has grown
dramatically, in its economy and population. If California were a sovereign
nation, its gross domestic product would rank it as the fifth largest economy
in 2021, behind the US, China, Japan, and Germany. According to
Bloomberg, once the 2022 figures are tabulated, California will likely pass
Germany to become the fourth largest economy. Whether we become the
fourth largest economy this year or next, it is indisputable that California is
an economic powerhouse. It is a leader in many industries, for example,
computers and smart phones, chip design and manufacturing, the life
sciences, social media, entertainment, venture capital and private equity,
agriculture, and eventually, renewable energy.

During the period 1996 through 2013 when I lateraled to DLA Piper to
become US head of its global international arbitration practice, and
thereafter, I had the opportunity to meet with many corporate legal officers
to discuss international commercial disputes. As companies increased their
international activity, they had increasing questions about dispute
resolution. Many officers, particularly in the technology sector, were
skeptical of arbitration. I understood their skepticism, which sometimes was
borne out of bad results suffered by them or their peers and other times
was simply lack of familiarity with commercial arbitration.

Arbitration is essentially a one-shot "roll of the dice," because there is no
right of automatic appeal for errors of law. That is the bargain you make
when signing up for arbitration: you get a faster and cheaper alternative to
court litigation, but the flip side of the bargain is that arbitration will not be
delayed by time consuming and expensive appeals. For a technology
litigant, the risk that the arbitrator may "get it wrong" without meaningful
oversight from an appellate court and the risk that the company could
thereby lose rights associated with its technology "crown jewels," made
arbitration a scary process. I should add a qualification: the losing party can
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obtain judicial review of an adverse arbitral award, but only through an
application to vacate the award. To prevail, the losing party must show
fraud or that the arbitrator exceeded his jurisdiction; errors of law generally
are not sufficient to overturn the award.

Many times I told corporate counsel that I am agnostic about the choice
between domestic litigation and domestic arbitration, particularly if the
company has access to a strong judiciary such as the federal courts in
California. But going overseas presents a different set of considerations. In
fact, a US court judgment is not enforceable in many foreign courts
because unlike in arbitration, there is no multilateral treaty where countries
pledge to recognize the court judgments rendered in other signatory
nations.

In one meeting, a senior corporate counsel asked if her company was
making a mistake imposing US federal or state courts in Northern California
as the sole mode of dispute resolution in their supplier contracts. I asked
where the suppliers were located. Her answer was China, Vietnam,
Malaysia, and less developed nations in Europe. Her company is a high
profile technology company whose suppliers scramble to please. Suppliers
sign their standard contracts just for the opportunity to work with them. The
problem was that unless a supplier had sufficient assets in the US to pay
off a judgment, the US court judgment was not enforceable in the suppliers'
home courts. The perceived advantage gained from forcing the foreign
supplier to agree to the US courts was illusory. Consequently, the client
changed their supplier contracts to require international arbitration.

Even where the adverse party hails from a country whose courts would
recognize a US court judgment, the parties might still be attracted to
arbitration for its speed, confidentiality and neutrality. In the end, the client
must understand the advantages and disadvantages of both forms of
dispute resolution, litigation versus arbitration, and then thoughtfully draft
their contract.

Let's fast forward to today. Within the U.S., New York maintains its position
as the venue selected more often than other U.S. cities for international
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commercial disputes. But as the percentage of total global commerce shifts
toward Asia and Latin America and away from Europe, New York's hold will
necessarily slip. Other venues, including San Francisco, Los Angeles, and
Silicon Valley, having many corporate headquarters, vibrant arbitration
bars, and a strong judiciary to support arbitration, are actively seeking to
become centers of arbitration activity. My prediction is that this
geographical diversification will grow over the coming decades and will
benefit the institution of arbitration.

California is the gateway to Asia. The number of trans-Pacific business
transactions has grown exponentially over the past 25 years and will
continue growing. Four of the top five venues ranked by GDP lie on the
Pacific Rim. Many top corporate executives from Asian companies send
their children to the US for college and consider California a second home.
For a transaction entered into between a West Coast headquartered
company and an Asia-based company, the logical arbitration venues are
either in Singapore or Hong Kong, or in California. The question whether to
select Asia or California as the venue depends on the relative negotiating
power of the parties, on the strength of the parties' preferences for venue,
and on what other contract terms are in play during the negotiations.

As a measure of the growth of international arbitration in California this is
the second year the California Lawyers Association is hosting California
International Arbitration Week (CIAW) -- the week of March 13 - 17, 2023.
Many arbitral institutions are participating, including co-host California
Arbitration, Inc. (CalArb), an organization formed by leading practitioners to
promote international arbitration in California.

A CIAW panel I am participating in, "Opportunities and New Trends in the
US to Asia-Pacific Practice," will cover a number of cutting-edge topics. Our
panelists are highly experienced arbitrators, advocates, and arbitral
institution representatives who will share their thoughts relating to the Asia
Pacific practice. For example, what are the implications for commercial
disputes and international arbitrations that flow from the rising tensions
between the US and China? Where do Japanese, Korean, Chinese, Indian,
and Southeast Asia companies feel most comfortable in resolving their
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commercial disputes and how can an arbitration center attract more of their
arbitration work? What clauses do these companies demand in their
contracts? How will these Asian companies' expectations and business
customs -- which may be different from those of their European and North
American peers -- change the way arbitration is handled? What is the
potential for the new Singapore Convention to transform international
mediation in the same way that the New York Convention transformed
international arbitration?

Cedric Chao launched Chao ADR, PC in 2019. Before that he led the
international litigation and arbitration practice of Morrison & Foerster from
1996 until 2013 when he lateraled to DLA Piper to serve for six years as its
US head of the global international arbitration practice. He is a Fellow of
the Chartered Institute of Arbitrators and a Life Member of the American
Law Institute. In 2018, The Daily Journal named him to its list of "Top 100
California Lawyers." He received the Daily Journal's  "2019 California
Lawyer Attorney of the Year" award for thought leadership in international
arbitration.

11



California’s emergence as an innovator in international arbitration

By Peter A. Neumann and Peter Rosen

Just a few short years ago most parties and practitioners took it on faith
that a face-to-face evidentiary hearing in the same room was essential to
procedural due process when arbitrating complex international disputes. In
the wake of the COVID pandemic, remote video hearings are now widely
accepted. Many arbitrators and courts agree there is no fundamental right
to be physically present at a hearing and that a remote or virtual hearing
qualifies as an “in-person” hearing. Despite its reputation as a stolid,
conservative field, international arbitration is in a constant state of evolution
in response to market, technological, and other global developments, and
importantly, a now pervasive moral and cultural commitment to diversity
and inclusion.

A key milestone on California’s road to being an international arbitration
innovator was a legislative breakthrough. On Jan. 1, 2019, California
implemented one of the most welcoming “fly-in, fly-out” (or FIFO) laws of
any jurisdiction in the world. By allowing foreign lawyers to represent
parties in international commercial arbitration proceedings in the state
without any filing, registration, or fee requirements, California fully opened
its doors to the global arbitration community. It is now claiming its rightful
place as a cutting-edge hub of international dispute resolution.
Home-grown organizations such as the California International Arbitration
Council, JAMS International Arbitration and California Arbitration (CalArb)
have driven this trend. In addition to leading U.S. ADR institutions such as
International Institute for Conflict Prevention & Resolution (CPR),
AAA/ICDR, FedArb, and the College of Commercial Arbitrators (CCA),
California has attracted the interest and engagement of leading global
organizations such as the U.K.-based Chartered Institute of Arbitrators
(CIArb), which has local chapters in both northern and southern California.
It is a regular port of call of prominent foreign arbitral institutions such as
the Paris-based International Chamber of Commerce (ICC) International
Court of Arbitration, Hong Kong International Arbitration Center, Singapore
International Arbitration Center, and the Korea Commercial Arbitration
Board – International (which maintains a Los Angeles office). California law
faculties have demonstrated a long term commitment to international
arbitration thought leadership and talent development, including the
Pepperdine Caruso School of Law, Straus Institute for Dispute Resolution,
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USC Gould School of Law Center for Dispute Resolution, UC Law SF
(formerly known as Hastings) Center for Negotiation & Dispute Resolution,
UCLA, and University of San Diego. Their graduates have gone on to join
leading international arbitration practices in prominent law firms and
institutional arbitrator panels worldwide.

Drawing on its deep ties to the global economy and unsurpassed track
record of world-changing innovation and creativity, California is already a
trend-setter. The Silicon Valley International Mediation and Arbitration
Center (SVAMC) is a magnet for many of the world’s leading technology
dispute neutrals. A recently launched collaboration between the Los
Angeles – based Independent Film and Television Alliance (IFTA) and the
International Center for Dispute Resolution (ICDR) provides a set of
arbitration rules tailored to the international entertainment industry and a
panel of arbitrators who are experts in the international entertainment
industry.

From March 13-17, 2023 CalArb and the California Lawyers Association,
Litigation Section will assemble prominent arbitrators, counsel,
thought-leaders, and institutions from North America, Asia, and Latin
America for the second annual California International Arbitration Week
(CIAW) to share the latest ideas and innovations in international arbitration.
By including numerous in-person hybrid panels and events and embracing
the concerns of diverse stakeholders, this marquee event will accelerate
the emergence of a dynamic international arbitration community in
California.

To explore the dynamics of overcoming resistance to change, on March 17
the CIArb North America Branch (CIArb NAB) will present a panel of expert
international arbitration practitioners: Never would I ever . . . Overcoming
resistance to innovation in international arbitration, moderated by
David Sharp, current Chair of the CIArb NAB. Amb. David Huebner, past
Chair of the CIArb NAB, will set the stage by addressing resistance to
adoption of new practices and how to overcome it. Katherine Smith
Dedrick, immediate past Chair of the CIArb NAB, will propose the creation
of specialized tribunals and processes to resolve claims that would
otherwise overwhelm the courts following climate and other disasters. Peter
Rosen, formerly a leading international insurance litigator who gained
worldwide recognition in the World Trade Center insurance coverage
litigation, will discuss the potential for expansion of AI in the arbitration
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process. Peter Neumann, current CIArb NAB Los Angeles Chapter Chair
will propose a radical leap to the use of AI “Robo-Arbitrators” to resolve
crypto asset disputes between retail customers and crypto brokerages and
exchanges.

All three proposals aim to increase speed, efficiency, and access to justice
while lowering costs. But questions and concerns abound. Where acts or
omissions of large corporations or public utilities are key factors in climate
disaster losses, quick and efficient resolution of claims through arbitration is
an attractive prospect. But will it circumvent class action litigation in open
court that may well be a much more effective deterrent of alleged bad
behavior than arguably less effective legislation? While few would dispute
that AI is an important and useful aid in document review and e-discovery,
at what point would its use encroach on the adjudicatory functions of
arbitrators that parties contracted for? Assuming AI technology is fully
capable of evaluating evidence to determine facts and then applying law to
those facts, can parties and other stakeholders be certain that artificial
intelligence will be bias free? How can national courts of the New York
Convention’s 170 member states be expected to review a “robo” award in
annulment or recognition and enforcement proceedings without the aid of
expensive experts? Is it not premature to even consider a FINRA – style
arbitration regime for crypto disputes when the regulatory framework has
yet to be formulated?

Pre- and post- presentation audience polling will help gauge whether or not
minds are opening.

Perhaps most importantly, CIAW will foster the international exchange of
ideas that is essential to the further development and integration of the
international arbitration community. Alignment and convergence of values,
principles, and best practices is essential to integrity and universal
credibility of the international arbitration system. California is well placed to
promote enduring links across nations and peoples in an increasingly
fractious world.

Peter A. Neumann is an independent arbitrator and adjunct professor of
law at the Pepperdine Caruso School of Law, Straus Institute for Dispute
Resolution. Peter Rosen retired from Latham & Watkins at the end of 2018
and then joined JAMS, where he mediates and arbitrates both international
and domestic disputes.
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California International Arbitration Week – A hot ticket, high value,
and free

By Giorgio Sassine

California is becoming one of the leading seats for international commercial
arbitration, which is the preferred method of resolving international
business disputes. As globalization pushes California’s goods and services
to every corner of the globe, lawyers and businesses in California need to
understand the benefits of international arbitration. Making California
competitive with other major jurisdictions (such as New York, Paris,
Singapore, and London) as the seat for an international arbitration is
important to California’s economy and helps increase California’s
international trade, including its export markets. Efforts to promote
California as the seat of international arbitrations continue to gain strength.

To that end, the California Lawyers Association (CLA), in collaboration with
California Arbitration, Inc. (CalArb), is holding its Second Annual
week-long conference dedicated to international arbitration in California,
aptly titled “California International Arbitration Week” (CIAW). CalArb is a
non-profit organization recently formed by leading California international
arbitration practitioners to be a voice for international arbitration in
California.

CIAW is set to take place March 13-17, with nearly all of the events in
Downtown Los Angeles (and the events can also be watched online). CIAW
is free to attend and offers more than 24 hours of MCLE credits, including
1.25 hours of legal ethics, 1.25 hours of elimination of bias, and 1.25 hours
of competence issues. While the inaugural 2022 CIAW had more than
1,250 registrants from 80 different countries (a staggering figure for an
inaugural conference), the Second Annual CIAW is sure to be even more
successful.

Other columns in the Daily Journal this week between Feb. 27 - March 3
have described individual sessions and events of CIAW.  But the full
richness and educational opportunity of CIAW may best be appreciated by
a fuller description of the scope of the conference.

On Monday, March 13, CIAW will begin with a keynote speech from
California’s Lieutenant Governor, Eleni Kounalakis, who was recently
designated as Gov. Gavin Newsom’s top representative to advance
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California’s economic interests abroad. This first day of discussions will
include a panel of prominent female attorneys from California, who will be
exploring the current trends in diversity statistics that reflect the rising role
of women in arbitration. The day will also include panel discussions related
to innovations in Latin American international arbitrations, renewable
energy and international arbitration’s role in aiding energy transition, and
arbitrating international patent disputes. These events are must-sees, as
they will tackle some of the leading legal issues as California moves to an
entirely renewable energy grid, the importance of understanding the legal
and cultural differences in arbitrating disputes with Latin American
companies, and the pros and cons of arbitrating high-stakes international
patent disputes. The Monday sessions will be at both the JAMS offices at
555 South 5th Street and at the AON Building, with a networking reception
hosted by the Korean Commercial Arbitration Board (KCAB) International
and LimNexus LLP.

On Tuesday, March 14, the law firms of Sheppard, Mullin, Richter &
Hampton LLP and Musick, Peeler & Garrett LLP will host the American
Arbitration Association’s International Centre of Dispute Resolution branch
(AAA-ICDR) for an entire day of events at the Bank of America Plaza
Auditorium. The day will include panel discussions tailored to receiving
California’s newest CLE requirements, and will include a debate on ethics,
inclusion, mental health, elimination of bias, competence and other
hot-topic issues in international arbitration. These debates will be
embedded into discussions related to controversial international arbitration
topics, such as arbitrability, third-party funding, award publication, arbitrator
disclosures, institutional vs. ad hoc proceedings, and tribunal-appointed
experts. The day will also feature a discussion from some of California’s
leading corporate counsel, including from Fluor, Pattern Energy, Chevron,
and Shinko Electric, who will analyze dispute resolution in key industries in
California and abroad.

On Wednesday, March 15, the law firms of White & Case LLP and King &
Spalding LLP will open their doors to many more high-profile and
interesting discussions. Starting at 9:00 a.m., the first panel discussion will
be on Ukraine and reparations, and the panel will include Markiyan
Kliuchkovskyi, who is as Advisor to the Office of the President of Ukraine
and is a member of the President’s working group on development of an
international reparations mechanism for Ukraine. The panel will address
the United Nations’ General Assembly’s recent passage of an historic
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resolution calling for Russia to pay war reparations to Ukraine and
establishing an international mechanism to compensate Ukrainians for their
damages, as well as a register to document evidence and claims. The day
will also feature talks on the future of international arbitration in California,
best practices for drafting dispute resolution clauses in technology-related
contracts, innovative strategies for effective oral advocacy in arbitration,
opportunities and new trends in the U.S. to Asia-Pacific practice, and a
thought-provoking discussion on how to resolve cross-border Web 3.0
disputes. The day will end with a networking reception at King & Spalding
LLP.

Thursday, March 16, will feature the Seventh Annual University of Southern
California-JAMS Symposium, which this year is being done in partnership
with the Singapore International Arbitration Centre (SIAC) and will be at
USC Gould School of Law Musick Law Building at University Park campus.
The day will begin with a keynote speech from Allen & Overy’s Co-Head of
India’s Practice Group, who will provide an analysis of anti-suit injunctions
and how courts and tribunals have dealt with some of the thorny issues
related to them. The Symposium’s panel discussions will then include one
of the hottest issues in international arbitration – subpoenas and third-party
evidence and how recent Ninth Circuit and U.S. Supreme Court decisions
have affected them. The day will also feature further thought-provoking
discussions from AECOM, Boeing, Viasat, and Taro Ishida International
corporate counsel and another panel related to disputes in the life
sciences. The Symposium will also include a networking reception at USC.

On the final day of CIAW, the law firms of Squire Patton Boggs and Norton
Rose Fulbright US LLP will host discussions on the importance of having
arbitration-savvy corporate counsel, rethinking document disclosure in
international arbitration, and overcoming resistance to innovation in
international arbitration. The day of events will also feature a young
practitioner joint program on the present and future realities of
technology-related disputes, and will include a discussion addressing three
main issues: (1) the kinds of problems faced by tech companies, which
may give rise to potential disputes; (2) the perceived preference of tech
companies for litigation, as opposed to arbitration, and arbitration’s
potential advantages, including enhanced confidentiality and more limited
discovery; and (3) the increasing use by tech companies of investment
treaty arbitration to address issues related to market access and data
protection.
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Giorgio Sassine is an associate at Musick, Peeler & Garrett and is a
member of the firm's International Arbitration and Litigation and
Construction Practice Groups.
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Is international arbitration adapting to the speed of business?

By Laura Abrahamson

For at least the last two decades, it has been widely accepted that
corporations doing business internationally prefer international arbitration,
either alone or in combination with a multi-tiered escalating dispute
resolution process, to litigating in the courts of one of the countries to a
contract.

According to a 2006 survey of general counsels of companies engaged in
international commerce published by PriceWaterhouseCoopers (PWC) and
Queen Mary University London (QMUL), 73% of companies preferred
international arbitration. A follow up PWC/QMUL survey published in 2013
found that 73% of companies responding “agreed” or “strongly agreed” that
international arbitration was well suited for their industry and 52% ranked
arbitration as their first choice of dispute resolution mechanisms, compared
to 28% for court litigation, and 18% for mediation.

But is that changing? In our post-pandemic world, is the pendulum
beginning to swing towards deglobalization? How can international
arbitration adapt at the speed of business to remain the preferred choice for
resolution of cross-border disputes?

As part of California International Arbitration Week, a corporate counsel
roundtable will invite chief litigation officers from California’s aviation,
communications, engineering and construction and luxury consumer goods
industries to offer their perspectives on this issue at the 7th Annual
USC-JAMS Arbitration Symposium (in collaboration with the Singapore
International Arbitration Centre) on Thursday, March 16, at the USC Gould
School of Law.

What advantages do corporations expect from international
arbitration?

From a corporate perspective, cross border disputes present unique
challenges, as they are often subject to the laws of multiple countries, raise
thorny issues including which law governs the contract, which countries’
courts have jurisdiction, and how to enforce a monetary judgment or
injunction in another country.
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International arbitration, which differs from domestic arbitration in significant
respects, has historically been seen to offer companies clear advantages
over litigating in local (or worse, foreign) courts. It offers companies
flexibility – they can choose the governing law, how and where their dispute
will be decided. The jurisdiction of the arbitral panel is created by the
parties’ contract and they can agree to determine and shape the procedure
– providing executives with reassurance that their disputes will be heard in
a fair, transparent and neutral forum.

International arbitration also offers a clear enforcement mechanism: unlike
a judgment rendered by a California or foreign court, an arbitral award can
be enforced in the 144 signatory countries to the New York Convention
without subjecting their award to additional legal hurdles in countries where
the counterparty has assets. It also can provide important technical
expertise, as parties can select arbitrators with sufficient background and
knowledge in their industry, as well as privacy and confidentiality. Not
surprisingly, the 2006 PWC/QMUL survey found that flexibility of the
procedure and enforceability of awards were the advantages cited by most
companies for their reasons in selecting international arbitration.

At the same time, corporate users have historically raised concerns about
cost and efficiency, and the time (two years or more) it often takes to get an
award, urging arbitral institutions and arbitrators to make changes, improve
their processes and streamline arbitrations. Perhaps the biggest challenge
facing the industry in 2023 is whether international arbitration can adapt
sufficiently to remain the dispute resolution mechanism of choice for
corporate end-users.

Market analysis from the 2020 Queen Mary Corporate Counsel
International Arbitration Group survey of corporate in-house counsel and
clients suggests that corporate clients believe further improvements are
needed for international commercial arbitration to continue to be preferable
to litigation in local courts. Indeed, in-house counsel have increasingly
voiced frustration, at conferences and in articles, that international
commercial arbitration is not meeting their business needs for speed, cost
efficiency, predictability and certainty, putting pressure on the industry to
adapt.

Since the start of the pandemic in March of 2020, many of the major arbitral
institutions in fact amended their international arbitration rules, including the
London Court of International Arbitration (2020), the International Chamber
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of Commerce (2021), JAMS (2021), the International Centre for Dispute
Resolution (2021) and ICSID (2022) – almost all of which include new and
improved streamlined or expedited procedures and limits on the time to
awards.

Will those changes be enough? Arbitral institutions and arbitrators need
international arbitration to remain the preferred choice for dispute
resolution. To do so, institutions and arbitrators need to demonstrate that
international arbitration can deliver on its value proposition for commercial
properties, by proving its advantages, particularly in terms of cost and time
to decision. Can international arbitrators also adapt and use the new
procedures to deliver a dispute resolution process that moves at the speed
business demands? That question will be discussed at the Corporate
Counsel roundtable on March 16.

Laura Abrahamson is a full time arbitrator and mediator with JAMS.
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