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SEC Proposes Amendments to Modernize
Shareholder Proposal Rule
On November 5, the Securities and Exchange
Commission (“SEC”) proposed five rule amendments to modernize the shareholder proposal rule
(Rule 14a-8 under the Securities Exchange Act of
1934).1 The proposed amendments would, if adopted,
revise Rule 14a-8 both substantively and
procedurally. The amendments are subject to a 60day comment period.2

Background
A company subject to the federal proxy rules must
include in its proxy statements any properly submitted shareholder proxy proposals in compliance with,
among other things, Rule 14a-8. By giving
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shareholder-proponents the ability to have their
proposals included alongside management’s proposals in the company’s proxy statement, Rule 14a-8
seeks to provide shareholders the opportunity to easily present their proposals to other shareholders at
little or no expense.3
Pursuant to Rule 14a-8, a company may exclude a
shareholder proposal from its proxy statement if the
proposal fails to meet certain substantive requirements, eligibility criteria, or other procedural
requirements.

Amendment to Rule 14a-8(b)—Eligibility
Requirements
Current Rule: To be eligible to submit a proposal,
a shareholder must have continuously held at least
$2,000 in market value, or 1%, of the company’s securities entitled to be voted on the proposal at the
meeting for at least one year as of the date the
shareholder submits the proposal, and must continue
to hold those securities through the date of the
shareholder meeting.
Amendments: To submit a Rule 14a-8 proposal,
the shareholder must have continuously held at least:
E $2,000 of the company’s securities entitled to
vote on the proposal for at least three years;
E $15,000 of the company’s securities entitled to
vote on the proposal for at least two years; or
E $25,000 of the company’s securities entitled to
vote on the proposal for at least one year.
The 1% threshold has been eliminated. Additionally, the shareholder submitting a proposal for inclusion must provide a statement that he or she is able to
meet with the company in person or via teleconference no less than 10 calendar days, nor more than 30
calendar days, after submission of their proposal. The
shareholder must also provide contact information
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and available business days and times to discuss the
proposal with the company.
Finally, any shareholder using a representative to
submit a proposal will be required to provide documentation clarifying that the representative is authorized to act on the shareholder’s behalf and provide
“a meaningful degree of assurance as to the
shareholder-proponent’s identity, role, and interest in
the proposal.”4
SEC Reasoning: The SEC believes that “holding
$2,000 worth of stock for a single year does not demonstrate enough of a meaningful economic stake or
investment interest in a company to warrant the
inclusion of a shareholder’s proposal . . . a longer
holding period is particularly important if the dollar
value of the ownership interest is minimal because a
person seeking to misuse the shareholder-proposal
process could more easily purchase the smallest possible stake in a company to take advantage of the
process.”5

Amendment to Rule 14a-8(c)—Permitted
Number of Proposal Submissions
Current Rule: Each shareholder may submit no
more than one proposal to a company for a particular
shareholders’ meeting.
Amendment: Each person may submit no more
than one proposal, directly or indirectly, to a company
for a particular shareholders’ meeting.
SEC Reasoning: Under the amendment, a shareholder may not submit one proposal in its own name
and simultaneously serve as a representative to
submit a different proposal on another shareholder’s
behalf. Additionally, a representative would not be
permitted to submit more than one proposal, even if
the representative would be submitting each proposal
on behalf of different shareholders. In the SEC’s
view, “a shareholder submitting one proposal personally and additional proposals as a representative . . .
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, or submitting multiple proposals as a representative
. . . , would constitute an unreasonable exercise of
the right to submit proposals at the expense of other
shareholders and also may tend to obscure other material matters in the proxy statement.”6

Amendment to Rule 14a-8(i)(12)—
Proposal Resubmission Eligibility
Requirements
Current Rule: If the shareholder proposal deals
with substantially the same subject matter as another
proposal previously included in a company’s proxy
materials within the preceding five calendar years, a
company may exclude from its proxy materials for
any meeting held within three calendar years of the
last time it was included, if the proposal received:
E Less than 3% of the vote if proposed once
within the preceding five calendar years;
E Less than 6% of the vote on its last submission
to shareholders if proposed twice previously
within the preceding five calendar years; or
E Less than 10% of the vote on its last submission to shareholders if proposed three times or
more previously within the preceding five
calendar years.
Amendment: The 3%, 6%, and 10% thresholds of
the current rule are revised to 5%, 15%, and 25%,
respectively. In addition, proposals previously voted
on by shareholders three or more times in the preceding five calendar years that would not otherwise be
excludable under the amended 25% threshold could
still be excluded by a company if i) the most recently
voted on proposal received less than majority of the
votes cast; and ii) support declined by 10% or more
compared to the immediately preceding shareholder
vote on the matter (the Momentum Requirement).
SEC’s Reasoning: The increases to the resubmission thresholds “are intended to reduce the number
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of proposals eligible for resubmission that have little
or no chance of gaining meaningful, or majority,
shareholder support while still providing shareholders with the opportunity to build support for their
proposals.”7 The Momentum Requirement is intended to “relieve management and shareholders
from having to repeatedly consider, and bear the
costs related to, matters for which shareholder interest has declined.”8
SEC Adopts New Rule to Allow All Issuers
to “Test-the-Waters”
On September 26, the SEC adopted new Rule
163B and related amendments under the Securities
Act of 1933, permitting the expanded use of “testthe-waters” communications to all prospective
issuers.9 The SEC had previously proposed in February to expand the “test-the-waters” modernization
reform that would allow all prospective issuers, not
just emerging growth companies (“ECGs”), to communicate with potential investors in order to gauge
market interest prior to filing a registration statement
with the SEC.10
In 2012, Congress passed the Jumpstart Our Business Startups Act (the “JOBS Act”), which created a
new class of issuers—ECGs—with less than $1 billion in annual revenues. The JOBS Act lessened the
restrictions under Section 5 of the Securities Act on
communications from ECGs by permitting ECGs to
solicit, orally or by written communication, nonbinding indications of interest from potential investors.
The purpose of lessening restrictions on preregistration communications from ECGs was to “foster capital formation in the public markets.”11
The adoption of new Rule 163B is intended facilitate additional domestic, capital-raising transactions
by providing additional flexibility for larger issuers
in the offering process. New Rule 163B, available to
all issuers, is summarized below:12
E Any issuer is permitted to engage in oral or
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written communications with potential investors that are, or are reasonably believed to be,
qualified institutional buyers13 or institutional
accredited investors.14 In order to provide issuers with flexibility, Rule 163B does not specify
the steps an issuer is to take to establish reasonable belief. The basis for reasonable belief must
be “appropriate in light of the facts and circumstances of each contemplated offering and each
potential investor.”15
E Communications with potential investors under
Rule 163B are not required to be filed with the
SEC. However, the SEC noted that it or its
staff, when reviewing offerings, could request
an issuer to furnish any “test-the-waters” communications used in connection with the
offering.
E “Test-the-waters” communications are not
required to include any specified legends.
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such as financial condition and performance,
business operations and strategy, and information about management—will remain consistent between the “test-the-waters” communication and the filing. However, the statement that
a Rule 163B communication must not conflict
with material information contained in the related registration statement is intended to provide guidance and is not a condition to the
availability of Rule 163B.
Supreme Court Agrees to Hear Liu v. SEC
On November 1, the U.S. Supreme Court agreed
to hear a case about whether the SEC may seek and
obtain disgorgement from a court as “equitable
relief” for a securities law violation even though the
Supreme Court has held that such disgorgement is a
penalty.17

E “Test-the-waters” communications are exempt
under Sections 5(b)(1) and 5(c) of the Securities Act, but are subject to Section 12(a)(2) liability16 in addition to the anti-fraud provisions
of the federal securities laws.

In 2016, the SEC brought a civil action against
Charles Liu and Xin Wang, alleging that the couple
had obtained about $27 million from 50 Chinese
investors who wanted to avail themselves of the
federal EB-5 visa program that provides immigration
visas to foreigners who invest at least $500,000 in

E Rule 163B is non-exclusive and issuers may
continue to rely on other rules or exemptions
regarding communications with investors under
the Securities Act.

businesses that create jobs in the United States.18 According to the SEC, Liu and Wang told the investors
that the funds would be used to build a cancertreatment center, but instead they transferred most of
the money to their own overseas accounts.

E The proposed rule observed that information in
a Rule 163B communication must not conflict
with material information in the related registration statement. The SEC clarified this statement in the final rule by noting the possibility
that circumstances may change between the
time the pre-filing Rule 163B communication
is made and the time of filing to reflect a change
in circumstances or offering terms. General
material information about the issuer itself—
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In 2017, the SEC won a ruling in a federal district
court in California that required Liu and Wang to
disgorge almost $27 million, the same amount they
raised from the foreign investors. The U.S. Court of
Appeals for the Ninth Circuit upheld the decision of
the lower court.19
The case will likely be scheduled for argument
before the Supreme Court in early in 2020, with a decision to follow by summer.
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