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SEC Adopts Final Rules for the Disclosure

of Payments by Resource Extraction

Issuers

On December 16, 2020, the U.S. Securities and

Exchange Commission (the “SEC”) approved final

rules that will require public companies involved in

resource extraction businesses to disclose payments

made to the U.S. federal and foreign governments

for the commercial development of oil, natural gas,

or minerals. The approval marks the culmination of

the SEC’s third attempt to implement the rules

contemplated by Section 1504 of the Dodd-Frank

Wall Street Reform and Consumer Protection Act.

The first version of the rules was adopted in 2012 but

was vacated by the U.S. District Court for the District

of Columbia; the second version was adopted in 2016

but was eliminated by Congress under the Congres-

sional Review Act.

Relative to the rules adopted in 2016, the new

rules, among other things:1

E define “project” to require disclosure at a na-

tional, or major subnational jurisdiction, level,

as opposed to at a contract level;

E add new exemptions for disclosures that would

be prohibited by law or contractual provision;

E exempt smaller reporting companies and

emerging growth companies;

E revise the definition of “control” to exclude

entities in which a reporting issuer has a propor-

tionate interest; and

E extend the deadline for disclosure.

Under the final rules, a resource extraction issuer

will be required to disclose payments made to gov-

ernments relating to the commercial development of

oil, natural gas or minerals by type and total amount

per project. A “project” will be determined with ref-

erence to the type of resource being extracted, the

method of extraction and the major subnational juris-

diction, such as a state or province, where the devel-

opment occurs. Disclosure is not required if a pay-

ment is de minimis, which is defined as less than

$100,000 for a single payment or series of related

payments.

Issuers will be exempt from the disclosure require-

ments, without seeking individual relief on a case-

by-case basis, to the extent compliance would violate

either foreign law or pre-existing contractual terms.

However, in each case, the issuer will have to seek

relief to allow it to provide the disclosure, disclose

its efforts to do so, and provide a legal opinion stat-
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ing that providing the disclosure would constitute a

violation of the relevant law or contract. As noted

above, smaller reporting companies and emerging

growth companies are exempt from the disclosure

requirements. In addition, in order to mitigate the

risk of competitive harm, certain payments relating

to exploratory activities may be made on a delayed

basis.

Payments made by an entity under the control of

an issuer must be disclosed under the rules. Whether

an entity is under the control of the issuer will be

determined with reference to whether the financial

results of the entity are consolidated with those of

the issuer under U.S. GAAP or, if applicable, Interna-

tional Financial Reporting Standards. This will have

the effect of excluding payments made by an issuer’s

proportionally consolidated entities or operations.

The disclosures required under the rules will be

made on Form SD, which will be filed on an annual

basis and will disclose reportable payments made in

the prior fiscal year. The Form SD will be due no later

than 270 days after the end of the issuer’s fiscal year.

The SEC adopted a transition period for compliance

with the rules pursuant to which the initial Form SD

for a calendar-year issuer will be due on September

30, 2024.

Concurrently with the adoption of the rules, the

SEC issued an order recognizing that disclosures

made pursuant to the resource extraction payment

disclosure requirements of the European Union, the

United Kingdom, Norway and Canada will satisfy

the new rules despite the differences between the

rules and those requirements.

The final rules will become effective 60 days after

publication in the Federal Register.

SEC Proposes Amendments to Modernize
Framework for Securities Offerings and

Sales to Workers

On November 24, 2020, the SEC proposed amend-

ments to Rule 701 of the Securities Act of 1933, as

amended (the “Securities Act”), which provides an

exemption from registration for the issuance of

compensatory securities by non-reporting companies,

and Form S-8, the Securities Act registration state-

ment for compensatory offerings by reporting

companies. The proposed amendments are a result of

the SEC’s July 2018 solicitation of “public comment

on possible ways to modernize the Rule 701 exemp-

tion and the relationship between the exemption and

Form S-8.”2

In a companion release dated November 24, 2020,

the SEC proposed rules to permit, on a temporary

basis and subject to certain conditions, an issuer to

provide equity compensation to certain “platform

workers” who provide services available through the

issuer’s technology-based platform or system.3 This

companion release and its proposed rules are beyond

the scope of this article.

The proposed amendments with respect to Rule

701 would, among other things:4

Revise the additional disclosure requirements for

Rule 701 exempt transactions exceeding $10

million.

E Current Rules. If compensatory sales in any

consecutive 12-month period exceed $10 mil-

lion, the issuer must provide additional disclo-

sures with respect to all issuances, including

those issuances before the $10 million thresh-

old is surpassed. Therefore, issuers must antici-

pate whether their compensatory issuances

could exceed $10 million within any consecu-

tive 12-month period and deliver requisite

disclosures or risk losing the Rule 701 exemp-

tion entirely.

E Proposed Amendments. The requirement to

provide additional disclosures in transactions

exceeding $10 million would only apply with
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respect to those sales that actually exceed the

$10 million threshold.

Revise the required age of financial statements

delivered pursuant to the additional disclosure

requirements.

E Current Rules. Financial statements must be as

of a date no more than 180 days prior to the date

of sale of securities relying on the Rule 701

exemption and be completed within three

months after the quarter end (i.e., issuers must

prepare quarterly financial statements).

E Proposed Amendments. The current require-

ment is overly burdensome, particularly for

foreign private issuers that are typically only

required to provide semi-annual and annual

financial statements under their home country

jurisdiction. Under the proposed amendments,

financial statements would need to be made

available on a semi-annual basis and completed

within three months after the end of the second

and fourth quarters.

Raise two of the three alternative regulatory ceil-

ings that cap the overall amount of securities that a

non-reporting issuer may sell pursuant to the ex-

emption during any consecutive 12-month period.

E Current Rules. The maximum amount of secu-

rities that may be offered in reliance on Rule

701 in any consecutive 12-month period is the

greatest of: 15% of the outstanding amount of

the class of securities being offered; an amount

equal to the value of 15% of the issuer’s assets;

or $1 million.

E Proposed Amendments. The maximum amount

of securities that may be offered in reliance on

Rule 701 in any consecutive 12-month period

is the greatest of: 15% of the outstanding

amount of the class of securities being offered

(unchanged); an amount equal to the value of

25% of the issuer’s assets; or $2 million.

Expand the categories of persons eligible to

receive Rule 701 issuances to include employees of

any subsidiary, whether or not majority-owned.

The proposed amendments with respect to Form

S-8 would, among other things:5

E Clarify that an issuer (i) may register multiple

employee benefit plans on a single Form S-8,

(ii) may add additional plans to an existing

Form S-8 by filing an automatically effective

post-effective amendment, so long as such

plan(s) does not require the authorization and

registration of additional securities for offer

and sale, (iii) may add securities or classes of

securities to an existing Form S-8 by filing an

automatically effective post-effective amend-

ment, and (iv) is not required to allocate regis-

tered securities among multiple employee ben-

efit plans on a single Form S-8.

E Amend the fee calculation and payment rules

for defined contribution plans to (i) permit

registration of securities offered to be based on

the aggregate offering price of all securities

registered, and (ii) implement a new fee pay-

ment method allowing issuers to pay the fee for

all sales made during any given fiscal year no

later than 90 days after the issuer’s fiscal year

end.

E Eliminate the requirement to describe the tax

effects of plan participation on the issuer. The

tax effects on employee participants would still

be required.

The proposed amendments are subject to a public

comment period of 60 days after publication in the

Federal Register, which occurred on December 11,

2020.
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Nasdaq to Advance Diversity Through New
Proposed Listing Requirements

On December 1, 2020, the Nasdaq Stock Market

LLC (“Nasdaq”) filed a proposal with the SEC to

adopt new listing standards to advance board diver-

sity and enhance diversity disclosures for Nasdaq-

listed companies. “Nasdaq conducted an internal

study of the current state of board diversity among

Nasdaq-listed companies based on public disclo-

sures, and found that while some companies already

have made laudable progress in diversifying their

boardrooms, the national market system and the pub-

lic interest would best be served by an additional

regulatory impetus for companies to embrace mean-

ingful and multi-dimensional diversification of their

boards. It also found that current reporting of board

diversity data was not provided in a consistent man-

ner or on a sufficiently widespread basis.”6 The

purpose of the proposal is to provide stakeholders

with a better understanding of current board compo-

sition and enhance investor confidence that all

Nasdaq-listed companies are considering diversity in

the selection of its directors.7

If approved by the SEC, Nasdaq-listed companies

will be required to:8

E Have at least one director who self-identifies as

female; and

E Have at least one director who self-identifies as

Black or African American, Hispanic or Latinx,

Asian, Native American or Alaska Native, Na-

tive Hawaiian or Pacific Islander, two or more

races or ethnicities, or as LGBTQ+; or

E Publicly disclose why the company does not

have at least two directors on its board who

self-identify in the categories listed above.

Annual Disclosure and Diversity Compliance
Period

Annual Disclosure. Nasdaq-listed companies will

be required to publicly disclose9 board-level diver-

sity using the board diversity matrix10 developed by

Nasdaq (or a substantially similar format) within one

calendar year of the SEC’s approval of the proposal.

After the first year of disclosure, companies will be

required to disclose their board diversity statistics for

the current year and the immediately preceding year.

The diversity information disclosed by the company

would be required to come directly from the director

and individual directors would have the right to opt

out of disclosing their gender, race or whether they

are LGBTQ+, in which case the company would rec-

ord a response of “undisclosed.” Furthermore, the di-

versity information disclosed in the matrix would not

identify individual directors by name.

Diversity Compliance Period. The timeframe to

meet the minimum board composition expectations

set forth in the proposal will be based on the compa-

ny’s listing tier on Nasdaq:

E All Nasdaq-listed companies will be expected

to have one diverse director within two years

of the SEC’s approval of the proposal, or pub-

licly disclose why they do not have at least one

diverse director.

E Companies listed on the Nasdaq Global Select

Market and Nasdaq Global Market will be

expected to have the second diverse director

within four years of the SEC’s approval of the

proposal, or publicly disclose why they do not

have at least two diverse directors.

E Companies listed on the Nasdaq Capital Mar-

ket will be expected to have the second diverse

director within five years of the SEC’s approval

of the proposal, or publicly disclose why they

do not have at least two diverse directors.

Companies that do not meet the board composi-

tion objectives within the timeframes specified above

will not be subject to delisting so long as they provide
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a public explanation11 of their reason(s) for not meet-

ing the objectives. Newly-listed companies will be

required to comply with the board composition

objectives within one year of listing.

If a company does not have the required minimum

number of diverse directors and fails to make the

required public disclosure explaining why it does not

meet the diversity requirement, Nasdaq’s qualifica-

tions department would promptly notify the company

of the deadline to cure the deficiency: the later of its

next annual meeting of shareholders or 180 days

from the event that caused the deficiency.

Smaller Reporting Companies, Foreign
Private Issuers and Exemptions

Smaller Reporting Companies (SRCs). SRCs can

satisfy the diversity requirement by having two

female directors.

Foreign Private Issuers (FPIs). FPIs can satisfy

the diversity requirement by having two female

directors or one female and one underrepresented in-

dividual based on national, racial, ethnic, indigenous,

cultural, religious or linguistic identity in the compa-

ny’s home country jurisdiction.

Exemptions. Certain Nasdaq-listed companies

would be exempted from the board diversity require-

ments including certain kinds of acquisition compa-

nies, asset-backed issuers and other passive issuers,

limited partnerships, management investment com-

panies, issuers of non-voting preferred securities,

debt securities and Derivative Securities, and issuers

of securities listed under Rule 5700 Series.

To support Nasdaq-listed companies with board

composition planning objectives, Nasdaq introduced

an exclusive partnership with Equilar, a leading

provider of corporate leadership data solutions, to

access a large community of highly-qualified, di-

verse, board-ready candidates. The services offered

through this exclusive partnership would be free to

all Nasdaq-listed companies. Nasdaq will also pro-

vide templates, disclosure guidelines and frequently-

asked-questions on its Listing Center website.

The proposal is subject to a public comment pe-

riod of at least 21 days after publication in the Federal

Register, which occurred on December 11, 2020.

ENDNOTES:

1See Rel. No. 34-90679 (Dec. 16, 2020), avail-
able at https://www.sec.gov/rules/final/2020/34-
90679.pdf.

2See Press Rel. No. 2020-294 (Nov. 24, 2020),
available at https://www.sec.gov/news/press-release/
2020-294.

3See Press Rel. No. 2020-293 (Nov. 24, 2020),
available at https://www.sec.gov/news/press-release/
2020-293.

4See Rel. No. 33-18091 (Nov. 24, 2020), at 9-44,
available at https://www.sec.gov/rules/proposed/
2020/33-10891.pdf.

5See Rel. No. 33-18091 (Nov. 24, 2020), at 44-
81, available at https://www.sec.gov/rules/proposed/
2020/33-10891.pdf.

6See Initial Prop. Rule “A proposal to advance
board diversity and enhance transparency of diver-
sity statistics through new proposed listing require-
ments” (Dec. 1, 2020), at 3, available at https://listin
gcenter.nasdaq.com/assets/RuleBook/Nasdaq/filing
s/SR-NASDAQ-2020-081.pdf.

7See Nasdaq Press Rel. (Dec. 1, 2020), available
at https://www.nasdaq.com/press-release/nasdaq-to-
advance-diversity-through-new-proposed-listing-req
uirements-2020-12-01.

8See Initial Prop. Rule “A proposal to advance
board diversity and enhance transparency of diver-
sity statistics through new proposed listing require-
ments” (Dec. 1, 2020), available at https://listingcent
er.nasdaq.com/assets/RuleBook/Nasdaq/filings/SR-
NASDAQ-2020-081.pdf.

9Either via the company’s proxy statement or in-
formation statement for its annual meeting of share-
holders, or on the company’s website, provided the
company submits a link to the information through
the Nasdaq Listing Center within 15 calendar days of
the company’s annual meeting of shareholders.
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10Available at https://listingcenter.nasdaq.com/as
sets/Board%20Diversity%20Disclosure%20Matrix.
pdf.

11See supra note 9.
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