Low-Tech Restoration
Consultation & Permitting
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What is a consultation? Vs. Permit?

* Review
proposed * Timelines
Consultation i Inquiry 2ty actions . What.'s
* Application S o Determine if Permitted
permit « Conditions

needed and if

“Thanks for notification, no permit is necessary.”

- [fthis 1s outcome, just get a paper trall of that. ..
(whether triggered by inquiry or application)

- Letthe regulator decide that every time



Regulator responds to what you ask for...
make sure you ask for right thing.

CONSULTATION AND PERMITTING

Low-tech structures (e.g., beaver dam analogues (BDAs), post-assisted log structures (PALS); see also Appendix 1 in
Chapter 1 for many others: Shahverdian et al_, 2019a) are different from a permitfing standpoint than more traditional
engineenng-based sfructures (e.g., engineered log jams, J-hooks, cross veins, elc.), because they are not designed
or consfructed to be relatively permanent, but instead designed to promote processes. Most BDAs and PALS are
designed and constructed fo have a design life of <1 year, despite often having lifespans in excess of decades. This
means they are not ceriified by an engineer to sustain a specific magnitude flood tied to a recurrence interval high-flow
(e.g., 29, 50 or 100 year recurrence interval floods). Individual sfructures are meant fo be dynamic wherein change is
not only expected, but explicitly the design objective (e.g., may fill up with sediment, breach, or move; see Chapter 4:
Shahverdian et al., 2019¢). However, when constructed in large numbers, many structures are expected to persist for
several years and the wood from structures that move is expected to accumulate on downstream structures (e.g.,
strength in numbers Restoration Prnciple b, see Chapter 2: Wheaton et al., 2019). The design process for low-tech
restoration s simple, pnmarily performed in the field, and we recommend that permits are sought for groups of
structures called (see Chapter 2: Shahverdian et al., 2019b). Thus, when submitbng a permit application practitioners
are encouraged fo describe the locations, goals and objecfives of each complex (and overall project), building matenals
3::[311

CHAPTER b: LOW-TECH RESTORATION PROJECT IMPLEMENTATION

RIVERSCAPE RESTORATION MANUAL
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Why is permitting so
variable from State to

Yermitting Overview

State?

United States
Department of

Part 654 Stream Restoration Design
National Engineering Handbook

Chapter 17

Permitting Overview
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654.1701 Introduction

Every stream design or restoration effort is subject to
regulatory requirements. Designers should be aware of
project permitting requirements and develop a proj-
ect plan and budget identifying resources and project
approaches that meet permit conditions. Depending
on the type of project and its location, these can range
from minimal to a full set of required Federal, state,
and local permits. The applicable programs and per-
mits can include:

* National Environmental Policy Act
* Endangered Species Act

* National Historic Preservation Act
* Wild and Scenic Rivers Act

* Fish and Wildlife Coordination Act
¢ (Clean Water Act

* Rivers and Harbors Act of 1899

s Magnuson-Stevens Fishery Conservation and
Management Act

* Local and state water quality permits
* Water rights

s National Flood Insurance Program

Drivers are Acts, Statutes, Policies,
Programs @ Federal, State & Local levels
Interpretation of “new” practices under
regulatory requirements not written for
low-tech

Local and state flood permits

Local zoning permits
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Non-Exhaustive List of Agencies to Consult With

Federal - R

= U.5. Army Corps of Engineers (Corps) — The Corps administers permits for Secfion 404 of the Clean Water
Act and Section 10 of the Rivers and Harbors Act which commonly apply to instream restoration projects
occurnng in ‘waters of the U.S.

= U.5. Fish and Wildlife Service (USFW3) — USFWS regulate inland, and NOAA Fishenes regulate
anadromous fishes under the Endangered Species Act (ESA). Consultation may be required where federally-
protected species may be affected by project actions.

s National Oceanic and Atmospheric Administration Fisheries Service (NOAA Fisheries) - NOAA
Fisheres, along with USFWS, administers the Endangered Species Act. Consultation may be required where
federally-protected species may be affected by project actions.

= National Environmental Policy Act — If the project has a federal nexus (funding, parficipants, on federal
land), then the proposed work must also be in compliance with the National Environmental Protection Act
(MEPA). A federal agency will take the lead for evaluating the NEFA component.

StatelLocal

= State Historic Preservation Office (SHPQ) — The SHPO manages and administers programs for the
protection of the state's historic and culfural resources, in accordance with the Mational Historic Preservation
Act. Most restoration projects require consultation due to ground-disturbing activities.

s Department of Water Rights, Water Resources, or Engineers Office — Depending upon the location, some
states require consultation with the agency overseeing water rights when implementing instream restoration
projects.

s Department of Fish and Wildlife - Depending upon the location, some states require consultation with the
state fish and wildlife agency when implementing instream restoration projects. Many states establish ‘work
windows' that guide timing of project implementation fo minimize adverse impacts fo species of concem.
Some states also have requirements related to fish passage and stream habitat management.

= County and municipal governments — Although rare, some local governments require sfream alterafion
permits or other coordination for restoration work. Counties in some states require shoreline permits, though
some states provide exemption for fish and wildlife habitat enhancements.

s  State Departments of Land or Ecology - State Departments of Land or Ecology regulate more general
physical and ecological impacts (nof just water, or fish/wildlife) and may require permits for stream
alteration.
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Recognize low-tech is NEW
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for many regulators

CONSULTATION & PERMITTING

Below are some tips for project planners to keep
in mind when navigating regulatory consultations
for low-tech restoration:

m Understand the intent of the governing
regulations.

m Put yourself in the shoes of the regulator.

m Establish a rapport with your regulators and
earn their trust.

m Communicate regularly and clearly.
m Be realistic about time frames.
m Ask to permit for complexes not structures.

m Even if permit is not required, let regulator
make that decision.

m Seek permit(s) for staged implementation &
maintenance.

m Attend local permitting workshops.

.
m UtahStateUniversity
RESTORATION CONSORTIUM

The content in this Pocket Guide is sourced from
the Low-Tech Process-Based Restoration of
Riverscapes: Design Manual.

LOW-TEC
PROCESS-BASED

RESTORATION

OF

RIVERSCAPES
D N MANUAL

'gi_&:w‘__ Edited by:

Stephen N. Bennett, Nicolaas
Scott M. Shahverdian

Full manual available at:
http://lowtechpbr.restoration.usu.edu
in print and free online
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What of design to submit... What not to:

Provide enough for regulator to make informed decision,
But not so much detail that you don't have flexibility
RECOMMENDED MINIMUM DESIGN PACKAGE

Complex Design Tables «
Project-Scale Map(s) « Complex-Scale Map(s) (Clear Complex Objectives & Hypotheses)

(Drainage Netwark) (One for each complex)

Note, structure design tables are possible but not always
necessary as during construction not all structures are
built exactly as designed, and flexibility is key (e.q. 12-15
structures specified).

Typical Structure Schematics «

Shows complex locations on drainage Shows structure locations within each — ._] -

netwaork. complex, complexes zone of influence, SR e SERERIABERLT llanforms p
structure types, & valley bottom extents. =, e - TSR —— prDEiles i h‘elpful

: WA~ 10 convey what typical structures

' will look like, but need not be

followed rigidly.

10.13140/RG.2.2.28222.13123/1
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Can | ask for permit for just that?

e Ask for permit for complex with + count
on number of structures in it (give you
oSt Ma latitude)
TR « Don't ask for permit for precise (i.e.
13 structures)
 Ask for permit with range (e.g. 4
complexes totaling 12-20:struetures)

pilot, phase 1, phase 2, ma

R

and/or adaptive managﬂ%;;-_._

R

shows structure locations within each
complex, complexes zone of influence,
structure types, & valley bottom extents.
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Water Rights... Rapidly Evolving

Don’t be Afraid, Its N
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State of Utah
DEPARTMENT OF NATURAL RESOURCES

MICHAEL B, STYLER
Esecaire Dirscar

GARY R. HERBERT
@

Ciove o Division of Water Rights
SPENCE) KENT L. JONES
Lieutenan Cveror ‘St Engtncer Divisten Dieetor

Internal Correspondence Division of Water Rights

To: Water Rights Division Staff

N

n of Water Rights

From: Kent L. Jones, P.
State Engineer
Director — Utah D

Date: December 28, 2018

Subject: POLICY FOR BEAVER DAM ANALOGUE (BDA) CONSTRUCTION

With increased activity in d on natural streams, often

il , small i

referred to as Beaver Dam Analogues (BDA), it has come to the attention of the Division of
Water Rights that there is a significant concern as to the effect theses BDAs are having on
existing water rights. D users are d that by i ing water with a BDA,
water that flowed naturally down the stream to the water right holders is now stopped from
flowing to them. Even though it is a small amount of water, it is still taking water away from the
downstream users. Usually BDA projects proposes to do several of these small impoundments
on the same stream which collectively add to the amount of water lost to the system. In addition,
they assert that the impoundments allow water fo seep into the surmo\_md?ng rip;nrian area
providing water for additional vegetative growth and increased evapotranspiration. It is asserted
that this would diminish the amount of water flowing to satisfy downstream water right holders
and impair their water rights.

Proponents for the use of BDAs are of the opinion that these impoundments are small and create
limited impact to the stream flow and downstream water right holders. They assert that the
BDA’s actually enhance the stream channel and the streamflow by allowing the water to seep
into the riparian areas which allows the water to return to the stream over an extended time
period. This in turn helps the stream flow longer than it would if the water went down the
channel unimpeded. They further assert that with the BDAs, stream erosion is diminished and
riparian zones are heathier. Evidence has been presented that these BDA areas have helped
prevent fire damage during wildfire events and have helped restore damaged streams impacted
by runoff from these burn arcas. Further explanation detailed how many of these structures are
temporary in nature and may be washed away in flooding events encountered though the annual
water eycle.

The State Engineer is ible for the general inistrati supgrvis1nn of the v
waters of the state and the ippropriati a . and DNR
distribution of those waters, We are concerned about protecting the water rights 3

1594 West Norih Temple, Suite 220, PO Box 146300, Sal Lake City, UT B4114-6300
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MEMO

State of Idaho

Department of Water Resources

322 E Front Street, P.0. Box 83720, Boisc, Idaho 83720-0098
Phone: (208) 287-4800 Fax: (208) 287-6700

Date:  December 19, 2019

To: IDWR Stream Channel Protection Staff

From:  Tim Luke, Water Compliance Bureau Chief

Copy:  Mat Weaver, P. E., Deputy Director, Idaho Department of Water Resources
Garrick Baxter, Deputy Auorney General, Idaho Department of Water Resources

Subject: Processing Joint Applications for Permit Proposing Beaver Dam Analogs and Post
Assisted Log Structures.

Purpose of Memo

This memo directs Idaho Department of Water Resources (“IDWR™) staff regarding processing
of stream channel alteration permits (or Joint Applications for Permits) that propose construction
or installation of Beaver Dam Analogs (“BDAs"), Post Assisted Log Structures (“PALS™) or
similar treatments that simulate beaver dams or beaver dam activity on perennial streams. For
purposes of this memo, BDAs and PALS are collectively referred to as BDA/PAL structures
This guidance is considered temporary to address pending or new applications proposing
BDA/PAL structures until IDWR develops a long-term policy for processing such applications.

Background

IDWR has received a number of Joint Applications for Permits (“Joint Applications™) over the
past year that proposed the installation of a series of low impact restoration structures on certain
stream reaches. Some Joint Applications received by IDWR propose 15 to over 50 BDA/PAL
structures over river reaches from one to several miles.

BDAs are hand-built structures that mimic beaver dams. BDAs are permeable, channel-spanning
structures with a constant crest elevation, constructed a mixture of woody debris and fill
malerial to promote temporary ponding of water (Utah State University, 2019, 23). PALS are
hand-built structures that mimic beaver activity and promote the processes of wood
accumulation. PALS consist of woody material pinned together with untreated wooden posts
driven into the substrate (Utah State University, 2019, 23). PALS may span channels, attach to
banks, or may be located in the middle of a channel to split flow around the structure.

The construction of BDA/PAL structures may temporarily or permanently impact downstream
water users. Impacts depend on the type of structures, the number of structures, the timing of
construction, and the proximity of construction to downstream water users. To prevent



https://idwr.idaho.gov/files/legal/guidance/Stream-Channel-Alteration-Memo-BDA.pdf
https://www.waterrights.utah.gov/wrinfo/policy/20181228-Policy%20for%20Beaver%20Dam%20Analogue%20(BDA)%20Construction.pdf

Summary Guidance

CONSULTATION & PERMITTING

Below are some tips for project planners to keep
in mind when navigating regulatory consultations
for low-tech restoration:

Yo m Understand the intent of the governing
' regulations

m Put yourself in the shoes of the regulator.

m Establish a rapport with your regulators and ||~
earn their trust.

- :
' m Communicate regularly and clearly.
m Be realistic about time frames.
y _ m Ask to permit for complexes not structures.
N ¥ m Even if permit is not required, let regulator

make that decision.

m Seek permit(s) for staged implementation &
maintenance.

m Attend local permitting workshops.
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Patience

Trust

Empathy

Realistic Expectations
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