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  1                 P R O C E E D I N G S

  2             MR. LARSEN:  I'd like to call the

  3   meeting to order of the Town of Kiawah Island

  4   Board of Zoning Appeals, and I just noted that

  5   our first order of business today is the election

  6   of officers for the year.

  7             I'm going to open the nomination

  8   process now.  Does someone have a nomination for

  9   chair?

 10             MR. HACKER:  I will nominate Charlie

 11   Larsen.

 12             MR. LARSEN:  Is there a second?

 13             MR. GILMORE:  I second it.

 14             MR. LARSEN:  All right.  Any other

 15   nominations?  Please.

 16             MR. GILMORE:  Move nominations be

 17   closed.

 18             MR. LARSEN:  Thank you, Randy.

 19             MR. GILMORE:  You're welcome, Charlie.

 20             MR. LARSEN:  If there are no other

 21   nominations, I suppose someone needs to make a

 22   motion to close the election; and then you'll

 23   need a second.

 24             MR. GILMORE:  I just did.

 25             MR. BURKE:  Second.
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  1             MR. LARSEN:  To close?

  2             MR. GILMORE:  Yes.

  3             MR. LARSEN:  All in favor.

  4               (All members respond aye.)

  5             MR. LARSEN:  Someone have a nomination

  6   for vice chair?  I would like to nominate Ron

  7   Hacker.

  8             MR. GILMORE:  I'll second that.

  9             MR. CLAWSON:  Second.

 10             MR. LARSEN:  Any another nominations?

 11             MR. BURKE:  Move to close.

 12             MR. LARSEN:  Second.

 13             MR. GILMORE:  Second.

 14             MR. LARSEN:  All in favor, signify by

 15   saying aye.

 16               (All members respond aye.)

 17             MR. LARSEN:  Congratulations, Ron.  Dan

 18   is the secretary.  Dan.  So we're finished;

 19   correct?

 20             MS. WERKING:  You can just formally

 21   adopt that.

 22             MR. LARSEN:  Okay.

 23             MS. WERKING:  I think every year you

 24   have to --

 25             MR. LARSEN:  We will formally adopt
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  1   that.  So I will -- the second thing I will do is

  2   to read the protocol for this and all of the

  3   meetings for the BZA.

  4             The Board members who will hear your

  5   case today are:  Ron Hacker, Tom Burke, Mike

  6   Clawson, Randy Gilmore, and Jack Braden.  Staff

  7   members present are Jenny Werking and Sally

  8   Brooks, and I wish our lawyer were here today.

  9   Do we have a lawyer today?  We don't, do we?

 10             MS. WERKING:  No.

 11             MR. LARSEN:  Our case rulings from this

 12   and any BZA meeting are available for public

 13   review and inspection during normal business

 14   hours at the Town Hall.

 15             At this time I would like to explain to

 16   the public the workings of the BZA.  The Board of

 17   Zoning Appeals is a quasi- judicial body

 18   established to interpret and grant relief from

 19   the Zoning Ordinance.  The Board of Zoning

 20   Appeals has jurisdiction over three types of

 21   cases:  Appeals, Variances, and Special

 22   Exceptions.

 23             Appeals are heard regarding

 24   administrative actions or decisions by the Zoning

 25   Administrator or Staff.  Variances may be granted
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  1   when strict application to the Zoning Ordinance

  2   would cause an unnecessary hardship.

  3             This Board's actions must be based on

  4   specific standards as contained in the South

  5   Carolina Local Government Planning Enabling Act

  6   of 1994 and the Town of Kiawah Island Zoning

  7   Ordinance.

  8             Then there's Special Exceptions.  These

  9   allow the Board to permit uses if certain

 10   conditions as contained in the Zoning Ordinances

 11   are met.  A simple majority vote of the quorum

 12   present is required to grant a Variance or to

 13   overturn the decision of the Zoning Administrator

 14   in appeal or to grant a Special Exception.

 15             Because today's hearing is a public

 16   fact-finding meeting, we are in compliance with

 17   the Freedom of Information Act and South Carolina

 18   Code 6-29-70.  15 days prior to this hearing, an

 19   announcement was printed in the Post & Courier, a

 20   sign was posted on or near the designated

 21   property, and a notice was mailed to the

 22   applicant or representative, to residents within

 23   300 feet of the application, and to parties of

 24   interest.

 25             Persons, organizations, and news media
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  1   that have requested declaration of our meeting

  2   have also been notified.

  3             The Freedom of Information Act does not

  4   require notification of anyone other than the

  5   applicant and parties of interest.  Our purpose

  6   today is for interested parties to be heard in

  7   order to assist the Board in gathering evidence

  8   pertinent in each case.  If the members of the

  9   BZA feel the need for further information to

 10   clarify a case, the Board has the authority to

 11   subpoena witnesses.

 12             In addition to your testimony, our

 13   Board has been presented written information

 14   submitted to the Staff by the applicant or their

 15   agent for each case.  This information is now

 16   considered to be evidence and is considered into

 17   the permanent record of this body.  It is assumed

 18   that it is complete, true, and accurate.

 19             Also we have been presented data

 20   assembled by the Staff for the purpose of

 21   clarifying the location and the effect on

 22   surrounding property.  Our Board is empowered to

 23   approve, approve with conditions, or to deny your

 24   request.  We are also authorized to defer a case

 25   should there be a need to attain additional
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  1   information.

  2             I'm going to repeat that for the cases

  3   today.  We are also authorized to defer a case

  4   should there be a need to obtain additional

  5   information.

  6             If any applicant's request is approved

  7   for a Special Exception, a Variance, or an appeal

  8   of a decision by the Zoning Administrator, they

  9   must go to the Town of Kiawah Island to apply for

 10   permits.  Variances and Special Exceptions

 11   granted by the BZA are valid for 12 months after

 12   this meeting.

 13             However, if an applicant's request is

 14   disapproved and they wish to appeal the decision

 15   of this Board concerning their case, appeals must

 16   be addressed to the Circuit Court.  South

 17   Carolina Code 6-29-820 states that the appeal

 18   must be filed by the applicant within 30 days

 19   after the decision of the Board is mailed to

 20   them.  Failure to -- failure to hear -- to file

 21   an appeal within the time limit deprives the

 22   Court of jurisdiction to hear the matter.

 23             And because this is a quasi-judicial

 24   body, everything said in the meeting must be

 25   complete, true, and accurate.  All of the
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  1   information provided to the BZA is considered

  2   evidence, and this Board may certify contempt of

  3   Circuit Court if false statements are made either

  4   in writing or orally.  Because of this, each

  5   person who wishes to address the Board today will

  6   have to be sworn in.

  7             In order to expedite the procedure,

  8   those wishing to speak, please stand now as a

  9   group.  Mrs. Werking will administer the oath.

 10             MS. WERKING:  If you are going to

 11   present evidence to the Board or think you may,

 12   please raise your right hand.

 13                 (Witnesses are sworn.)

 14             MR. LARSEN:  I shall now call Case

 15   BZAV-2-14-17854 at 27 Marsh Cottage Lane.  Staff

 16   will present facts pertinent to the case.  I

 17   shall then call the applicant to address the

 18   case.  The applicant shall please stand and state

 19   their name, their current address for the record,

 20   before presenting testimony.

 21             I will then ask for all those speaking

 22   either in support or against the case, and they

 23   shall follow the same procedure for identifying

 24   themselves and are limited to two minutes each.

 25   The applicant will also have two minutes for
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  1   rebuttal.

  2             Thank you.

  3             MS. BROOKS:  All right.  Our first

  4   case, Tim Hilkhuijsen representing the property

  5   owner, Kristen Byers, is requesting a Variance at

  6   27 Marsh Cottage Lane, TMS 265-09-00-018, for the

  7   reduction of the required 20-foot -- 20-feet rear

  8   yard setback for approximately 10.27 square feet

  9   encroachment of a lower deck, the reduction of

 10   the required 15-feet side yard setback for

 11   approximately 92 square feet encroachment of an

 12   upper deck, for approximately 40 square feet

 13   encroachment of steps and for approximately 13

 14   square feet of encroachment of an HVAC unit

 15   stand; and to increase the required lot --

 16   increase the required 40 percent maximum lot

 17   coverage by 6.57 percent to 46.57 percent.

 18             The Board may approve, approve with

 19   conditions, or deny all or portions of this

 20   request.

 21             The subject property and surrounding

 22   properties to the north, south, and west are

 23   located in the Residential R2 Zoning District

 24   within the developed area of Kiawah Island.  The

 25   subject property is bordered to the east by OCRM
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  1   Critical Line wetlands.

  2             The Town of Kiawah Island Land Use

  3   Planning and Zoning Ordinance, Property Setback

  4   Requirements Appendix requires a 25-feet front

  5   yard setback, a 15-feet side yard setback, and a

  6   20-feet and 30-feet rear yard setback.

  7             The subject property contains 10,907.7

  8   square feet total lot area, 8,908.6 square feet

  9   of highland, and 1,999.1 square feet of marsh.

 10   The Ordinance, Section 12-66, R2, Residential

 11   District, Table 2C, Lot Standards For R2

 12   Single-Family Detached Dwellings requires maximum

 13   lot coverage of 40 percent when a lot is between

 14   8,000 and 11,999 square feet in size.  The

 15   Ordinance defines "lot coverage" as quote, total

 16   percentage of lot area that is impervious,

 17   including buildings and pervious driveways and

 18   walkways and other pervious paved areas,

 19   including pervious decks and porches, end quote.

 20             The existing home was built in 1995 per

 21   Charleston County records.  The applicant has

 22   provided a copy of the original approved site

 23   plan, a survey from 2010, and a survey from 2013.

 24             The original site plan was approved by

 25   the Kiawah Island Architectural Review Board on
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  1   June 15, 1994, per Charleston County records.

  2   The requested variances are resulting from

  3   discrepancies between the approved site plan from

  4   1994 and the existing survey from 2013.

  5             No zoning permit records were found for

  6   the deck and steps or the HVAC location on the

  7   south side of the home.  These improvements

  8   increase the lot coverage over 40 percent and

  9   encroach into the setbacks.  Therefore, Variance

 10   approval is required to bring these unpermitted

 11   improvements into compliance.

 12             However, the applicant has provided

 13   additional documentation from the original

 14   architect and the County Assessor's Office

 15   showing these improvements, and the applicant

 16   states in the Letter of Intent that these

 17   structures have been in place since 1995 as part

 18   of the original construction.

 19             Plans were submitted to Zoning Staff on

 20   January 14, 2014, including modifications to the

 21   deck and the installation of a pool adjacent to

 22   the deck; however, these plans have been placed

 23   on hold until the Variance request for the

 24   existing conditions have been addressed.

 25             The Kiawah Island Architectural Review
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  1   Board issued two letters concerning the

  2   modifications to the existing structure in

  3   granting additional approval.

  4             A site visit was conducted on

  5   February 28, 2014, at which time the following

  6   determinations were made regarding the Approval

  7   Criteria for Variances as stated in Chapter 12 of

  8   the Town of Kiawah Island Land Use Planning and

  9   Zoning Ordinance, Article II, Division 5, Section

 10   12-163.4.

 11             Findings of Fact:  The Board -- the BZA

 12   may grant a Variance only if exceptional

 13   circumstances exist and where practical

 14   difficulty or unnecessary hardship is so

 15   substantial, serious, and compelling that

 16   relaxation of the general restrictions ought to

 17   be granted.

 18             No Variance shall be granted unless the

 19   Board -- unless the applicant shall show and the

 20   BZA shall find that:

 21             Criteria A:  There are extraordinary

 22   and exceptional conditions pertaining to the

 23   particular piece of property.

 24             Staff's response:  There may be

 25   extraordinary and exceptional conditions
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  1   pertaining to the property.  The OCRM Critical

  2   Line has encroached into the property since the

  3   completion of the home in 1995 resulting in the

  4   construction of a bulkhead permitted by OCRM in

  5   2006, per the submitted permit document.

  6   Additionally, there is a discrepancy between the

  7   approved and permitted site plan from 1994 and

  8   the existing structure on site.

  9             Criteria B:  These conditions do not

 10   generally apply to other property in the

 11   vicinity.

 12             Staff's response:  These conditions

 13   vary and may not generally apply to other

 14   properties in the vicinity.

 15             Criteria C:  Because of these

 16   conditions, the application of this Ordinance to

 17   the particular piece of property would

 18   effectively prohibit or unreasonably restrict the

 19   utilization of the property.

 20             Staff's response:  The utilization of

 21   the property may be restricted, but it would not

 22   be prohibited.  The setback encroachments

 23   permitted in 1994 may be continued within the

 24   same footprint approved in 1994; however, any

 25   expansion outside of this footprint and within
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  1   the setback would require Variance approval from

  2   the BZA.

  3             Criteria D:  The authorization of this

  4   request of a Variance will not be of substantial

  5   detriment to adjacent property or to the public

  6   good, and the character of the Zoning District

  7   will not be harmed by the granting of the

  8   variance.

  9             Staff's response:  Authorization of

 10   this Variance may not be a substantial detriment

 11   to the adjacent properties nor to the public

 12   good, and the character of the Zoning District

 13   may not be harmed by granting of this Variance.

 14             The applicant's Letter of Intent

 15   contends, quote, as our supporting drawings and

 16   documents indicate, our home was built in 1995 as

 17   shown on our provided plat and drawings set dated

 18   2-14-14.  It appears that Charleston County

 19   Zoning does not have a record of the current

 20   conditions of the attached deck and HVAC

 21   compressor stand structure that is currently

 22   there and has been in place since 1995.  We're,

 23   therefore, requesting that the Board grant us a

 24   Variance for an existing overage of the lot

 25   coverage.  We, therefore, request that the Board
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  1   allow for the structure to be brought up to date

  2   as it currently stands, end quote.

  3             Criteria E:  The Board of Zoning

  4   Appeals shall not grant a Variance the effect of

  5   which would be to allow the establishment of a

  6   use not otherwise permitted in a Zoning District,

  7   to extend physically a nonconforming use of land,

  8   or to change the Zoning District boundary shown

  9   on the official zoning map.

 10             Staff's response:  Granting of this

 11   Variance would allow the establishment of a use

 12   not otherwise permitted in this Zoning District,

 13   extend physically a nonconforming use of land, or

 14   change the Zoning District boundaries.

 15             Criteria F:  The fact that property may

 16   be utilized more profitably should a Variance be

 17   granted may not be considered grounds for a

 18   Variance.

 19             Staff's response:  The BZA may not

 20   consider profitability when considering this

 21   Variance request.

 22             Criteria G:  The need for the Variance

 23   shall not be the result of the applicant's own

 24   actions.

 25             Staff's response:  The need for the
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  1   Variance may not be the result of the applicant's

  2   or the current property owner's own actions.  Per

  3   the applicant's Letter of Intent, the requested

  4   encroachments were in place when the current

  5   owner purchased the property in 2011.

  6             Criteria H:  Granting of the -- of the

  7   Variance will not be contrary to the public or

  8   neighborhood interests nor will not adversely

  9   affect other property in the vicinity, nor

 10   interfere with the harmony, spirit, intent, and

 11   purpose of these regulations.

 12             Staff's response:  Granting of this

 13   Variance may not be contrary to the public or

 14   neighborhood interests, may not adversely affect

 15   other property in the vicinity, nor interfere

 16   with the harmony, spirit, intent, and purpose of

 17   these regulations.

 18             The Kiawah Island ARB issued

 19   conditional approval for modifications to the

 20   existing structure in their in Variance Request

 21   letter dated October 21, 2013, and their Major

 22   Improvement Review Variance Request Letter dated

 23   December 17, 2013.

 24             And Criteria I:  Granting of the

 25   Variance does not substantially conflict with the
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  1   Comprehensive Plan or the purposes of this

  2   Ordinance.

  3             Staff's response:  The requested

  4   encroachments and lot coverage increase are not

  5   considered nonconforming as described in

  6   Section 12-192 Nonconforming Structures of the

  7   Ordinance because they were not lawfully erected

  8   based on the permit records.  Granting of this

  9   Variance would bring these structures in

 10   compliance; however, this may conflict with the

 11   Comprehensive Plan or the purposes of this

 12   Ordinance.

 13             Action:  The Board of Zoning Appeals

 14   may approve, approve with conditions, or deny

 15   Case BZAV-2-14-17854 based on the Findings of

 16   Fact unless additional information is deemed

 17   necessary to make an informed decision.

 18             Does the Board have any questions of

 19   Staff at this time?

 20             MR. LARSEN:  Yes.  Randy.

 21             MR. GILMORE:  I do, but you may not be

 22   the one who can answer it.

 23             MS. BROOKS:  Okay.

 24             MR. GILMORE:  In the -- dealing with

 25   lot coverage, we have two things here we're
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  1   talking about, an overhanging deck and a

  2   cantilevered air conditioning stand.  Neither one

  3   of them touch the ground, as I understand it; and

  4   maybe I'm wrong.

  5             When we are figuring lot coverage,

  6   we're talking about the foundation.  We measure

  7   the house off the foundation.  We don't measure

  8   off the drip line of the roof.  And in some cases

  9   there's a 3- or 4-foot differential.  I mean, our

 10   roof lines always cantilevered over the -- or

 11   generally cantilever over the foundations.  I

 12   don't understand why these nonsurface areas are

 13   being incorporated into the lot coverage.

 14             MS. BROOKS:  They typically are

 15   incorporated into the lot coverage, even if

 16   they're cantilevered.  I know what you're saying

 17   about the roof overhangs.  We don't -- we don't

 18   count that typically but --

 19             MR. GILMORE:  Well, we're dealing with

 20   things that are nonpervious; and when it is

 21   cantilevered, it is definitely pervious.

 22             MS. BROOKS:  Well, the Ordinance does

 23   not differentiate between pervious and impervious

 24   in their definition of lot coverage.  If it's a

 25   use -- usable space that, like, say you had like
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  1   a bay window.  Maybe that wouldn't count, but if

  2   you have a closet that did cantilever out, then

  3   we would definitely count that.  That's a

  4   functional space.

  5             MR. GILMORE:  That's where the

  6   inconsistencies come here.  I know that in my own

  7   building, I've never had anyone question my roof

  8   cantilevers.  Never.  I don't know if I've ever

  9   hung an air conditioner off the first floor, but

 10   it's the same concept.

 11             So I'm just trying to get clarification

 12   on because we talk about total percentage of area

 13   that is pervious, including building and

 14   driveways, walkways, I know that we don't include

 15   a gravel driveway.

 16             MS. BROOKS:  We do.  Yes, we do.

 17             MR. GILMORE:  We do?

 18             MS. WERKING:  The Town of Kiawah Island

 19   does.

 20             MR. CLAWSON:  That was a change.  It's

 21   anecdotal on my part, but I think that was a

 22   change.

 23             MS. WERKING:  In 2005.

 24             MR. GILMORE:  In '5 we started -- okay.

 25   Well, I slipped under the wire then.
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  1             MR. LARSEN:  So it's 40 percent.  The

  2   pervious or nonpervious doesn't come into play?

  3             MR. GILMORE:  I don't know.  I'm just

  4   having an issue with this -- the stuff being

  5   cantilevered over.

  6             MR. CLAWSON:  This is just anecdotal as

  7   well, but I think it's finding out absolutely for

  8   sure because I've had people that built the house

  9   across the street from me; and one of the issues

 10   they had, they solved by putting like a

 11   cantilevered second floor.

 12             MR. GILMORE:  Anyway, I --

 13             MR. CLAWSON:  And that could be why.

 14             MS. BROOKS:  Historically in reviewing

 15   plans, we don't count the roof overhang or if

 16   it's like a bay window that comes out; but if

 17   it's any floor space or HVAC or anything, then we

 18   do count that and it does need to meet the

 19   setbacks and the lot coverage.

 20             MR. BRADEN:  Who makes that decision?

 21   Who makes that call?

 22             MS. BROOKS:  If there's a question on

 23   the matter, then the Planning Director will make

 24   the final decision on that.  Dan Bennett.

 25             MR. LARSEN:  Well, this is interesting
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  1   because if a bay window doesn't count, it would

  2   count as a setback --

  3             MS. BROOKS:  Correct.

  4             MR. LARSEN:  -- from another house, and

  5   in this case the HVAC counts as both a setback

  6   and --

  7             MR. GILMORE:  Lot coverage.

  8             MR. LARSEN:  -- lot coverage.

  9             MR. GILMORE:  As soon as the -- as soon

 10   as the count for the deck.  I mean, I'm just

 11   having a great deal of difficulty trying to come

 12   to grips with what are we really being asked to

 13   do here?

 14             I mean, is it because the County

 15   doesn't have records?  Is that why -- is that why

 16   this is coming to us?  Because I can tell you

 17   firsthand knowledge, the County doesn't have

 18   records of my house.  They came to me two years

 19   ago and wanted to know where my front porch came

 20   from that was only -- that was built in 1988.

 21             MS. BROOKS:  Yeah.

 22             MR. GILMORE:  So the County's record

 23   system is not perfect, I can assure you from

 24   firsthand knowledge; and I know we have three

 25   different questions, but what I'm trying to --
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  1   I'm trying to come to grips with each one of

  2   them, and the first one I'm going to come to

  3   grips with is this lot coverage for things that

  4   are not on the ground.  And since the eaves of a

  5   house are the same thing as a cantilevered air

  6   conditioning stand or a cantilever's deck, it's

  7   the same thing.

  8             MS. BROOKS:  I believe -- I mean,

  9   they're on their own pilings, I believe, attached

 10   to the ground.

 11             MR. GILMORE:  No, ma'am.  The air

 12   conditioning stand is completely freestanding,

 13   and the deck is -- a big piece of the deck is not

 14   on so --

 15             MS. BROOKS:  I mean, they're

 16   functional.

 17             MR. GILMORE:  Here.

 18             MS. BROOKS:  I understand what you're

 19   saying.  It's --

 20             MR. GILMORE:  It's cantilevered out.

 21   You draw the line where the pilings are, and

 22   you've got the foundation; but in this case I've

 23   got an air conditioning stand that sticks up 5

 24   feet or 4 feet.  Just trying to measure from the

 25   ground.  It's roughly 20 square feet, and it's
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  1   just there.  I could walk under.  I can plant

  2   under it.  Rain's going to go right through it.

  3             The same with the deck.  Isn't -- my

  4   eaves on my house are more restrictive than these

  5   things are, and I'm just having -- trying to come

  6   to grips with this.  And somebody, I guess, shut

  7   me up or tell me where I'm wrong.  I don't think

  8   the -- I don't think that we have an issue on

  9   those two things personally.

 10             MR. LARSEN:  And this is one of the

 11   reasons I reread we are authorized to defer a

 12   case should there be a need to attain additional

 13   information because I'm also not sure of the

 14   issues we decide.  Do we separate the HVAC from

 15   the house that is supposedly in the original

 16   footprint?  Do we decide whether it was in the

 17   original footprint?  Who makes that decision?

 18             MS. BROOKS:  Well, just based on the

 19   plan that was approved in 1994, that's what we

 20   recognize -- or the Staff recognizes as the

 21   official original site plan and what was

 22   permitted there.

 23             After that, we don't have any -- there

 24   are permits after that but it -- they'll say no

 25   change in footprint.  No change in footprint.  So
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  1   we don't have any record of the footprint

  2   changing from the drawing shown in 1994, that

  3   survey that was stamped by ARB then, and that's

  4   what kind of -- where we ended up.

  5             MR. GILMORE:  That's what I'm saying

  6   about my own house.  I had the County at my door

  7   two years ago asking questions about all the

  8   renovations because of the flood.  I'm standing

  9   on the front porch.  He said, "When did you put

 10   this porch in?"  And he shows me a drawing that

 11   has my entire house including my 1800 square feet

 12   of pool decks but doesn't have my thousand square

 13   foot front porch.

 14             MS. BROOKS:  So we just can't account

 15   for those pieces that were the discrepancies

 16   between the 1994 plan and the current plan.  So

 17   we have to rectify that somehow; and since

 18   they're encroaching over the setbacks on some

 19   portion of it and increasing the lot coverage

 20   over that maximum 40 percent, then this is the

 21   avenue for -- for rectifying that since it can't

 22   be administratively approved since it's over the

 23   maximum and not in the setbacks.

 24             MR. GILMORE:  So the first question

 25   you're asking us to do is to make the property
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  1   legal as it stands right now.

  2             MS. WERKING:  Correct.

  3             MS. BROOKS:  That is correct, yeah.

  4   That's why we're here.

  5             MR. LARSEN:  We're being asked, good

  6   question, to make the 46 percent legal.

  7             MS. BROOKS:  Uh-huh.

  8             MR. GILMORE:  As it stands right now.

  9             MR. LARSEN:  And that would be

 10   including the HVAC overhang.

 11             MR. GILMORE:  I guess it would, which

 12   I -- I'm not sure that --

 13             MS. WERKING:  Yes, it is.

 14             MR. GILMORE:  -- can go anywhere

 15   anyway.

 16             MR. LARSEN:  And can we separate the

 17   HVAC from the other part?

 18             MS. WERKING:  (Nods head.)

 19             MS. BROOKS:  You could if you felt like

 20   that was necessary; but the Planning Director,

 21   you know, he has identified that that would count

 22   toward the lot coverage so that's --

 23             MR. LARSEN:  He has identified that,

 24   and then it was also mentioned that -- this is

 25   from the Staff, and I'd like to get clarification
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  1   here.  If the applicant -- you seem to be with

  2   the last sentence for G, making a difference

  3   between the original owner and the applicant.

  4   It's not the applicant's fault if this were in

  5   place when he bought it.

  6             MS. WERKING:  The applicant is the

  7   architect.

  8             MR. GILMORE:  Okay.  It's the present

  9   owner.

 10             MR. LARSEN:  These encroachments were

 11   in place when the current owner purchased the

 12   property.

 13             MS. WERKING:  Right.

 14             MR. LARSEN:  So does that absolve the

 15   applicant from anything if -- if not, why is that

 16   sentence in there?

 17             MS. BROOKS:  I think we were just

 18   trying to point out that the current property

 19   owner did not make these improvements and did not

 20   get their permits, just --

 21             MR. LARSEN:  And my question is so?

 22             MS. BROOKS:  Yeah.  Well, they may not

 23   have not been aware -- well, they obviously

 24   weren't aware when they bought the house that

 25   there -- this issue was --
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  1             MR. CLAWSON:  I would say that the

  2   applicant didn't do it.

  3             MR. GILMORE:  Can I ask another?  You

  4   laid out three specific things we're supposed to

  5   be looking at today.  The first one, the

  6   reduction of the required 20-foot rear setback.

  7             MS. BROOKS:  Yes.

  8             MR. GILMORE:  Is that going to be new,

  9   or is that an old issue?  Has it already been

 10   reduced by that much, by the existing footprint;

 11   or is this a new issue?

 12             MS. BROOKS:  I'm not quite getting --

 13             MR. GILMORE:  In your -- okay.  You

 14   said the first -- first thing is --

 15             MR. LARSEN:  On which one?

 16             MS. WERKING:  A portion of the existing

 17   was demoed in this process.  A part of this was

 18   demolished so they need to answer what was

 19   demolished that's shown on your plans.

 20             MR. GILMORE:  That's not my point.

 21             MS. WERKING:  Okay.  Well, I don't know

 22   if it's the lower deck or the upper deck.

 23             MR. GILMORE:  That's not my point.

 24             MS. WERKING:  Part of it is gone.

 25             MR. GILMORE:  You've said here that we
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  1   have three things to look at.  First is reduction

  2   of the required 20-foot rear yard setback for

  3   approximately 10.25 square feet encroachment.

  4             MS. BROOKS:  Yes.

  5             MR. GILMORE:  Is that an old issue, or

  6   is that an issue -- a new issue that they want to

  7   do because of adding a pool?

  8             MS. WERKING:  All three of these

  9   bullets are all for what's existing today except

 10   for the portion that was demoed, which they'll

 11   have to tell you exactly what that was.  I'm not

 12   sure what that is.

 13             MS. BROOKS:  This --

 14             MR. BURKE:  We're not looking at

 15   anything --

 16             MR. GILMORE:  We're not looking at

 17   anything new.

 18             MS. BROOKS:  Yes, that's correct.

 19             MR. CLAWSON:  Just out of a more

 20   curiosity.  Did you look at any of the other

 21   buildings within that Marsh Cottage to see?  Is

 22   there anything else like the guy that put it

 23   together was making his mistakes all the way

 24   around?

 25             MS. BROOKS:  We did not research
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  1   individual -- other individual properties of

  2   neighboring properties, no.

  3             MR. HACKER:  Also, there is an easement

  4   to get to it.

  5             MS. BROOKS:  Yes.

  6             MR. HACKER:  A dock or a viewing stand

  7   that goes there.  Was that there in '95, or was

  8   that added on somewhere?  Because that seems to

  9   be where a lot of discrepancy comes from.

 10             MR. GILMORE:  It's between this lot and

 11   27.  Between 27 and 28.

 12             MS. WERKING:  Yeah.  This plat was

 13   adopted in 1994.

 14             MR. GILMORE:  It was adopted in '94,

 15   the plot was.

 16             MS. WERKING:  It has this pedestrian

 17   access showing that, this one in your packet --

 18             MR. HACKER:  It appears the house

 19   itself is in that easement.  It's not just the

 20   deck we're talking about.  The house is in it

 21   too?

 22             MS. WERKING:  The HVAC unit is right on

 23   the line of the easement, which is the property

 24   line.

 25             MR. HACKER:  So it's a setback from the
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  1   property line puts the house in the easement.

  2   The house is -- the house is in the easement

  3   also.  It should have been -- not at the

  4   easement.  The house is over the -- the

  5   appropriate setback.

  6             MS. WERKING:  Yeah, look --

  7             MR. BURKE:  Can I ask Amanda a

  8   question?

  9             MS. WERKING:  See, this is the line.

 10   (Indicating.)  It's not over.

 11             MR. GILMORE:  It's right to it.

 12             MS. WERKING:  Yeah, it's right to it.

 13             MR. BURKE:  Do you know if Steve built

 14   all of these houses?

 15             AMANDA:  I believe so.

 16             UNIDENTIFIED VOICE:  He did not do any

 17   of the original construction.

 18             AMANDA:  I'm not sure who the original

 19   contractor was without having Mike with me but

 20   it's not --

 21             MR. GILMORE:  It was Bennett Hopper

 22   (phonetic), the addition.  He bought the street

 23   and built it out.

 24             AMANDA:  But it's not uncommon in a

 25   cottage neighborhood development where you have
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  1   model homes for bits and pieces to be over

  2   setbacks.  In fact, that's quite common the way

  3   they're developed that it's mostly put -- you

  4   place out all the models, and you draw the lines

  5   around them; and then the setbacks are applied.

  6   And it's not exactly the same as when you're

  7   doing a single-family residence where the home's

  8   being specifically designed for a piece of

  9   property.  So there could be other cottages that

 10   have bits and pieces over setbacks.

 11             MR. CLAWSON:  Would that explain that

 12   the County would typically come out afterwards

 13   and say, you know, did you build it the way that

 14   you proposed it?  And they would take a more

 15   casual attitude towards the --

 16             AMANDA:  In '94, '95, I think there was

 17   a more casual attitude toward it than there is

 18   now.  They do not have records of all that

 19   either.  We now require as-built surveys; and it

 20   would have been addressed along the way, you

 21   know.  Things have changed and tightened up over

 22   the years.

 23             MR. HACKER:  In the --

 24             MR. LARSEN:  Do you want to share your

 25   question?
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  1             MR. HACKER:  Excuse me.  There is in

  2   the literature a place where the HVAC is in the

  3   wrong spot, shows that the house is in the

  4   setback.  Right there.  (Indicating.)

  5             MS. WERKING:  Okay.

  6             MR. HACKER:  This says existing -- but

  7   it just says here's the 15-foot setback going

  8   right through the house.

  9             MS. WERKING:  But there's no duct

 10   shown -- this is the HVAC unit.

 11             MR. HACKER:  But it says -- why do we

 12   have this in the records?  It shows that the

 13   house was also over that.

 14             MS. WERKING:  It is.  It is, in fact.

 15   Yes, it was approved that way.

 16             MR. GILMORE:  The house was -- the

 17   house was placed for the reason that most houses

 18   get placed.  For the view.  They stuck it in

 19   there where they got the best view of it.  That's

 20   what is done so much so --

 21             MR. HACKER:  It's this one, right.

 22   That's the existing --

 23             MR. GILMORE:  That's the drawing the

 24   County has.

 25             MR. HACKER:  Yeah.  This is the one
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  1   where the County has where the HVAC is in the

  2   wrong spot, but it shows the house was in the

  3   set -- in the 15-foot setback.

  4             MR. GILMORE:  It don't show any of

  5   these decks, but the house was built with all

  6   these doors 15 feet up in the air.  I guess you

  7   walked out to nothing.

  8             MS. WERKING:  It's 3.3 feet from the

  9   setback -- from the side property.

 10             MR. HACKER:  To me it seems that when

 11   they figured out, they measured it from the other

 12   property; and then they realized there was an

 13   easement in there.  All of a sudden the house was

 14   in the wrong spot, but it was -- a lot of

 15   circumstances back when it was built, not

 16   something that's going on now.

 17             MR. LARSEN:  Well, that clears it all

 18   up.  Are there any more questions for the Staff?

 19   It isn't that we don't have them.  I just -- I'm

 20   not sure how to phrase them.

 21             MS. BROOKS:  I'm sure.  I understand.

 22             MR. LARSEN:  And --

 23             MR. BRADEN:  Could we hear from the

 24   owners?  The applicants?

 25             MR. LARSEN:  Yes.  We -- and he's
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  1   smiling so it looks like he's going to be able to

  2   make that all very clear.  So we welcome the

  3   applicant.

  4             MR. WHALLEY:  If I may, my name is

  5   Kevin Whalley.  I'm here speaking for Tim

  6   Hilkhuijsen, the architect for Mr. and Mrs.

  7   Byers; and they are very eager to answer your

  8   questions.  But if I may just clear up one thing,

  9   because I think Amanda started it.

 10             Neither the Byers when they purchased

 11   the home in 2011 or Architecture Plus as an

 12   architect or Mr. Caney the builder participated

 13   in the original construction.

 14             When the house was originally done in

 15   1995, some of the restrictions for the setbacks

 16   and the lot coverages that you're seeing apply

 17   today from the development agreement which was

 18   done, I think, in 1998.

 19             AMANDA:  Three.

 20             MR. WHALLEY:  Three.  You know, they

 21   vary a little bit; and it's because of the strict

 22   application of those regulations don't meet with

 23   the specific unique tract of land.

 24             But nothing's been added.  It was

 25   originally built in 1995 as -- as you see it, and
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  1   they went through the process of meeting with the

  2   Architectural Review Board to simply improve the

  3   deck and the stairs because they're old.  They

  4   needed to be fixed, and they wanted to add a pool

  5   all within the footprint of that existing lot

  6   coverage.

  7             That's when after the demolition was

  8   done and it was taken down is when Scott

  9   Canaday --

 10             MR. LARSEN:  Of the lower deck.

 11             MR. WHALLEY:  Yes.  Stairways and --

 12   and they're both raised decks.

 13             MR. GILMORE:  All the deck on the back

 14   is gone, but you can see where -- right where it

 15   was because you still have the pilings.

 16             MR. WHALLEY:  Correct.  And that's when

 17   the issue came up, and the staff was kind enough

 18   to catch it so that the Byers could be legal.

 19   That's what they're trying to do.

 20             MR. LARSEN:  So you're familiar with

 21   the history of --

 22             MR. WHALLEY:  I'm -- I'm very familiar

 23   with the history of Kiawah through that time

 24   period.

 25             MR. LARSEN:  I meant of this house.
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  1             MR. WHALLEY:  Yes, I am.  However,

  2   Mr. Byers owns it.  He and Mrs. Byers own it so

  3   he's more familiar with it than I am.  Do I -- if

  4   Dwayne wants to speak.

  5             MR. LARSEN:  I was already confused

  6   before Mr. Hacker showed that the house was over

  7   the line on the first plat.  How did it get from

  8   being over the line to not over the line?

  9             MS. WERKING:  It still -- it's 3.3 feet

 10   from the property line.  That dotted line is the

 11   15-foot setback.

 12             MR. HACKER:  It's in the setback.

 13             MS. WERKING:  It's not over the

 14   property line.

 15             MR. LARSEN:  It's in the setback.

 16             MR. GILMORE:  It's not over the

 17   property line.

 18             MS. WERKING:  We're admitting that is

 19   where the house sits.  It's no problem with the

 20   house.  It's just the decks and the HVAC.

 21             MR. HACKER:  And if that's where the

 22   house was and that's where the deck was, the deck

 23   was in that setback all the time too.

 24             MR. GILMORE:  Why don't we --

 25             MR. LARSEN:  Yeah, please.
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  1             MR. BYERS:  Want to thank everybody,

  2   first of all, for actually taking the time to

  3   talk to us and try to figure out the facts and

  4   everything; and I know a number of you gentlemen

  5   have visited the place as well as the Staff.  So

  6   greatly appreciate all the time and effort.

  7             But if I could, I think I can really

  8   simplify things.

  9             MR. LARSEN:  Good.

 10             MR. BYERS:  Because the house and --

 11   and these drawings, I'm going to try to refer to

 12   three drawings in here, if that's okay.  In fact,

 13   it's going to start with this original -- in

 14   fact, let me step back a second.

 15             I'm going to let you know what we went

 16   through to even get to this point just to let you

 17   know we tried to do everything proper.  We first

 18   went to the homeowners association, got approval

 19   of our plans to modify things as they existed,

 20   not getting any bigger than what it was from the

 21   outset in 1995.

 22             Then we went to the ARB, and the ARB

 23   told us what we could do to improve things and

 24   the Town of Kiawah did as well.  So we've gotten

 25   five different approvals and permits and
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  1   everything else.

  2             Then all of a sudden we found out, got

  3   a call.  You can't go forward.  This was back in

  4   January.  You can't go forward now because it

  5   doesn't look like this house was ever -- the

  6   house that you have there was ever approved from

  7   the outset, and we were shocked.

  8             So we went back to Charleston County,

  9   said, "What do you have in your records?"  What

 10   they have in their records is a house that was

 11   never even built on the property.  It's this

 12   picture right here that's in your set of things;

 13   and what Mr. Hacker has probably pointed out,

 14   even this house was beyond the setback at that

 15   stage.  All we're asking for now is just to be

 16   approved for what was built actually in 1995.

 17             It was built in 1995 with what we have

 18   today except we've taken it off now in January

 19   when we had all permits.  We're just asking for

 20   what was built in 1995:  The house, the porches,

 21   the deck, the driveway, and the cantilevered heat

 22   pumps.  This Marsh Cottage Lane has 11 homes.

 23   It's a theme community built back in 1995.  I

 24   think Amanda can probably correct me if I am

 25   wrong.  I'm trying not to -- built in 1995 range,
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  1   11 homes.

  2             Three of the homes are like ours and

  3   built just like ours.  Heat pumps cantilevered

  4   off the -- each side.  In fact, all 11 homes have

  5   all of their heat pumps cantilevered off the

  6   sides of the home.  Nobody has a heat pump off

  7   the back.  This thing right here shows a heat

  8   pump off the back.  No homes in that entire

  9   community were ever like that.  None.  So I have

 10   no clue where that plan came from.

 11             MR. LARSEN:  This house was never like

 12   that?

 13             MR. BYERS:  Never like that.  It was

 14   never like that, and it never had a front porch.

 15   It would be impossible to have a front porch with

 16   steps running off both sides.  The steps would

 17   end up half way into the driveway.  So Charleston

 18   County, that drawing, they've got in the records

 19   was never a house that was ever built in that

 20   entire community.  There's no house like that out

 21   of the 11 that were built in 1995.

 22             So what we did was, we said, "Okay,

 23   Charleston County, where else can we find

 24   information?"  Thank heavens the County Tax

 25   Assessor's office has the sketch of what was
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  1   taxed since 1995 to the present; and that's all

  2   we're asking for.  That -- that is the true

  3   structure.  It has the deck -- the deck

  4   dimensions.  It has the porch dimensions, the

  5   front -- it has everything, and that's -- that's

  6   in the documentation too.

  7             MS. WERKING:  I think it's up there.

  8   It's up there.

  9             MR. BYERS:  Okay.  Which is great to

 10   look at.  Oh, marvelous.  Can I step around?  Is

 11   that okay?

 12             MR. GILMORE:  Ours is so faint, you

 13   can't see it.

 14             MR. BYERS:  It is very faint.  I have

 15   two copies that I'd like to give to you so that

 16   you all can see this.  But this is the best thing

 17   to look at because it has the proper square

 18   footage that we should be talking about with the

 19   exception of the two cantilevered heat pumps have

 20   been there since the outset.  And you can tell by

 21   going into the building and looking underneath,

 22   the HVAC system has never been changed.  That

 23   would be a nightmare, to tell you the truth.

 24             But let me give you two copies of the

 25   tax document.  Can I --
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  1             MR. GILMORE:  Please, please, please.

  2             MR. BYERS:  And you have -- I apologize

  3   for only having two copies.  Is that okay?

  4             MR. LARSEN:  And what is that going to

  5   clear up?

  6             MR. GILMORE:  That is the house.

  7             MR. BYERS:  This is the 1995 house that

  8   has been assessed by the Charleston County taxing

  9   authority since 1995 and what that matches.

 10             MR. LARSEN:  Without the heat pumps.

 11             MR. BYERS:  Yes, with the exception of

 12   the heat pumps, the cantilevered heat pumps.  And

 13   what's going to be good for you is that matches

 14   what's on the property now that's on the survey.

 15             That's this -- that is this structure

 16   right here.  (Indicating.)  And all -- and the

 17   only, I guess, variances that are on here are

 18   these -- there's a little triangle here, a

 19   triangle here, the heat pump on the side.

 20   (Indicating.)  Those are really kind of the

 21   variances that I see them.

 22             However, when you get back into the

 23   setback, then, the setback clearly cuts into the

 24   house.  In fact, you look on the other side, it

 25   cuts into the other side of the house; and that
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  1   goes back to what was approved back here, some

  2   plan that was never built, both sides.  That

  3   house is across the setback because, again, it's

  4   a theme street, 11 homes built.  And apparently,

  5   I guess, Kiawah made the decision, hey, we're

  6   going to go ahead and build these structures.

  7   They're all compatible.  Nobody's complained

  8   about the structures since -- for 19 years.

  9             But all of a sudden, now, today, in

 10   January, we found out nobody had ever given us a

 11   Variance or given any prior homeowner a Variance.

 12   Oh, even this is incredible.  This structure

 13   right here that has actually a heat pump off the

 14   back --

 15             MR. LARSEN:  What is that if it's never

 16   been there?

 17             MR. GILMORE:  That's not the house.

 18             MR. BYERS:  That's not the house.  This

 19   is the house.  This is a heat pump.  This goes

 20   back to the marsh.  There's no deck here, but

 21   there were always two doors here.  You'd be

 22   walking out doors 12 feet above the ground.  The

 23   house would have never been inspected and

 24   approved like this.

 25             So that drawing that Charleston County
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  1   said you now need to go by this drawing and have

  2   a Variance now in 2014, we're kind of like

  3   shocked; and we didn't know, you know, who

  4   dropped the ball where.

  5             But as purchasers in 2011, now we've

  6   gone back.  We've now spent two months after we

  7   took off a deck that was -- we had a demolition

  8   permit, the building permit, the Town of Kiawah

  9   permit to do the modification; and then all of a

 10   sudden the Town of Kiawah, I guess, called up and

 11   said, "Oh, something doesn't jive here with

 12   what's in the records."

 13             That only shows this structure and

 14   that's why, you know.  We've got a house with no

 15   back deck now because like some of you gentlemen

 16   have seen, it's been taken off.  And all we're

 17   asking for is to give us a Variance for the 1995

 18   structure that was actually built.  That's all

 19   we're asking for.

 20             MR. LARSEN:  And that -- that plat you

 21   have there doesn't match the original structure.

 22             MR. BYERS:  What matches the original

 23   structure is this right here.  (Indicating.)

 24   This is the structure that was built in 1995; and

 25   we've gone back to every owner except the
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  1   original owner, which we're not permitted to get

  2   their telephone number through Kiawah.  But we've

  3   talked to all the other owners.

  4             In fact, the owner we bought the house

  5   from owned the house from 1999 to the present.

  6   1999 till 2011 when we bought it so for 12 years,

  7   he didn't change it.  We went back to the owner

  8   that bought the house from the original owners.

  9   He never modified anything.  He said that's the

 10   original structure, and he's a realtor.

 11             And then also you can tell by the peers

 12   for the posts that were built by the porch and

 13   everything else, it's all original.  All the

 14   peers are the same.  The peers are the same for

 15   the screened porch here, this front porch.  This

 16   was never built, but all the peers go back to

 17   1995.

 18             So the peers are that way; and the HVAC

 19   system, whenever you put a heat pump on a side of

 20   a house, you've got to run your lines and

 21   everything else from that.  It would be a

 22   nightmare for somebody to have -- or if they

 23   could, you know.  To take some -- the heat pump

 24   off a rear portion of a house, move it about 40

 25   feet around to another location of the house, and
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  1   then run everything from there.

  2             These -- all these houses on Marsh

  3   Cottage, every one of them, had their heat pumps

  4   cantilevered off the side of the house.  Every

  5   one.  There was no house ever built like this

  6   with one off the back.

  7             So all we're asking for is just the

  8   Variance -- I mean, this is a real hardship

  9   because there's no way we can now -- okay.  Take

 10   off a deck, make the house look like this.  That

 11   would be a tremendous hardship.  We never bought

 12   the house like that.  All we're asking for is to

 13   give us a Variance to say, yes, what was built

 14   there in 1995 has existed there for 19 years

 15   without hurting or harming anybody, any

 16   environment, should be approved.

 17             It's been taxed that way since 1995.

 18   That's what those two pieces of paper I gave you

 19   that you can't see very well, that's what this

 20   is.  This is the Charleston County tax record,

 21   and this matches what was on the property in

 22   1995.  (Indicating.)

 23             MR. LARSEN:  Much more than that

 24   picture.

 25             MR. BYERS:  Yeah.  This is -- I have no
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  1   idea where that came from; and even the set of

  2   plans that's in there from 1994, that's in the

  3   house that was built there.

  4             MR. CLAWSON:  I don't have any more

  5   questions; but if I read our charge, that we can

  6   grant a Variance when we have exceptional

  7   circumstances.  If I go to Amanda's comments

  8   about the process in 1995, the County records

  9   being what they are, you start lining up to me to

 10   be an exceptional circumstance.

 11             The other words that get in there and

 12   make it compelling to me is practical difficulty.

 13   This would be just an extreme thing to even put a

 14   burden on them; but the burden then really falls,

 15   what it sounds like, what could have been

 16   administrative process in 1995.

 17             It makes it very difficult to correct

 18   the situation, and I feel like there's enough

 19   here that gives us the ability to say we could

 20   approve this.

 21             MR. HACKER:  I also look at that --

 22             MR. LARSEN:  But we don't have a motion

 23   about it yet.  I was thinking of questions for

 24   Mr. Byers but --

 25             MR. HACKER:  Okay.
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  1             MR. BYERS:  Well, maybe that will

  2   elicit some other questions.  Because we really

  3   think it just doesn't seem fair.  Hardship,

  4   whatever word you want to use.  I think laws and

  5   Zoning Ordinances have exceptions to them that

  6   permit the acceptance of this and the granting of

  7   this Variance.

  8             MR. LARSEN:  True, but our charge is

  9   very specific and very precise in terms of

 10   saying -- except for the footprint, and it's

 11   almost a he said-she said on the footprint but,

 12   obviously, that -- the thing up there is not the

 13   real footprint.

 14             MR. BYERS:  Right.  But I think you're

 15   a factual -- you obtain whatever facts you can,

 16   and we're talking about the facts as we know them

 17   now, the facts as we know them as best we can

 18   back in 1995.  And the -- and because some

 19   records were lost, misplaced or whatever, should

 20   that penalize the people that are living today

 21   here?  Otherwise --

 22             MR. LARSEN:  I cut you off, Ron.  What

 23   were you --

 24             MR. HACKER:  My feeling is that as we

 25   go through the process of getting Town approval
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  1   for demolition approval, ARB to say does this all

  2   work, all on the assumption that what was there

  3   for all this time was what we're dealing with.

  4   And all we're doing is saying, we want to admit

  5   that we're not going to get a footprint bigger

  6   than what was there; but we want to remodel it in

  7   some way.

  8             And I think that there's definitely

  9   extenuating circumstances that create a need for

 10   us to do what it says.  We are a Board of Zoning

 11   Appeals.  This is an appeal that says, "This is

 12   an unusual circumstance."  It sure is.  It's one

 13   of the most unusual ones I've ever heard.

 14             MR. BYERS:  And I apologize to

 15   interject again but -- and we're not trying to

 16   modify in the future.  We're not trying to get

 17   any bigger at all.  We're actually going to

 18   downsize by about 5 or 6 square feet.

 19             So however you calculate the cantilever

 20   or not, we're actually -- we're trying to be not

 21   greedy.  We're saying, let's count the

 22   cantilever, whatever you have, the decks, the

 23   steps, and the heat pumps.  Take that all into

 24   account, but just give us the Variance that

 25   should go back to 1995 just like the structure
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  1   was built.

  2             And then any modifications that are

  3   made at this time, you've got to be within that

  4   total coverage of the home, the porches, the

  5   decks, the driveway, and the cantilevered heat

  6   pumps.  That's it.  All we're trying to do now is

  7   modify it somewhat, make it a better structure,

  8   comply with our homeowners association, ARB, Town

  9   of Kiawah; and we're going to be reducing it by a

 10   few square foot so we're not -- (Indicating.)

 11             MR. LARSEN:  Thank you.  Any more

 12   questions for Mr. Byers?  Okay.  Thank you.

 13             MR. BYERS:  Thank you for your time.

 14             MR. LARSEN:  Is there anyone else

 15   speaking for the applicant?

 16             UNIDENTIFIED VOICE:  Could I just

 17   mention one thing?  I've got all the permits here

 18   if you need them.  I've got the demolition

 19   permit, the --

 20             MR. GILMORE:  We don't need them.

 21             MR. LARSEN:  Don't lose them.

 22             MR. GILMORE:  Make copies and put them

 23   in a safety deposit box.  That's the way we keep

 24   records.

 25             MR. LARSEN:  So no one else speaking
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  1   for the applicant?  Yes.

  2             CONTRACTOR:  Only that it helps that my

  3   professional constructional opinion is that that

  4   is the original structure, and I have no other

  5   assumption.  We work on the home, odds and ends,

  6   for 30 years.

  7             MR. LARSEN:  How would anyone know.

  8   Okay.  So thank you.

  9             Is there anyone speaking against the

 10   applicant?  They're all on this side of the room.

 11   I assume no.

 12                     (No response.)

 13             MR. LARSEN:  Okay.  Thank you.  If I

 14   can find page 5.  Then I would like to close the

 15   hearing and ask for a motion from the Board.

 16   Then we will have a discussion, and then we will

 17   vote on the case.

 18             MR. CLAWSON:  I move that approval of

 19   Case No. BZAV-2-14-17854 based on the criteria

 20   that there exists exceptional circumstances

 21   regarding the process in 1995, the County records

 22   that are not consistent with the development that

 23   exists, and the exceptional practical difficulty

 24   it would take to try and bring that entire

 25   development into compliance.
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  1             MR. BRADEN:  I second.

  2             MR. HACKER:  Second.

  3             MR. LARSEN:  Discussion?

  4                     (No response.)

  5             MR. LARSEN:  Call for the question.

  6             MR. GILMORE:  Call the question.

  7             MR. HACKER:  Call the question.

  8             MR. LARSEN:  Second?  All in favor of

  9   calling for the question?

 10              (All Members respond aye.)

 11             MR. LARSEN:  Okay.  All in favor of

 12   granting the Variance for the reason that

 13   Mr. Clawson mentioned relating to the same

 14   footprint?  I think I said that.  Talked about

 15   the '95 records or the records weren't there

 16   to -- to show what that was, and the practical

 17   difficulties involved.

 18             All those in favor of granting the

 19   Variance, signify by saying aye.

 20               (All Members respond aye.)

 21             MR. LARSEN:  Opposed?

 22                     (No response.)

 23             MR. LARSEN:  You did well, Mr. Byers.

 24             MR. BYERS:  Thank you.

 25             MR. LARSEN:  I did have -- was that you
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  1   that -- is your first name Dwayne?  Are you the

  2   one that wrote about speeding up the process?

  3   It's a tough process for the BZA to speed up.  We

  4   have our monthly meetings.

  5             MR. BYERS:  I -- I don't know if I did

  6   that or not; but, I mean, no, I'm happy.  I'm not

  7   saying anything.

  8             MR. LARSEN:  These guys have heard me

  9   say my first boss used to say, "Don't say yip yip

 10   when yip will do."  So, thank you.

 11             MR. BYERS:  Yeah, I'm only so stupid.

 12   Thank you.

 13                      *  *  *  *  *

 14             MR. LARSEN:  Okay.  That was fun.  Now,

 15   let's move -- okay.

 16             MS. BROOKS:  Okay.  BZAV 2-14-17855.

 17   The applicant, Marc Camens, representing the

 18   owners, Brian and Mary Polcari, is requesting a

 19   Variance to increase the required 50 percent

 20   maximum lot coverage by 14.1 percent to 64.1

 21   percent at 102 Surfscoter Lane, TMS 207-08-00-073

 22   in the developed area of Kiawah Island.

 23             The subject property and surrounding

 24   properties to the south, east, and west are

 25   located in the Residential R2 Zoning District and
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  1   the Residential Overlay R2O Zoning District.  The

  2   property is bordered by the Cougar Point Golf

  3   Course to the north.

  4             The subject property is 5,400 square

  5   feet in size.  The Town of Kiawah Island Land Use

  6   Planning and Zoning Ordinance Section 12-66, R2,

  7   Residential District, Table 2D, Lot Standards for

  8   R2 requires maximum lot coverage of 50 percent

  9   for patio homes, zero lot line homes.

 10             The Ordinance defines "lot coverage"

 11   as, quote, total percentage of lot area that is

 12   impervious, including buildings and pervious

 13   driveways and walkways and other pervious paved

 14   areas, including pervious decks and porches, end

 15   quote.

 16             A home built in 1977 was previously

 17   permitted on the property.  The previous home has

 18   been demolished in anticipation of constructing a

 19   new residence on site; therefore, the proposed

 20   improvements must meet all the current Ordinance

 21   standards.  A site survey from 1991 on file with

 22   Charleston County shows the extent of the site

 23   improvements at that time.

 24             The applicant has provided an as-built

 25   survey from 2013 showing the improvements on the
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  1   property existing prior to the demolition.  The

  2   2013 survey indicates 71 percent lot coverage;

  3   however, no zoning permit records were found to

  4   document several site improvements shown on the

  5   2013 survey but not indicated on the 1991 survey.

  6             The need for the Variance was triggered

  7   because the new proposed home must meet the

  8   current Ordinance standards for lot coverage.

  9   The nonconforming conditions of the previous

 10   structure were not considered because the

 11   structure was not damaged or destroyed by fire,

 12   explosion, act of God, or the public enemy; and

 13   the cost of restoration exceeds 50 percent of the

 14   appraised value as described in Section 9- --

 15   Section 12-192, Nonconforming Structures of the

 16   Ordinance.

 17             The Ordinance Property Setback

 18   Requirements Appendix requires a 20-feet front

 19   yard setback, a 3-feet side yard setback, a 7-

 20   feet side yard setback, and a 10-feet year

 21   setback.  The submitted site plan meets these

 22   requirements.

 23             The Kiawah Island Architectural Review

 24   Board has issued conditional approval of the

 25   submitted site plan as noted in their final
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  1   review letter dated November 11, 2013.

  2             A site visit was conducted on

  3   February 28, 2014, at which the following

  4   determinations were made regarding the Approval

  5   Criteria for Variances as stated in Chapter 12 of

  6   the Kiawah Island -- Town of Kiawah Island Land

  7   Use Planning and Zoning Ordinance, Article II,

  8   Division 5, Section 12-163.4.

  9             Findings of Fact:  The BZA may grant a

 10   Variance only if exceptional circumstances exist

 11   and where practical difficulty or unnecessary

 12   hardship is so substantial, serious, and

 13   compelling that relaxation of the general

 14   restrictions ought to be granted.

 15             No Variance shall be granted unless

 16   that applicant shall show and the BZA shall find:

 17             Criteria A:  There are extraordinary

 18   and exceptional conditions pertaining to the

 19   particular piece of property.

 20             Staff's response:  The property is not

 21   extraordinary in regards to its size, shape, or

 22   other physical features.

 23             Criteria B:  These conditions do not

 24   generally apply to other property in the

 25   vicinity.
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  1             Staff's response:  These conditions

  2   vary among other properties in the vicinity.

  3             Criteria C:  Because of these

  4   conditions, the application of this Ordinance to

  5   the particular piece of property would

  6   effectively prohibit or unreasonably restrict the

  7   utilization of the property.

  8             Staff's response:  The utilization of

  9   the property may be restricted by the maximum lot

 10   coverage threshold, but it would not be

 11   prohibited.

 12             Criteria D:  The authorization of a

 13   Variance will not be of substantial detriment to

 14   adjacent property or to the public good, and the

 15   character of the Zoning District will not be

 16   harmed by the granting of the Variance.

 17             Staff's response:  The authorization of

 18   this Variance may not be of substantial detriment

 19   to adjacent properties or to the public good, and

 20   the character of the Zoning District may not be

 21   harmed by the granting of this Variance.

 22             The applicant's Letter of Intent

 23   contends, quote, the lot coverage for the new

 24   code-compliant home will have lot coverage that

 25   is 7 percent less than the lot coverage of the
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  1   existing structure, end quote.  However, the

  2   existing lot coverage had increased between 1991

  3   and 2013 based on the discrepancies between the

  4   site surveys with no permits on record to

  5   document that the site improvements were lawfully

  6   constructed.

  7             Criteria E:  The Board of Zoning

  8   Appeals shall not grant a Variance, the effect of

  9   which would be to allow the establishment of a

 10   use not otherwise permitted in the Zoning

 11   District, to extend physically a nonconforming

 12   use of land, or to change the Zoning District

 13   boundaries shown on the official zoning map.

 14             Staff's response:  Granting of this

 15   Variance will not allow the establishment of a

 16   use not otherwise permitted in the Zoning

 17   District, extend physically a nonconforming use

 18   of land, or change the Zoning District

 19   boundaries.

 20             Criteria F:  The fact that property may

 21   be utilized more profitably should a Variance be

 22   granted may not be considered grounds for a

 23   Variance.

 24             Staff's response:  The BZA may not

 25   consider profitability when considering this
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  1   Variance request.

  2             Criteria G:  The need for the Variance

  3   shall not be the result of the applicant's own

  4   actions.

  5             Staff's response:  The need for the

  6   Variance may be the result of the applicant's own

  7   actions based on the desired layout of the

  8   proposed home and site improvements.

  9             Criteria H:  Granting of the Variance

 10   may not be contrary to the public or neighborhood

 11   interests, nor will not adversely affect other

 12   property in the vicinity, nor interfere with the

 13   harmony, spirit, intent, and purpose of these

 14   regulations.

 15             Staff's response:  Granting of this

 16   Variance may not be contrary to the public or

 17   neighborhood interests, may not adversely affect

 18   other properties in the vicinity, nor interfere

 19   with the harmony, spirit, intent, and purpose of

 20   these regulations.  The Kiawah Island ARB issued

 21   conditional approval to -- for the proposed

 22   residence in their final review letter dated

 23   November 11, 2013.

 24             And Criteria I:  Granting of the

 25   Variance does not substantially conflict with the
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  1   Comprehensive Plan or the purposes of this

  2   Ordinance.

  3             Staff's response:  Granting of this

  4   Variance may not substantially conflict with the

  5   Comprehensive Plan or the purposes of this

  6   Ordinance.  The proposed residence meets the

  7   setback requirements unlike the previous

  8   residence.

  9             Action:  The Board of Zoning Appeals

 10   may approve, approve with conditions, or deny

 11   Case BZAV-2-14-17855 based on the Findings of

 12   Fact unless additional information is deemed

 13   necessary to make an informed decision.

 14             MR. LARSEN:  Okay.  Any questions for

 15   the Staff?

 16             MR. GILMORE:  I have one.  What was the

 17   lot coverage on the -- in the 1991 survey?

 18             MR. LARSEN:  What was what?

 19             MR. GILMORE:  The lot coverage.

 20             MR. LARSEN:  No.  There was a

 21   difference.

 22             MR. GILMORE:  Yeah, what -- well, in

 23   1991 we have a survey.  What's the lot coverage

 24   versus what's the 2013 coverage?

 25             MR. LARSEN:  What's unaccounted for?
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  1             MS. BROOKS:  I don't believe on the

  2   1991 plan -- let's see.  I don't think I have

  3   this on this.

  4             MS. WERKING:  But the survey for what

  5   was there before, it was just demolished, was 71

  6   percent.

  7             MR. GILMORE:  Right.  I got that.  71

  8   percent, but it's the difference I want to know.

  9             MR. LARSEN:  But in '91 we don't know

 10   what it was.

 11             MS. BROOKS:  I do not have the

 12   calculations for that.  We don't really have a

 13   good way in our office to calculate the lot

 14   coverage.

 15             MR. LARSEN:  Isn't it kind of

 16   important?  If we can stay within the original

 17   footprint that you know --

 18             MS. BROOKS:  Well, in this case, it --

 19   it's not even --

 20             MR. HACKER:  I think you can look at

 21   it.

 22             MR. GILMORE:  I can't.  If the house

 23   was sitting there, I could look at that; but I

 24   can't -- when I look at an empty lot, I can't

 25   tell heads or tails from the plans.
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  1             MS. BROOKS:  Right.  I mean, in this

  2   case we didn't consider the previous lot coverage

  3   because they're rebuilding a brand new home so

  4   that was not taken into account.  We did mention

  5   that because --

  6             MR. GILMORE:  I understand.  I

  7   understand.  I guess I was just trying to --

  8             MS. BROOKS:  Right.  You can see,

  9   comparing the site plans a few areas on the back

 10   and the side that in 1991 did not show a deck or

 11   a walkway but now in the -- of -- the updated

 12   site plan, does show some improvements around the

 13   porch and the sidewalk.

 14             MR. BRADEN:  Do I understand correctly

 15   that they -- the new proposal has -- meets all

 16   the setbacks?

 17             MS. BROOKS:  Yes.

 18             MR. BRADEN:  And yet even though it's

 19   within this area, it's still 71 percent coverage;

 20   is that correct?

 21             MS. WERKING:  No.  They're asking for

 22   64.4.

 23             MS. BROOKS:  64.

 24             MR. BRADEN:  64.  Now, what's causing

 25   that?  Why?  Is there something that's extreme
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  1   about the house that would cause that to be?

  2             MS. WERKING:  Well, to me it looks like

  3   they're -- even if we're within the setbacks,

  4   they're pretty much filling up the setbacks, you

  5   know, from side to side.

  6             MR. GILMORE:  Can I put Marc on the

  7   spot, please?

  8             Marc, did you run the numbers on lot

  9   coverage between '91 and Thursday --

 10             MR. CAMENS:  No, no.  We did not run

 11   that because they just recently bought the house,

 12   but Amanda and I are just professionally looking

 13   at this.  It's pretty darn close if you -- we

 14   have not calculated it.  It was like --

 15             MR. GILMORE:  The decks on the front of

 16   the house, looks to me like the only substantial

 17   difference.

 18             MR. JAMES:  Right.  And there was a

 19   driveway that went all the way to the house, if

 20   you look at it, which probably extended beyond

 21   the walkway.  So it's really the steps that you

 22   see are different the way they sort of cascaded

 23   them down.  So, you know, we certainly could do

 24   that with this drawing; but it's pretty loose.

 25             MR. GILMORE:  I'm not sure that's the
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  1   question before us anyway.

  2             MR. JAMES:  I don't think so.

  3             MR. GILMORE:  I'm just trying to

  4   balance the thing out.  I'm sorry, Mr. Chairman,

  5   I had comments from somebody without asking their

  6   name.

  7             MR. LARSEN:  That somebody what?

  8             MR. GILMORE:  Without getting them to

  9   identify themselves.  That's Mr. James.

 10             MR. JAMES:  I'm sorry.

 11             MR. LARSEN:  Any other questions for

 12   the County?  I have a question to either the

 13   County or for Amanda.

 14             When you granted the approval -- when

 15   the ARB granted approval, was that before

 16   demolition?

 17             AMANDA:  Yes.

 18             MR. LARSEN:  So I guess we have to

 19   have -- you -- well, everybody's been sworn in.

 20   The applicant knew, I assume, what was going to

 21   happen if you demolished it before coming to the

 22   BZA or did -- what did the approval say?  I mean,

 23   did it say we approve it; but you have to go in

 24   front of the BZA, and they may not approve?

 25             AMANDA:  Our -- the ARB -- I don't
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  1   remember the exact version we had in our approval

  2   letter, but I believe it's in there.

  3             MR. BRADEN:  It is in there.

  4             MR. LARSEN:  I mean, did the applicant

  5   know he's got to start over again on a --

  6             MS. BROOKS:  I can answer that

  7   question.

  8             MR. LARSEN:  Thank you.

  9             MS. BROOKS:  They were not aware that

 10   they needed a Variance from the BZA for their new

 11   home.

 12             MR. JAMES:  They were issued a demo

 13   permit from the Town.

 14             MR. LARSEN:  I'm sorry?  What?

 15             MR. JAMES:  They were issued a demo

 16   permit from the Town.

 17             AMANDA:  And I believe that the ABR, we

 18   will grandfather an existing condition whether

 19   it's a remodel or a demolition.

 20             MR. LARSEN:  Why?

 21             AMANDA:  Why?

 22             MR. LARSEN:  It's not under our purview

 23   to do that.

 24             AMANDA:  Well, it's not one of the

 25   things -- it's not exactly the same between the
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  1   ARB and the Town.  Either one or the other may be

  2   more restrictive or less restrictive; but the ARB

  3   does grandfather lot coverage, especially when

  4   the lot coverage is going to be reduced by the

  5   redevelopment.  And also the setback

  6   encroachments were being reduced by the new

  7   development.  From an ARB perspective, those were

  8   winning solutions and we -- our guidelines do not

  9   have the same requirement that the --

 10             MR. LARSEN:  But you know better than

 11   anyone that if it's a demolition, you start over

 12   again.

 13             AMANDA:  No.  Actually I'm not an

 14   expert in that -- I mean, that's why we always

 15   suggest for the architects to contact -- or the

 16   applicants to contact the County.  The ARB cannot

 17   be an expert in the Town zoning.

 18             I am familiar with most of Town zoning,

 19   but I could never represent to -- to anyone.  I

 20   always say, "This is what I believe it is.  You

 21   need to double-check with the Town Zoning Staff."

 22             MR. CLAWSON:  Could somebody help me

 23   with the sequence?  Didn't the Planning

 24   Commission and Town go through a process just

 25   recently with Ordinances to when we had a
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  1   situation like a home like this in the older

  2   areas, how it would be rebuilt if it was torn

  3   down?

  4             COUNCILMAN:  Actually all the Town did

  5   was put an overlay zone in place that curtailed

  6   the ability essentially to build a box and

  7   mandated that the second floor had to be 80

  8   percent of the first floor and the third floor

  9   had to be a certain percentage of -- of that so

 10   that you couldn't essentially build a box on that

 11   location.

 12             MR. CLAWSON:  And lot coverage didn't

 13   impact --

 14             COUNCILMAN:  No, we didn't discuss the

 15   lot coverage.

 16             MS. WERKING:  But this property is in

 17   that overlay.  So the 80 percent for the second

 18   does apply.

 19             COUNCILMAN:  It would -- it would

 20   certainly imply the concern about building

 21   anything that was of size, especially coverage

 22   issues and things like that.

 23             MR. BURKE:  Were you aware, Amanda,

 24   that part of the existing coverage was not

 25   approved anywhere?
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  1             AMANDA:  No.  We, you know, we -- our

  2   records did not indicate when -- so there were

  3   changes between the '77 and the '91.  We did not

  4   have actual records of that, but we accepted it

  5   as a grandfathered condition.  This is how the --

  6   the current owners bought the property as -- and

  7   accepted it as a grandfathered condition.

  8             MR. LARSEN:  Charlie -- any more

  9   questions?  You're going to speak.

 10             MR. CLAWSON:  You're going to speak.

 11             MR. LARSEN:  Yeah.  We defer the right

 12   to ask the County questions also later.  Please.

 13             MR. CAMENS:  I'm Marc Camens.  I live

 14   on Kiawah Island, and I'm an architect here on

 15   Kiawah.

 16             MR. LARSEN:  And what?

 17             MR. CAMENS:  I'm an architect here.  I

 18   live on the island.

 19             MR. LARSEN:  And what's the address for

 20   the record?

 21             MR. CAMENS:  278 Salt Meadow Cove.

 22             MR. LARSEN:  Thank you.

 23             MR. CAMENS:  So what I want to add to

 24   this whole process; but this is a process that we

 25   went through, obviously, is that we complied
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  1   with, you know, the 80 percent rule.

  2             Where this started from, this was truly

  3   going to be a renovation; and the part that I

  4   want to bring to you as an architect working with

  5   these older homes is that we get other things

  6   come into play that become very serious such as

  7   the 50 percent rule, which starts from FEMA; but

  8   it's the County rule.  And 50 percent of the

  9   depreciated value of the house we're working on.

 10             Well, you go in these kinds of

 11   neighborhoods, the homes are worth 300 grand, 200

 12   grand.  If you begin to do a kitchen and bath and

 13   this and that, you're over the rule.

 14             So what we do in our practice, there

 15   was a time when everyone was trying to sort of

 16   not hit that benchmark because it means

 17   everything comes to code.  It means the zoning

 18   comes to code.  It means the house comes to code.

 19   It means flood elevation comes up.

 20             Everything impacts this house.  So what

 21   I want to tell you about this is that I know

 22   economics is going to come into play, but it's

 23   really the process that we go through.  There

 24   becomes a point in these older structures -- and

 25   I'm going to use this one as an example.
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  1             We were over setback everywhere.  The

  2   deck was 10 feet over, the house was twisted

  3   over.  So if we were to renovate this house to

  4   get the flood, which means we all know we have to

  5   go up because Charleston County is now plus one

  6   over base flood elevation.

  7             So every -- every house that you

  8   encounter in the older area was built -- top of

  9   floor was probably flood generally.  That's what

 10   we encounter so everything has to go up so that's

 11   usually not an issue.  We've done it many times

 12   on the island.

 13             But here we had to actually move it up

 14   and move it over and move it back.  So that tells

 15   you -- what's that tell you the about foundation?

 16   Well, the foundation's gone; and all the

 17   foundations that you encounter in these

 18   neighborhoods won't ever come close to complying.

 19   If you build a new home, you'll know we have

 20   strict footings that all tie together.  The old

 21   houses have point footings.  So that has to come

 22   out.  Half the stuff wasn't reinforced.  It's

 23   just poor construction.

 24             Okay.  So that's what we deal with.

 25   This house was very substandard.  So when we have
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  1   to move it over, jack it up, redo it, impact

  2   less, it makes no sense for the owner and makes

  3   no sense for this Town than to tear this house

  4   down.  So we actually went and started this as a

  5   renovation; and then as we got through it, as we

  6   get to this point, there's a point of no return.

  7   And it's pretty quick in older houses.  Tear it

  8   down.

  9             I guess we -- we were remiss, but we

 10   thought we were grandfathered in because I've

 11   done other homes, even on that street, five years

 12   ago where we actually built the renovation

 13   because we got to the same place.  We realized

 14   this is economically ridiculous; and more so,

 15   it's construction -- poor construction to

 16   renovate this old structure that's substandard

 17   for the Island of Kiawah.

 18             Let's build a new home.  We're

 19   improving this neighborhood with this house.

 20   We -- so we're really not negative there.  We

 21   understand that new homes require 50 percent lot

 22   coverage.  When this house sat at 71, let's say

 23   it was, you know, less than that because we

 24   couldn't determine it.  But we pulled it back so

 25   we put the whole house in compliance.  We hit all
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  1   the codes.  We hit the zoning, but we didn't hit

  2   the lot coverage.  So we actually, you know, we

  3   thought that we were grandfathered in; and we

  4   pulled it back.  We did the 80 percent rule with

  5   the second floor.  So we've improved the

  6   neighborhood.

  7             So the point being is that West

  8   Beach -- all of West Beach has this issue coming

  9   up with all the homes that we want to raise the,

 10   you know, West Beach up to the rest of Kiawah,

 11   you're faced with what I was faced with.  And so

 12   we were remiss because we didn't know about the

 13   50 percent lot coverage; but, again, we thought

 14   we were grandfathered in.  I understand that

 15   language.

 16             And we pulled it back; and we put on

 17   this property, you know, a house that had, you

 18   know, they sold the whole thing lot and house

 19   for, I think, 600 grand.  So we put a beautiful

 20   new home there.  We're improving West Beach.

 21             If we don't get this Variance, the

 22   house won't be built.  You can come back and

 23   build a smaller home, but it's not up to where

 24   the other house was; but I wanted you to

 25   understand that we weren't like -- it didn't go,
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  1   let's tear this down and build a new house.  It

  2   went from renovation, and it's happened to me in

  3   that area.  We did one down the street.  We were

  4   going to do the one on the corner, Cameron

  5   (phonetic), and the people, you know, decided not

  6   to do it.  But we get to the same place.

  7             Everyone wants current homes on Kiawah.

  8   We're in the old neighborhoods trying to bring

  9   them up.  You're going to hit the 50 percent rule

 10   immediately.  Foundation's got to go.  Flood's

 11   got to go up; and I don't know that this rule,

 12   you know, if you can grandfather in a renovation

 13   and we sort of went -- let's call it a super

 14   renovation.  Okay.  We realized that we can't do

 15   this.  So could we have jacked it up and did a

 16   mirage?  Yeah, we could have.  You know, here's a

 17   renovation, dah, dah, dah; but we chose certainly

 18   not to do that.

 19             So that's -- to me, that's the

 20   compelling part as an architect; and it's really

 21   the issue of West Beach.  It's really an issue

 22   of, you know, a renovation that's grandfathered

 23   in.  And we get to super renovations or it makes

 24   no sense to do that in today's world, in Kiawah's

 25   world, and for the improvement of West Beach.  I
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  1   think that's the real issue here.

  2             MR. LARSEN:  Are there any questions?

  3             MR. BURKE:  What is the general

  4   condition of lot coverage in that area?  Just

  5   from --

  6             MR. CAMENS:  The general condition --

  7             MR. BURKE:  Just general exposure.

  8             MR. CAMENS:  We did -- we went to the

  9   length of that, and Amanda's office was

 10   phenomenal and gave us a lot -- many, many lots.

 11             What we discovered is that the majority

 12   of lots complied and -- and, let's say, half --

 13   half complied and half were about 55 percent.

 14   That was sort of the general -- we just -- but we

 15   did that with, you know.  We tried to do what

 16   isn't here in all these maps.

 17             We took old maps in our office and put

 18   it on the computer, and we tried to calculate

 19   every single lot coverage 'cause it was my

 20   impression there were a lot more in that

 21   neighborhood.  That neighbor's tiny, amazingly

 22   enough; but, you know, I would say the average is

 23   55 percent.  There are many other, something like

 24   that.

 25             MS. WERKING:  Mr. Hacker had asked for
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  1   me to pull 6 on Surfscoter, and we did; and we

  2   have the site plans.  But of those six, only one

  3   had the coverage listed and it was --

  4             MR. HACKER:  52 something.

  5             MR. CAMENS:  Most of them exceeded it.

  6             MS. WERKING:  But we don't have that

  7   technology to take old site lines and then

  8   calculate the lot coverage.

  9             MR. CAMENS:  Well, we did it in our

 10   office; but that's about what we --

 11             MS. WERKING:  That sounds about right.

 12             MR. CAMENS:  We didn't find anything at

 13   this level; but, you know, we found -- I would

 14   say that was sort of a number that came up a lot.

 15   A lot of the decks were built in the back.  I

 16   think when they built the properties early on,

 17   they just put them over the setback.

 18             MR. BURKE:  The neighbors all got their

 19   copies of this?

 20             MS. WERKING:  Yes.

 21             MR. HACKER:  There were no responses at

 22   all from neighbors?

 23             MS. WERKING:  No, not for this case,

 24   no.

 25             MR. GILMORE:  The Town of Kiawah is
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  1   going to face some real serious issues with West

  2   Beach, with this -- with this whole thing with

  3   renovation because --

  4             MR. LARSEN:  Well, that's one of the

  5   things I wanted to talk about after this meeting

  6   because we could -- we could see tons of them.

  7             MR. GILMORE:  But -- but --

  8             MR. LARSEN:  I'm talking about from the

  9   flood alone.

 10             MR. GILMORE:  Here's the issues that I

 11   foresee.  If we hold this to 50 percent and don't

 12   approve this, what that says to every other

 13   property on Surfscoter and a bunch other streets

 14   down there is that those houses are worth lot

 15   value less demolition costs.  That's what it

 16   says.

 17             Because if you build it -- buying an

 18   old beach house in 1977 on Kiawah, you're going

 19   to bring it up to at least 1990 standards and

 20   the -- the value of the building, the depreciated

 21   building alone, is very low, which means that you

 22   can't do anything.  So the economic way to do it

 23   is to tear it down and build, and that means the

 24   people who own the property now own something

 25   that is not really resellable at a -- as a
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  1   liveable unit.  This is going to be a -- a

  2   monstrous problem.

  3             MR. LARSEN:  It's a liveable unit.

  4   It's a small liveable.  Smaller liveable unit.

  5             MR. GILMORE:  Well, yeah, but its value

  6   to the next guys is far less.

  7             MR. CLAWSON:  We have criteria that

  8   says we can't consider --

  9             MR. GILMORE:  I understand.  No, I

 10   understand all that.

 11             MR. LARSEN:  You're saying it's a

 12   Kiawah issue.

 13             MR. GILMORE:  I'm saying this is going

 14   to become a real property owner issue for people

 15   in West Beach in these old, old places that the

 16   Town of Kiawah's going to have to start thinking

 17   about.

 18             MR. LARSEN:  Well --

 19             MR. GILMORE:  But that's not for us.  I

 20   was thinking out loud.  I shouldn't have been

 21   thinking out loud.

 22             MR. LARSEN:  I'm going to think out

 23   loud with a caveat because they have very

 24   specific guidelines that we have to look at the

 25   case.  We have to look at the case that no
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  1   Variance shall be granted unless the applicant

  2   can show -- shall show and the BZA shall find

  3   that it was not caused by the applicant.  The

  4   hardship was not caused by the applicant, and

  5   this hardship is clearly caused by the applicant.

  6             So in doing so, we as the ability to

  7   grant a Variance are very -- we -- we're almost

  8   handcuffed because the statute doesn't offer

  9   relief; and these are County statutes, I assume,

 10   that we have to --

 11             COUNCILMAN:  They're state statutes.

 12             MR. LARSEN:  I'm sorry?  What?

 13             COUNCILMAN:  They're state statutes.

 14             MR. LARSEN:  Well, we have less say;

 15   and when I hear that the BZA -- you say you don't

 16   know zoning.  You know a lot more about zoning

 17   than I do.  Didn't warn you that you were going

 18   to be out of luck --

 19             MR. GILMORE:  Not the BZA, the --

 20             MR. HACKER:  You mean the --

 21             MR. LARSEN:  Thank you.  The ARB didn't

 22   warn you about the 50 percent; and with all the

 23   renovations you do, I would have thought you

 24   had --

 25             MR. CAMENS:  Well, I had thought also
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  1   that we always got grandfathered in.  That's --

  2   that's where we came from.

  3             MR. LARSEN:  On a tear down.

  4             MR. CAMENS:  And the ARB was giving us

  5   the same thing.

  6             MR. LARSEN:  On a tear down outside of

  7   the footprint?

  8             MR. CAMENS:  Well, it became -- yeah,

  9   in other words, it was renovation; and it turned

 10   into what I call -- the renovation by the codes

 11   of 50 percent, by the building code, not by us,

 12   by the building codes, by all the current things,

 13   moving the house, bringing it in compliance.

 14   That's what moved this out of a renovation.

 15             We were going to renovate this house.

 16   It wasn't that the owner, you know, was his fault

 17   that we, you know, that this happened.  And we

 18   went through all the steps, went through the ARB

 19   steps.  We got, you know, encroachment -- we got

 20   a demolition permit.  Everyone was lining up so

 21   what's probably the issue here, probably a larger

 22   issue than what we're dealing with is there's a

 23   misconnect between grandfather and renovation and

 24   things that you want to renovate that you can't

 25   anymore.  That's my point.
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  1             MR. GILMORE:  That's my point.

  2             MR. CAMENS:  And when everybody here --

  3   Randy says he understands it.

  4             MR. GILMORE:  This is economic.  This

  5   has become an economic question.

  6             MR. CAMENS:  This is a bigger issue,

  7   and maybe that's what this, you know, our

  8   application is doing; and I hope it does.

  9   Because we faced -- I've faced it every time I've

 10   come down here, last four projects.  We've gone

 11   through the same thing, you know.  Especially

 12   when you're off setback lines.  You know, the 50

 13   percent rule sounds like an easy deal, but it's

 14   also everything has to line up; and that's what

 15   we did.

 16             So was it the, you know, the

 17   applicant's fault?  Or were all -- everything we

 18   had to comply with moved us to -- to what I call

 19   the super renovation because that's what happens.

 20   It becomes tear down at a point.  You have to

 21   trust me on that.  It's economic.

 22             MR. LARSEN:  Nobody's questioning that.

 23   The difficulty is the "E" word we aren't supposed

 24   to consider, but when it's good for the island;

 25   and we're representing the Town in some fashion,
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  1   it's a tough one.

  2             MR. CAMENS:  Well, we've lessened the

  3   footprint.  We've lessened, you know, we've

  4   lessened that.  We've met all the new criteria

  5   for West Beach, which is in the interest of the

  6   Town of Kiawah and --

  7             MR. LARSEN:  And I go back to 64

  8   percent.

  9             MR. CAMENS:  I understand the process.

 10             MR. LARSEN:  It's hard to say that we

 11   have the --

 12             MR. GILMORE:  The 50 percent is the

 13   state statute or a Town statute?

 14             COUNCILMAN:  It's a State statute that

 15   the County has adopted.

 16             MR. GILMORE:  Okay.

 17             COUNCILMAN:  The flood statute is a

 18   federal statute.

 19             MR. GILMORE:  Right.  Not.  I'm with

 20   you.  I'm working through here.

 21             MS. WERKING:  Well, for the County --

 22             MR. GILMORE:  But for -- for our lot

 23   coverage, I'm not talking about the height and

 24   bringing it to renovation.  The 50 percent lot

 25   coverage --
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  1             COUNCILMAN:  That's a County -- I mean,

  2   it's a Town Ordinance.

  3             MR. GILMORE:  A Town Ordinance.  Okay.

  4             COUNCILMAN:  That's correct.

  5             MS. WERKING:  Basically, if you look at

  6   that section in the third paragraph of the first

  7   page, we talk when a project goes above the 50

  8   percent --

  9             MR. GILMORE:  Right.

 10             MS. WERKING:  -- they would only be

 11   able to replace that if it was caused by a fire

 12   or explosion or --

 13             MR. GILMORE:  I was trying to figure

 14   out --

 15             MS. WERKING:  It would not be because

 16   somebody wants to --

 17             MR. GILMORE:  -- is that County, State,

 18   Federal?

 19             COUNCILMAN:  The only grandfathering is

 20   the result of a natural catastrophe of some kind.

 21             MR. GILMORE:  I understand that.

 22   Understand.

 23             COUNCILMAN:  You can't grandfather

 24   something when you choose economically to go

 25   beyond the renovation and tear down.
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  1             MR. LARSEN:  Well, if it's a Town

  2   thing, why couldn't we stay our hearing, send it

  3   back to the Town and say we're going to have this

  4   problem for the next millennium unless either --

  5   have they considered --

  6             COUNCILMAN:  Absolutely.

  7             MR. LARSEN:  Recently they've

  8   considered how -- how onerous this could be with

  9   all the things because of the flood --

 10             COUNCILMAN:  Yeah, the flood issue is

 11   what has been the most recent discussion.

 12             MR. LARSEN:  We have a new catalyst.

 13   Do we still want to go by these?  If they do,

 14   then maybe Charlie should be the one that tells

 15   them that we can't grant this Variance.

 16             COUNCILMAN:  I'm not a lawyer; but

 17   you're being asked to grant a Variance that I

 18   don't think you have jurisdiction to grant,

 19   personally.

 20             MR. LARSEN:  I think we have

 21   jurisdiction.  I don't think we have the

 22   authority to.

 23             COUNCILMAN:  Well, the statute here

 24   says you can't grant a Variance unless that

 25   hardship is created not of the applicant's doing.
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  1   In this case, it's clearly the applicant's doing,

  2   in my view.

  3             MR. BURKE:  No.  You could make a case

  4   that it was the people that put it in the

  5   developments that gave the applicant ownership of

  6   a house that exceeded what would be future --

  7             COUNCILMAN:  But that's not what you're

  8   being asked to do.  You've torn the house down.

  9   It's not there anymore.  And the decision is, can

 10   I put a house outside the Town Ordinances at this

 11   point?  That's what you're being asked to do.

 12   And personally, I don't think you have the

 13   authority to say yes.

 14             MR. LARSEN:  Ron.

 15             MR. HACKER:  My concern is just that

 16   point is that you have a very small lot.  It's

 17   5400 square feet.  Half of that, which is all you

 18   can do, is 2700 square feet.  You can hardly get

 19   a house in there, let alone driveway, decks, and

 20   everything.  50 percent just doesn't work.  I

 21   mean, you want to have a house there.  You're not

 22   trying to build a cottage.  It's a house.  And

 23   that's where the problem lies.  It's the size of

 24   the lot.

 25             MR. BRADEN:  Who's responsible for
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  1   coming up with these things?  50 percent?  Who --

  2             COUNCILMAN:  That's the Town Ordinance,

  3   the Zoning Ordinance.

  4             MR. LARSEN:  The Planning Commission

  5   or --

  6             COUNCILMAN:  Planning Commission writes

  7   that Ordinance.

  8             MS. WERKING:  Recommends them, and the

  9   Town adopts them.

 10             MR. LARSEN:  I -- given the -- the

 11   hardship nature is met, I'm troubled by the fact

 12   that the ARB approved it without -- without the

 13   fact that -- or despite the fact that we had no

 14   chance to approve it if we stick by these.

 15             I want to throw it back at the Town,

 16   and I don't want to decide on this case and

 17   create the final hardship for the -- for the

 18   owner.  So I would like to put this off until the

 19   Town has looked at it again.  I would like to

 20   make that motion.  Is there a second?

 21             MR. BURKE:  Second.

 22             MR. LARSEN:  Discussion?

 23             MR. BRADEN:  Is there a precedence-

 24   setting issue here?

 25             MR. GILMORE:  I think so.
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  1             MR. LARSEN:  I don't -- I --

  2             MR. GILMORE:  I think so.

  3             MR. LARSEN:  We usually don't talk

  4   about precedents, Jack.  We've discussed this in

  5   the past.  In the back of our minds, there is.

  6   There has to be.

  7             MR. GILMORE:  I think this is a -- this

  8   is a colossal problem for the Town.

  9             MR. LARSEN:  And we're going to be

 10   getting -- because of the flood change, because

 11   everything -- anything that's done has to be

 12   raised.  You're immediately over the 50 percent

 13   cost.

 14             MR. GILMORE:  The change in Federal

 15   flood insurance requirements, I know they just

 16   got postponed for a few years but that -- it's

 17   coming.  And when that happens, these houses on

 18   the ground are going to have no value unless

 19   they're raised up.  So we'll be faced with this

 20   issue time and time and time again.

 21             MR. CLAWSON:  Chuck, if we're still in

 22   discussion on this --

 23             MR. LARSEN:  Yes, we are.  We're in the

 24   motion.

 25             MR. CLAWSON:  I think sending it back
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  1   to the Town just delays.  I think every point

  2   that we've made here can be more effective by

  3   rejecting it because everything we've got in

  4   front of us gives us no -- no compelling reason

  5   from the standpoint on this committee to approve

  6   it.  The -- everything that we're talking about

  7   forces the issue by turning it down and let the

  8   people that own the property, let the architects

  9   bring the issue to the Town and make that the

 10   case.

 11             MR. LARSEN:  To the Town or to the

 12   Circuit Court to appeal?

 13             MS. WERKING:  Well, they could do both

 14   at the same time.

 15             MR. LARSEN:  To the Town, that would --

 16             MS. WERKING:  The Town to discuss an

 17   amendment.

 18             COUNCILMAN:  You can make that request

 19   through me to the council to review the issue.

 20   Marc can come before the council and -- and share

 21   the case and -- and make the appeal, whatever he

 22   wants to do.

 23             MS. WERKING:  To amend the Ordinance

 24   as --

 25             MR. LARSEN:  Wouldn't it speed things
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  1   up for the owner to delay it rather than turn it

  2   down?

  3             MR. HACKER:  I think his only option is

  4   to go to the -- to the Circuit Court, and that's

  5   going to take time.  A lot longer than it would

  6   to go to the Town.

  7             MS. WERKING:  On your motion to

  8   continue, do you have a time frame associated

  9   with that?  Or is it just -- because we usually

 10   like to say 60 days, 90 days.

 11             MR. LARSEN:  It would have also been

 12   nice to have a barrister here today so I'm out of

 13   my element, as usual.  If it would be --

 14             MR. BRADEN:  Do you have a minute?

 15             MR. LARSEN:  What would be less onerous

 16   for the owner?  To turn it down or --

 17             COUNCILMAN:  If we -- if it's turned

 18   down because they don't have the authority at

 19   this point to grant it and the council

 20   subsequently changes the Ordinance to allow a

 21   reapplication, I don't think you're prejudiced in

 22   any way.

 23             MR. CAMENS:  No.  I mean, if the -- if

 24   the Ordinance is changed to match --

 25             COUNCILMAN:  By that process.
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  1             MR. CAMENS:  -- match grandfathering

  2   renovations to renovations that -- I don't know

  3   how you word it.  Turn it into a new home.  We

  4   were down there to get a permit to begin with.

  5   We wouldn't have to be here.

  6             MR. GILMORE:  But the Ordinance --

  7             MR. CAMENS:  That would take a long

  8   time, you know.  My clients would put the lot up

  9   for sale and run away from Kiawah.  I'll tell you

 10   that.  That's neither here nor there; but in the

 11   interest of Kiawah, I think that needs to happen.

 12             MR. GILMORE:  The -- would a -- would a

 13   60-day postponement to get this question at least

 14   looked at by the Town Council --

 15             COUNCILMAN:  That's not enough time.

 16   Let me explain.

 17             You'll have to propose some change to

 18   the Planning Commission.  The Planning Commission

 19   will have to have a public hearing on an

 20   Ordinance change.  They'll have to bring it to

 21   council.  Council will have to have two readings

 22   of the Ordinance change.  So you're talking about

 23   four or five months.  I haven't written it down,

 24   but that's probably fair.

 25             AMANDA:  That's right.  I would
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  1   assume --

  2             COUNCILMAN:  Four or five months before

  3   you can change the Ordinance itself.

  4             MR. GILMORE:  But it may be four or

  5   five months before we change the Ordinance; but

  6   then some time before the four or five months are

  7   up, we're going to have an indication as to

  8   whether this is a willingness by Planning and the

  9   Town to go along with it.

 10             MR. LARSEN:  Right.

 11             MR. GILMORE:  Which would --

 12             COUNCILMAN:  I don't know what you're

 13   looking for, but it's going to take --

 14             MR. GILMORE:  Which -- which our

 15   property owner would be able to see that there is

 16   light at the end of the tunnel.  Right now, if we

 17   shut them down, if we say nope --

 18             COUNCILMAN:  I don't think it changes

 19   it one way or the other.  You can do whatever you

 20   want.

 21             MR. BURKE:  You know, I think there

 22   might be more good than just renovations.  If we

 23   take it back and suggest that they be

 24   grandfathered to the existing conditions, then we

 25   don't have to go through all the mishmash of
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  1   seeing if everybody dotted the I's, crossed the

  2   T's.

  3             MR. LARSEN:  Original conditions or

  4   better.

  5             MS. WERKING:  I mean, looking at it

  6   from a Planning perspective and what the Planning

  7   Commission will think, is that what the Town

  8   wants?  Because this is very typical language for

  9   nonconforming uses that, you know, you want them

 10   to meet stuff.  You actually want them to meet

 11   the code requirements.

 12             MR. GILMORE:  No.  I understand.

 13             MS. WERKING:  Like in this case, he's

 14   met all the setbacks so it's wonderful.  He just

 15   didn't meet the lot coverage.

 16             MR. GILMORE:  I would much rather have

 17   a new house totally compliant with all of the

 18   flood controls, all the new issues, all the new

 19   electric, all the new foundations at 65 percent

 20   lot coverage on that house than that old thing at

 21   71 percent lot coverage that -- that's probably a

 22   fire trap to begin with, and we've got hundreds

 23   of those kinds of houses.

 24             MR. LARSEN:  I think we are unanimous

 25   in agreeing with you, and I'm trying to find out
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  1   the best way to get there.

  2             MR. GILMORE:  How to get there, yeah.

  3             MR. LARSEN:  So Mike might be right on

  4   it's better to turn it down.  I don't know.

  5             COUNCILMAN:  I think you can do either

  6   way and request that I take it back.  It'll come

  7   back and see if there's an appetite to change it.

  8   I mean, that's what we've got to find out.

  9             MR. GILMORE:  Right.  That's my point

 10   for looking for 60 -- a 60-day --

 11             COUNCILMAN:  But it's still going to

 12   take four or five months for his client to

 13   have -- have the process solved.

 14             MR. GILMORE:  How would that -- how

 15   would your clients react, Marc?

 16             MR. CAMENS:  Four or five more months.

 17             MR. GILMORE:  Yeah.

 18             MR. CAMENS:  They're discouraged; but,

 19   you know, they're discouraged.  What can I say?

 20   That would discourage them.

 21             MR. LARSEN:  I don't think we should

 22   have a four- or five-month postponement.

 23             MR. GILMORE:  No.  I just said --

 24             MS. WERKING:  60 days.  And if you

 25   call, you know, you come back here; and if you



Deposition of Kiawah Island BZA Meeting

Clark and Associates Inc. Page: 92

  1   have to continue it again or make a decision at

  2   that point.

  3             MR. CLAWSON:  What do we do in 60 days

  4   when it comes back?

  5             MR. BURKE:  Once you get a flavor for

  6   where it gets --

  7             MS. WERKING:  Or vote on it again or --

  8             MR. GILMORE:  We'd continue it again.

  9             MR. BURKE:  I would think you would get

 10   a reaction pretty quick.

 11             MR. LARSEN:  I think from the Planning

 12   Commission, we have a pretty good idea what's

 13   going to happen.  How long does that take?

 14             COUNCILMAN:  Well, the next meeting is

 15   the first week of the following month so --

 16             MR. CLAWSON:  I would think if we --

 17   I'm not a lawyer either, but the legality does

 18   not change.

 19             MR. LARSEN:  Right.  Now, you're --

 20             MR. CLAWSON:  So the sentiment's there;

 21   but how do you say to the next person that's got

 22   a little bit of different twist, you know, some

 23   other --

 24             MR. LARSEN:  Jack, you want to press

 25   it?
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  1             MR. HACKER:  Basically we're dealing

  2   with is that we -- we have a lot of coverage

  3   that's beyond what is required right now by law.

  4   The only way I could see getting around it is you

  5   make a whole driveway pervious rather than an

  6   impervious --

  7             MS. WERKING:  Not going to work.

  8             MR. CAMENS:  Doesn't work.

  9             MR. HACKER:  That you can fit within

 10   the --

 11             MS. WERKING:  The definition.

 12             MR. LARSEN:  Can I withdraw a motion

 13   that's been seconded?  Let's start over again.

 14   I'm against my motion.  Is there a motion on this

 15   case?

 16             MR. BURKE:  I withdraw my second.

 17             MR. LARSEN:  Well, would someone like

 18   to -- oh, you're still up there.  Are there any

 19   more discussions, any more questions?

 20             MR. CAMENS:  No.  You know.

 21             MR. LARSEN:  Amanda, you had something?

 22             AMANDA:  I did want to ask a question.

 23             MR. LARSEN:  Please do.

 24             AMANDA:  And I'm not sure if it is

 25   relevant or not, but I would like to ask was it
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  1   proper for the Town of Kiawah to issue a

  2   demolition permit if there was an open zoning

  3   issue?

  4             MS. WERKING:  No.

  5             AMANDA:  So the two -- both are totally

  6   unrelated?

  7             MS. WERKING:  I don't think it was

  8   proper.

  9             AMANDA:  Oh, you don't think it's

 10   proper.

 11             MS. WERKING:  That's not the way we did

 12   it before July 1.

 13             AMANDA:  Right.  That's not the

 14   question to me.  To me that is actually a

 15   hardship of the owner.

 16             MR. CAMENS:  The house is not built,

 17   and they paid to get it demoed.  Now it's a bare

 18   lot but, you know.

 19             MR. LARSEN:  So the hardship you could

 20   argue from that standpoint was caused by the

 21   Town's granting of the demolition permit that

 22   they shouldn't have.

 23             COUNCILMAN:  How does that change the

 24   facts of the case?

 25             AMANDA:  Because it took away the
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  1   opportunity for them to renovate the home.

  2             MR. CAMENS:  Yeah.  We can't renovate

  3   the house.

  4             COUNCILMAN:  But ignorance of the law

  5   is not an excuse.  They have the right to know

  6   this --

  7             MR. CAMENS:  Well, the Town gave us the

  8   permit too.  That's ignorance of the law.

  9             COUNCILMAN:  No, it isn't.

 10             MR. CAMENS:  They gave us a demolition

 11   permit.

 12             COUNCILMAN:  You can demolish the house

 13   if that's what you want to do.

 14             MR. CAMENS:  Well, that's not the case.

 15   I mean, that was based on all the permitting

 16   things that happened through the ARB.

 17             MR. LARSEN:  Well, we're pointing too

 18   many fingers here.  You're being defensive.

 19             MR. CAMENS:  You're right.

 20             MR. HACKER:  But following that logic

 21   would say, okay, they didn't.  Then could they

 22   have gotten the permit or -- or a Variance based

 23   on lot coverage of 71 percent and saying, gee,

 24   I'm going to build a new house at 64.  I don't

 25   think they still could have done that because if
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  1   the house gets torn down, you've got to go back

  2   to square one.

  3             COUNCILMAN:  Right.  That's where we're

  4   faced right now.

  5             AMANDA:  They would have had to

  6   renovate the existing home.

  7             MR. CAMENS:  Right.  We went through

  8   all the reasons.

  9             MR. HACKER:  And we're saying that's

 10   not a good idea.  I agree wholeheartedly with

 11   you.

 12             COUNCILMAN:  I think the economics are

 13   what Randy says, we're going to see this over and

 14   over and over again, that it's going to be an

 15   issue, especially with the flood rules.

 16             MR. CAMENS:  Well, it's economics and

 17   code.  I mean, the code -- it's more code than

 18   economics and -- and that's an important fact

 19   because economics does not work here, and I truly

 20   understand that.

 21             But it's the codes that pushed us to

 22   the next step of construction, to the next step

 23   of construction, to the next step of

 24   construction; and when you're in a construction

 25   project and the builder says to you, okay, at
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  1   this point -- and everyone says it.  You've been

  2   in many.  I know a lot of people have done this.

  3   There's a point of no return why you shouldn't

  4   take the dog gone thing down anyhow because it

  5   makes no sense.

  6             COUNCILMAN:  It's really an economic

  7   question, though; right?

  8             MR. CAMENS:  No, it isn't.  At some

  9   point it's an economic question, but all the

 10   codes drive you there.  It becomes construction

 11   sensibility.  Okay.  You can take the economics

 12   out because these people said we're going to go

 13   with it anyhow.  So it's the code of we -- FEMA.

 14   Okay.  Elevate.  Foundations wouldn't pass

 15   anything in today's standards.

 16             COUNCILMAN:  Right.

 17             MR. CAMENS:  The two by four walls

 18   wouldn't pass.  There was mold in the house.  We

 19   have to now move it over.  We haven't touched

 20   economics yet.  We're just trying to assess what

 21   we're doing.

 22             MR. LARSEN:  Well, thank you.  Thank

 23   you, Marc.  I'm going to go ahead and unless

 24   somebody has more questions for -- for

 25   Mr. Camens --
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  1             MR. BRADEN:  Let me ask one quick

  2   question.  The owner, what options does he have

  3   to come into compliance at 50 percent?  What --

  4   what options are --

  5             MR. CAMENS:  We have to take 14 percent

  6   of the lot coverage out of the house.

  7             MR. BRADEN:  Well, I understand.  How

  8   much -- how much are we talking about?  Narrowing

  9   the driveway?  You know, are there options?  Is

 10   it all just changing --

 11             MR. CAMENS:  You know, we have to

 12   provide so many parking slots and, you know.  The

 13   only option really, because what's on the site

 14   complies with the current ARB parking and

 15   circulation on the site.  We've taken away the

 16   little building up front.  You'd have to squeeze

 17   the house 14 percent.

 18             MR. BRADEN:  And how big is the house?

 19             MR. HACKER:  It's 2316 square feet on

 20   the footprint.

 21             MR. CAMENS:  I think the house is 3,000

 22   on two levels, yeah.

 23             MR. HACKER:  I'm talking about the

 24   bottom.  It's 2316.

 25             MR. CAMENS:  So we have to pull out,
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  1   you know, 3- or 400 feet, you know, you're going

  2   to take 600 feet out of the house.

  3             MS. WERKING:  And then you still have

  4   the 80 percent on the top.

  5             MR. CAMENS:  Yeah, then the 80 percent.

  6   So it's going to shrink more.

  7             MR. HACKER:  Yeah, they've got to

  8   shrink it at the top.

  9             MS. WERKING:  Yeah.  You can't just --

 10             MR. CAMENS:  So that's an option

 11   certainly for them.  Or sell the lot.

 12             MR. LARSEN:  Okay.  Any more questions?

 13                     (No response.)

 14             MR. LARSEN:  Then I will ask for a

 15   different motion from the Board.

 16             MR. GILMORE:  Well, are you going to

 17   close the hearing?

 18             MR. LARSEN:  I would like to close the

 19   hearing and ask for a different motion from the

 20   Board.  Mike?

 21             MR. CLAWSON:  I did the last one.

 22             MR. LARSEN:  You said the motion you

 23   wanted to make.  Anybody?

 24             MR. CLAWSON:  I didn't --

 25             MR. BURKE:  I'll make a motion.



Deposition of Kiawah Island BZA Meeting

Clark and Associates Inc. Page: 100

  1             MR. LARSEN:  Okay.

  2             MR. BURKE:  I move that we reject the

  3   request for a Variance.

  4             MR. LARSEN:  Second?

  5             MR. BRADEN:  Second.

  6             MR. LARSEN:  Discussion?  More

  7   discussion?  Call the question.

  8             MR. BURKE:  (Nods head.)

  9             MR. LARSEN:  I'll call the question,

 10   and there's a second of calling the question?

 11             MR. HACKER:  Second.

 12             MR. LARSEN:  All in favor of calling

 13   the question.

 14              (All Members respond aye.)

 15             MR. LARSEN:  So repeating the motion,

 16   the motion is to reject the applicant's petition

 17   because it does not meet the statutes that we

 18   have to go by.  All in favor of the motion

 19   signify by saying aye.

 20               (All Members respond aye.)

 21             MR. LARSEN:  Opposed?

 22                     (No response.)

 23             MR. LARSEN:  And I guess Godspeed on

 24   coming to some kind of terms so we can get this

 25   issue behind us because we're going to have --
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  1   and maybe as a warning to the next owner, let

  2   them know that we turned down one because we had

  3   no choice the way --

  4             COUNCILMAN:  I encourage you to bring

  5   it to the Town, however you want to do it.  You

  6   can do it through me, or you can come to Council.

  7             MR. LARSEN:  Is there a motion for

  8   adjournment?

  9             MR. HACKER:  I move we adjourn.

 10             MR. CLAWSON:  Second.

 11             MR. LARSEN:  All in favor.

 12               (All Members respond aye.)

 13             MR. LARSEN:  Thank you for your

 14   patience.

 15             (Proceedings concluded at 5:51 p.m.)

 16                          - - -

 17

 18

 19

 20

 21

 22

 23

 24

 25
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  1   STATE OF SOUTH CAROLINA
  COUNTY OF CHARLESTON

  2

       I, Ronda K. Blanton, a Registered
  3   Professional Reporter and Notary Public for the

  State of South Carolina at Large, do hereby
  4   certify that I was present at the Board of Zoning

  Appeals hearing at the time and location therein
  5   stated; that the proceedings of the hearing and

  all statements made at the time of the
  6   proceedings were recorded stenographically by me

  and were thereafter transcribed by computer-aided
  7   transcription; that the foregoing is a full,

  complete, and true record of the testimony of the
  8   hearing and of all statements made at the time of

  the proceedings.
  9

       I further certify that I am neither related
 10   to nor counsel for any party to the cause pending

  or interested in the events thereof.
 11

       Witness my hand, I have hereunto affixed my
 12   official seal on March 31, 2014, at Charleston,

  Charleston County, South Carolina.
 13

 14

 15

 16

                     Ronda K. Blanton, RPR
 17                      Notary Public, South Carolina

                     My Commission expires:
 18                      May 14, 2018.
 19
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DATE   (2)
dated   (5)
days   (6)
deal   (3)
dealing   (5)
December   (1)
decide   (3)
decided   (1)
decision   (12)
decisions   (1)
deck   (29)
decks   (11)
declaration   (1)
deemed   (2)
defensive   (1)
defer   (4)
defines   (2)
definitely   (3)
definition   (2)
delay   (1)
delays   (1)
demo   (2)
demoed   (3)
demolish   (1)
demolished   (5)
demolition   (13)
deny   (4)
deposit   (1)
depreciated   (2)

deprives   (1)
described   (2)
designated   (1)
designed   (1)
desired   (1)
despite   (1)
destroyed   (1)
Detached   (1)
determinations   (2)
determine   (1)
detriment   (4)
developed   (3)
development   (5)
developments   (1)
difference   (4)
different   (6)
differential   (1)
differentiate   (1)
difficult   (1)
difficulties   (1)
difficulty   (6)
dimensions   (2)
Director   (2)
disapproved   (1)
discourage   (1)
discouraged   (2)
discovered   (1)
discrepancies   (3)
discrepancy   (2)
discuss   (2)
discussed   (1)
discussion   (7)
discussions   (1)
District   (17)
Division   (2)
dock   (1)
document   (4)
documentation   (2)
documents   (1)
dog   (1)
doing   (7)
door   (1)
doors   (3)
dotted   (2)
double-check   (1)
downsize   (1)
draw   (2)
drawing   (7)
drawings   (4)

drip   (1)
drive   (1)
driveway   (8)
driveways   (3)
dropped   (1)
duct   (1)
Dwayne   (2)
Dwellings   (1)

< E >
eager   (1)
early   (1)
easement   (7)
east   (2)
easy   (1)
eaves   (2)
economic   (6)
economically   (2)
economics   (7)
effect   (3)
effective   (1)
effectively   (2)
effort   (1)
either   (8)
election   (2)
electric   (1)
element   (1)
Elevate   (1)
elevation   (2)
elicit   (1)
empowered   (1)
empty   (1)
Enabling   (1)
encounter   (3)
encourage   (1)
encroach   (1)
encroached   (1)
encroaching   (1)
encroachment   (6)
encroachments   (5)
ended   (1)
ends   (1)
enemy   (1)
entire   (4)
environment   (1)
erected   (1)
especially   (4)
essentially   (2)
established   (1)
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establishment   (4)
events   (1)
everybody   (3)
everybody's   (1)
evidence   (4)
exact   (1)
exactly   (3)
example   (1)
exceeded   (2)
exceeds   (1)
Exception   (4)
exceptional   (9)
Exceptions   (4)
Excuse   (2)
exist   (2)
existed   (2)
existing   (20)
exists   (2)
expansion   (1)
expedite   (1)
expert   (2)
expires   (1)
explain   (3)
explosion   (2)
exposure   (1)
extend   (4)
extended   (1)
extent   (1)
extenuating   (1)
extraordinary   (4)
extreme   (2)

< F >
face   (1)
faced   (6)
Fact   (17)
fact-finding   (1)
facts   (6)
factual   (1)
Failure   (2)
faint   (2)
fair   (2)
falls   (1)
false   (1)
familiar   (4)
far   (1)
fashion   (1)
fault   (3)
favor   (8)

features   (1)
February   (2)
federal   (3)
feel   (2)
feeling   (1)
feet   (28)
felt   (1)
FEMA   (2)
figure   (2)
figured   (1)
figuring   (1)
file   (2)
filed   (1)
filling   (1)
final   (4)
find   (8)
finding   (1)
Findings   (4)
fingers   (1)
finished   (1)
fire   (3)
first   (17)
firsthand   (2)
fit   (1)
five   (8)
five-month   (1)
fixed   (1)
flavor   (1)
flood   (13)
Flood's   (1)
floor   (8)
follow   (1)
following   (4)
foot   (2)
footage   (1)
footings   (2)
footprint   (18)
forces   (1)
foregoing   (1)
foresee   (1)
formally   (2)
forward   (2)
found   (5)
foundation   (4)
foundations   (4)
foundation's   (2)
four   (9)
frame   (1)
Freedom   (2)

freestanding   (1)
front   (13)
full   (1)
fun   (1)
functional   (2)
further   (2)
future   (2)

< G >
gathering   (1)
gee   (1)
general   (6)
generally   (5)
gentlemen   (2)
getting   (6)
GILMORE   (101)
give   (5)
given   (3)
gives   (2)
giving   (1)
go   (31)
God   (1)
Godspeed   (1)
goes   (4)
going   (54)
Golf   (1)
good   (12)
gotten   (2)
Government   (1)
grand   (3)
grandfather   (5)
grandfathered   (8)
grandfathering   (2)
grant   (15)
granted   (11)
granting   (19)
gravel   (1)
great   (2)
greatly   (1)
greedy   (1)
grips   (4)
ground   (6)
grounds   (2)
group   (1)
guess   (10)
guidelines   (2)
guy   (1)
guys   (2)

< H >
HACKER   (39)
half   (6)
HALL   (2)
hand   (2)
handcuffed   (1)
happen   (3)
happened   (3)
happens   (2)
happy   (1)
hard   (1)
hardship   (13)
harmed   (4)
harming   (1)
harmony   (4)
head   (2)
heads   (1)
hear   (5)
heard   (4)
HEARING   (11)
heat   (17)
heavens   (1)
height   (1)
help   (1)
helps   (1)
hereunto   (1)
hey   (1)
highland   (1)
Hilkhuijsen   (2)
Historically   (1)
history   (2)
hit   (5)
hold   (2)
home   (23)
homeowner   (1)
homeowners   (2)
homes   (15)
home's   (1)
hope   (1)
Hopper   (1)
hours   (1)
house   (103)
houses   (8)
hundreds   (1)
hung   (1)
hurting   (1)
HVAC   (15)

< I >
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idea   (3)
identified   (2)
identify   (1)
identifying   (1)
ignorance   (2)
II   (2)
immediately   (2)
impact   (2)
impacts   (1)
impervious   (4)
imply   (1)
important   (2)
impossible   (1)
impression   (1)
improve   (2)
improved   (1)
Improvement   (2)
improvements   (11)
improving   (2)
include   (1)
including   (8)
inconsistencies   (1)
incorporated   (2)
increase   (5)
increased   (1)
increasing   (1)
incredible   (1)
indicate   (2)
indicated   (1)
indicates   (1)
Indicating   (7)
indication   (1)
individual   (2)
Information   (12)
informed   (2)
inspected   (1)
inspection   (1)
installation   (1)
insurance   (1)
Intent   (8)
interest   (4)
interested   (2)
interesting   (1)
interests   (4)
interfere   (4)
interject   (1)
interpret   (1)
involved   (1)
I's   (1)

ISLAND   (24)
issue   (29)
issued   (6)
issues   (6)
It'll   (1)
its   (2)

< J >
Jack   (4)
jacked   (1)
JAMES   (6)
January   (4)
Jenny   (1)
jive   (1)
judicial   (1)
July   (1)
June   (1)
jurisdiction   (4)

< K >
keep   (1)
Kevin   (1)
KIAWAH   (38)
Kiawah's   (2)
kind   (7)
kinds   (2)
kitchen   (1)
knew   (1)
know   (80)
knowledge   (2)
Kristen   (1)

< L >
laid   (1)
Land   (9)
Lane   (4)
language   (2)
Large   (1)
larger   (1)
LARSEN   (148)
law   (3)
lawfully   (2)
laws   (1)
lawyer   (4)
layout   (1)
legal   (3)
legality   (1)
length   (1)
lessened   (3)

Letter   (9)
letters   (1)
level   (1)
levels   (1)
lies   (1)
light   (1)
limit   (1)
limited   (1)
Line   (17)
lines   (5)
lining   (2)
listed   (1)
literature   (1)
little   (4)
live   (2)
liveable   (4)
living   (1)
Local   (1)
located   (2)
LOCATION   (6)
logic   (1)
long   (2)
longer   (1)
look   (16)
looked   (2)
looking   (8)
looks   (3)
loose   (1)
lose   (1)
lost   (1)
lot   (79)
lots   (2)
loud   (3)
low   (1)
lower   (3)
luck   (1)

< M >
ma'am   (1)
mailed   (2)
Major   (1)
majority   (2)
making   (2)
mandated   (1)
map   (2)
maps   (2)
Marc   (7)
MARCH   (3)
Marsh   (7)

marvelous   (1)
Mary   (1)
match   (3)
matches   (4)
matter   (2)
maximum   (7)
Meadow   (1)
mean   (19)
means   (7)
meant   (1)
measure   (3)
measured   (1)
media   (1)
meet   (8)
meeting   (9)
meetings   (2)
meets   (3)
members   (10)
mention   (2)
mentioned   (2)
met   (4)
Mike   (4)
millennium   (1)
minds   (1)
minute   (1)
minutes   (2)
mirage   (1)
misconnect   (1)
mishmash   (1)
misplaced   (1)
mistakes   (1)
model   (1)
models   (1)
modification   (1)
modifications   (4)
modified   (1)
modify   (3)
mold   (1)
monstrous   (1)
month   (1)
monthly   (1)
months   (8)
motion   (17)
Move   (12)
moved   (2)
moving   (1)

< N >
name   (4)
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Narrowing   (1)
natural   (1)
nature   (1)
NCRA   (1)
near   (1)
necessary   (3)
need   (17)
needed   (2)
needs   (2)
negative   (1)
neighborhood   (8)
neighborhoods   (3)
neighboring   (1)
neighbors   (2)
neighbor's   (1)
Neither   (4)
never   (16)
new   (24)
news   (1)
nice   (1)
nightmare   (2)
Nobody's   (2)
Nods   (2)
nominate   (2)
nomination   (3)
nominations   (4)
nonconforming   (9)
nonpervious   (2)
nonsurface   (1)
nope   (1)
normal   (1)
north   (2)
Notary   (2)
noted   (2)
nothing's   (1)
notice   (1)
notification   (1)
notified   (1)
November   (2)
number   (3)
numbers   (1)

< O >
oath   (1)
obtain   (2)
obviously   (3)
OCRM   (3)
October   (1)
odds   (1)

offer   (1)
Office   (6)
office@clark-associates.
com   (1)
officers   (1)
official   (4)
Oh   (5)
Okay   (32)
old   (12)
older   (5)
Once   (1)
onerous   (2)
ones   (1)
open   (2)
opinion   (1)
opportunity   (1)
Opposed   (2)
option   (3)
options   (3)
orally   (1)
order   (4)
Ordinance   (35)
Ordinances   (4)
organizations   (1)
original   (21)
originally   (2)
ought   (2)
outset   (3)
outside   (3)
overage   (1)
overhang   (2)
overhanging   (1)
overhangs   (1)
Overlay   (3)
overturn   (1)
owned   (1)
owner   (20)
owners   (5)
owner's   (1)
ownership   (1)
owns   (1)

< P >
P.M   (2)
P.O   (1)
packet   (1)
page   (2)
paid   (1)
paper   (1)

paragraph   (1)
parking   (2)
part   (8)
participated   (1)
particular   (4)
parties   (3)
party   (1)
pass   (2)
patience   (1)
patio   (1)
paved   (2)
pedestrian   (1)
peers   (5)
penalize   (1)
pending   (1)
people   (9)
percent   (48)
percentage   (4)
perfect   (1)
period   (1)
permanent   (1)
permit   (19)
permits   (7)
permitted   (10)
permitting   (1)
person   (2)
personally   (3)
Persons   (1)
perspective   (2)
pertaining   (3)
pertinent   (2)
pervious   (11)
petition   (1)
phenomenal   (1)
phonetic   (2)
phrase   (1)
physical   (1)
physically   (4)
picture   (2)
piece   (6)
pieces   (4)
pilings   (3)
place   (11)
placed   (3)
places   (1)
plan   (18)
Planning   (16)
Plans   (9)
plant   (1)

plat   (4)
play   (3)
Please   (11)
plot   (1)
Plus   (2)
point   (22)
pointed   (1)
pointing   (1)
Polcari   (1)
pool   (4)
poor   (2)
porch   (11)
porches   (4)
portion   (4)
portions   (1)
Post   (1)
posted   (1)
postponed   (1)
postponement   (2)
posts   (1)
practical   (5)
practice   (1)
precedence   (1)
precedents   (1)
precise   (1)
prejudiced   (1)
present   (8)
presented   (2)
presenting   (1)
press   (1)
pretty   (6)
previous   (4)
previously   (1)
printed   (1)
prior   (3)
probably   (8)
problem   (5)
procedure   (2)
Proceedings   (4)
process   (16)
PROFESSIONAL   (3)
professionally   (1)
profitability   (2)
profitably   (2)
prohibit   (2)
prohibited   (2)
project   (2)
projects   (1)
proper   (5)
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properties   (10)
property   (57)
proposal   (1)
propose   (1)
proposed   (6)
protocol   (1)
provide   (1)
provided   (5)
public   (15)
pull   (2)
pulled   (3)
pump   (7)
pumps   (10)
purchased   (3)
purchasers   (1)
purpose   (6)
purposes   (4)
purview   (1)
pushed   (1)
put   (17)
puts   (1)
putting   (1)

< Q >
quasi   (1)
quasi-judicial   (1)
question   (25)
questioning   (1)
questions   (17)
quick   (3)
quite   (2)
quorum   (1)
quote   (8)

< R >
R2   (6)
R2O   (1)
Rain's   (1)
raise   (2)
raised   (3)
Randy   (5)
range   (1)
react   (1)
reaction   (1)
read   (2)
readings   (1)
real   (5)
realized   (3)
really   (14)

realtor   (1)
reapplication   (1)
rear   (5)
reason   (3)
reasons   (2)
rebuilding   (1)
rebuilt   (1)
rebuttal   (1)
recognize   (1)
recognizes   (1)
Recommends   (1)
record   (9)
recorded   (1)
records   (21)
rectify   (1)
rectifying   (1)
redevelopment   (1)
redo   (1)
reduced   (3)
reducing   (1)
reduction   (4)
refer   (1)
regarding   (4)
regards   (1)
REGISTERED   (2)
regulations   (5)
reinforced   (1)
reject   (2)
rejecting   (1)
related   (1)
relating   (1)
relaxation   (2)
relevant   (1)
relief   (2)
remember   (1)
remiss   (2)
remodel   (2)
renovate   (7)
renovation   (16)
renovations   (6)
repeat   (1)
repeating   (1)
replace   (1)
REPORTED   (1)
REPORTER   (2)
represent   (1)
representative   (1)
representing   (3)
request   (14)

requested   (4)
requesting   (3)
require   (4)
required   (10)
requirement   (1)
Requirements   (6)
requires   (4)
reread   (1)
research   (1)
resellable   (1)
residence   (5)
Residential   (5)
residents   (1)
respond   (7)
response   (23)
responses   (1)
responsible   (1)
rest   (1)
restoration   (1)
restrict   (2)
restricted   (2)
restrictions   (3)
restrictive   (3)
result   (5)
resulting   (2)
return   (2)
review   (9)
reviewing   (1)
ridiculous   (1)
right   (43)
Ron   (5)
RONDA   (3)
roof   (5)
room   (1)
roughly   (1)
RPR   (2)
rule   (8)
rules   (1)
rulings   (1)
run   (5)
running   (1)

< S >
safety   (1)
said-she   (1)
sale   (1)
Sally   (1)
Salt   (1)
sat   (1)

saying   (14)
says   (13)
SC   (1)
Scott   (1)
screened   (1)
seal   (1)
second   (25)
seconded   (1)
secretary   (1)
Section   (8)
see   (16)
seeing   (2)
seen   (1)
sell   (1)
send   (1)
sending   (1)
sense   (4)
sensibility   (1)
sentence   (2)
sentiment's   (1)
separate   (2)
sequence   (1)
serious   (4)
set   (4)
setback   (36)
setbacks   (12)
setting   (1)
shape   (1)
share   (2)
shocked   (2)
show   (8)
showed   (1)
showing   (3)
shown   (7)
shows   (7)
shrink   (2)
shut   (2)
side   (16)
sides   (3)
sidewalk   (1)
sign   (1)
signify   (3)
simple   (1)
simplify   (1)
simply   (1)
single   (1)
Single-Family   (2)
site   (23)
sits   (1)
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sitting   (1)
situation   (2)
six   (1)
size   (5)
sketch   (1)
slipped   (1)
slots   (1)
small   (2)
smaller   (2)
smiling   (1)
sold   (1)
solutions   (1)
solved   (2)
somebody   (7)
somewhat   (1)
soon   (2)
sorry   (4)
sort   (5)
sounds   (3)
SOUTH   (11)
space   (3)
speak   (4)
speaking   (5)
Special   (5)
specific   (5)
specifically   (1)
speed   (2)
speeding   (1)
spent   (1)
spirit   (4)
spot   (4)
square   (20)
squeeze   (1)
Staff   (14)
Staff's   (18)
stage   (1)
stairs   (1)
Stairways   (1)
stamped   (1)
stand   (9)
standards   (7)
standing   (1)
standpoint   (2)
stands   (3)
start   (6)
started   (4)
starts   (1)
state   (8)
stated   (3)

statements   (3)
states   (2)
statute   (7)
statutes   (4)
stay   (2)
stenographically   (1)
step   (5)
steps   (8)
Steve   (1)
stick   (1)
sticks   (1)
street   (5)
streets   (1)
strict   (3)
structure   (21)
structures   (7)
stuck   (1)
stuff   (3)
stupid   (1)
subject   (5)
submitted   (5)
subpoena   (1)
subsequently   (1)
substandard   (2)
substantial   (7)
substantially   (3)
sudden   (4)
suggest   (2)
super   (3)
support   (1)
supporting   (1)
suppose   (1)
supposed   (2)
supposedly   (1)
sure   (10)
Surfscoter   (3)
surrounding   (3)
survey   (13)
surveys   (2)
sworn   (3)
system   (3)

< T >
Table   (2)
tails   (1)
take   (17)
taken   (5)
talk   (5)
talked   (2)

talking   (11)
Tax   (3)
taxed   (2)
taxing   (1)
tear   (8)
technology   (1)
telephone   (1)
tell   (10)
tells   (2)
terms   (2)
testimony   (3)
Thank   (18)
theme   (2)
thereof   (1)
thing   (18)
things   (22)
think   (51)
thinking   (4)
third   (2)
thought   (5)
thousand   (1)
three   (9)
threshold   (1)
throw   (1)
Thursday   (1)
tie   (1)
tightened   (1)
till   (1)
Tim   (2)
TIME   (27)
times   (1)
tiny   (1)
TMS   (2)
today   (14)
today's   (3)
told   (1)
Tom   (1)
tons   (1)
top   (3)
torn   (3)
total   (5)
totally   (2)
touch   (1)
touched   (1)
tough   (2)
TOWN   (52)
Town's   (1)
tract   (1)
transcribed   (1)

transcription   (1)
trap   (1)
tremendous   (1)
triangle   (2)
tried   (3)
triggered   (1)
troubled   (1)
true   (5)
truly   (2)
trust   (1)
truth   (1)
try   (3)
trying   (21)
T's   (1)
tunnel   (1)
turn   (4)
turned   (3)
turning   (1)
twist   (1)
twisted   (1)
two   (18)
types   (1)
typical   (1)
typically   (3)

< U >
Uh-huh   (1)
unaccounted   (1)
unanimous   (1)
uncommon   (1)
underneath   (1)
understand   (18)
understands   (1)
UNIDENTIFIED   (2)
unique   (1)
unit   (6)
unnecessary   (3)
unpermitted   (1)
unreasonably   (2)
unrelated   (1)
unusual   (2)
updated   (1)
upper   (2)
usable   (1)
Use   (15)
uses   (2)
usual   (1)
usually   (3)
utilization   (4)
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utilized   (2)

< V >
valid   (1)
value   (6)
Variance   (65)
Variances   (8)
vary   (3)
version   (1)
versus   (1)
vice   (1)
vicinity   (8)
view   (3)
viewing   (1)
visit   (2)
visited   (1)
VOICE   (2)
vote   (3)

< W >
walk   (1)
walked   (1)
walking   (1)
walkway   (2)
walkways   (3)
walls   (1)
want   (23)
wanted   (5)
wants   (5)
warn   (2)
warning   (1)
way   (22)
week   (1)
welcome   (2)
Well   (43)
went   (15)
we're   (59)
WERKING   (60)
west   (11)
wetlands   (1)
we've   (20)
WHALLEY   (7)
wholeheartedly   (1)
willingness   (1)
window   (3)
winning   (1)
wire   (1)
wish   (2)
wishes   (1)

wishing   (1)
withdraw   (2)
Witness   (1)
witnesses   (2)
wonderful   (1)
word   (3)
words   (2)
work   (6)
working   (3)
workings   (1)
world   (2)
worth   (2)
writes   (1)
writing   (1)
written   (2)
wrong   (6)
wrote   (1)
WWW.CLARK-ASSO
CIATES.COM   (1)

< Y >
yard   (9)
Yeah   (23)
year   (3)
years   (9)
yip   (3)

< Z >
zero   (1)
zone   (1)
ZONING   (52)
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            1                   P R O C E E D I N G S
            2               MR. LARSEN:  I'd like to call the
            3     meeting to order of the Town of Kiawah Island
            4     Board of Zoning Appeals, and I just noted that
            5     our first order of business today is the election
            6     of officers for the year.
            7               I'm going to open the nomination
            8     process now.  Does someone have a nomination for
            9     chair?
           10               MR. HACKER:  I will nominate Charlie
           11     Larsen.
           12               MR. LARSEN:  Is there a second?
           13               MR. GILMORE:  I second it.
           14               MR. LARSEN:  All right.  Any other
           15     nominations?  Please.
           16               MR. GILMORE:  Move nominations be
           17     closed.
           18               MR. LARSEN:  Thank you, Randy.
           19               MR. GILMORE:  You're welcome, Charlie.
           20               MR. LARSEN:  If there are no other
           21     nominations, I suppose someone needs to make a
           22     motion to close the election; and then you'll
           23     need a second.
           24               MR. GILMORE:  I just did.
           25               MR. BURKE:  Second.
� 00003
            1               MR. LARSEN:  To close?
            2               MR. GILMORE:  Yes.
            3               MR. LARSEN:  All in favor.
            4                 (All members respond aye.)
            5               MR. LARSEN:  Someone have a nomination
            6     for vice chair?  I would like to nominate Ron
            7     Hacker.
            8               MR. GILMORE:  I'll second that.
            9               MR. CLAWSON:  Second.
           10               MR. LARSEN:  Any another nominations?
           11               MR. BURKE:  Move to close.
           12               MR. LARSEN:  Second.
           13               MR. GILMORE:  Second.
           14               MR. LARSEN:  All in favor, signify by
           15     saying aye.
           16                 (All members respond aye.)
           17               MR. LARSEN:  Congratulations, Ron.  Dan
           18     is the secretary.  Dan.  So we're finished;
           19     correct?
           20               MS. WERKING:  You can just formally
           21     adopt that.
           22               MR. LARSEN:  Okay.
           23               MS. WERKING:  I think every year you
           24     have to --
           25               MR. LARSEN:  We will formally adopt
� 00004
            1     that.  So I will -- the second thing I will do is
            2     to read the protocol for this and all of the
            3     meetings for the BZA.
            4               The Board members who will hear your
            5     case today are:  Ron Hacker, Tom Burke, Mike
            6     Clawson, Randy Gilmore, and Jack Braden.  Staff
            7     members present are Jenny Werking and Sally
            8     Brooks, and I wish our lawyer were here today.
            9     Do we have a lawyer today?  We don't, do we?
           10               MS. WERKING:  No.
           11               MR. LARSEN:  Our case rulings from this
           12     and any BZA meeting are available for public
           13     review and inspection during normal business
           14     hours at the Town Hall.
           15               At this time I would like to explain to
           16     the public the workings of the BZA.  The Board of
           17     Zoning Appeals is a quasi- judicial body
           18     established to interpret and grant relief from
           19     the Zoning Ordinance.  The Board of Zoning
           20     Appeals has jurisdiction over three types of
           21     cases:  Appeals, Variances, and Special
           22     Exceptions.
           23               Appeals are heard regarding
           24     administrative actions or decisions by the Zoning
           25     Administrator or Staff.  Variances may be granted
� 00005
            1     when strict application to the Zoning Ordinance
            2     would cause an unnecessary hardship.
            3               This Board's actions must be based on
            4     specific standards as contained in the South
            5     Carolina Local Government Planning Enabling Act
            6     of 1994 and the Town of Kiawah Island Zoning
            7     Ordinance.
            8               Then there's Special Exceptions.  These
            9     allow the Board to permit uses if certain
           10     conditions as contained in the Zoning Ordinances
           11     are met.  A simple majority vote of the quorum
           12     present is required to grant a Variance or to
           13     overturn the decision of the Zoning Administrator
           14     in appeal or to grant a Special Exception.
           15               Because today's hearing is a public
           16     fact-finding meeting, we are in compliance with
           17     the Freedom of Information Act and South Carolina
           18     Code 6-29-70.  15 days prior to this hearing, an
           19     announcement was printed in the Post & Courier, a
           20     sign was posted on or near the designated
           21     property, and a notice was mailed to the
           22     applicant or representative, to residents within
           23     300 feet of the application, and to parties of
           24     interest.
           25               Persons, organizations, and news media
� 00006
            1     that have requested declaration of our meeting
            2     have also been notified.
            3               The Freedom of Information Act does not
            4     require notification of anyone other than the
            5     applicant and parties of interest.  Our purpose
            6     today is for interested parties to be heard in
            7     order to assist the Board in gathering evidence
            8     pertinent in each case.  If the members of the
            9     BZA feel the need for further information to
           10     clarify a case, the Board has the authority to
           11     subpoena witnesses.
           12               In addition to your testimony, our
           13     Board has been presented written information
           14     submitted to the Staff by the applicant or their
           15     agent for each case.  This information is now
           16     considered to be evidence and is considered into
           17     the permanent record of this body.  It is assumed
           18     that it is complete, true, and accurate.
           19               Also we have been presented data
           20     assembled by the Staff for the purpose of
           21     clarifying the location and the effect on
           22     surrounding property.  Our Board is empowered to
           23     approve, approve with conditions, or to deny your
           24     request.  We are also authorized to defer a case
           25     should there be a need to attain additional
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            1     information.
            2               I'm going to repeat that for the cases
            3     today.  We are also authorized to defer a case
            4     should there be a need to obtain additional
            5     information.
            6               If any applicant's request is approved
            7     for a Special Exception, a Variance, or an appeal
            8     of a decision by the Zoning Administrator, they
            9     must go to the Town of Kiawah Island to apply for
           10     permits.  Variances and Special Exceptions
           11     granted by the BZA are valid for 12 months after
           12     this meeting.
           13               However, if an applicant's request is
           14     disapproved and they wish to appeal the decision
           15     of this Board concerning their case, appeals must
           16     be addressed to the Circuit Court.  South
           17     Carolina Code 6-29-820 states that the appeal
           18     must be filed by the applicant within 30 days
           19     after the decision of the Board is mailed to
           20     them.  Failure to -- failure to hear -- to file
           21     an appeal within the time limit deprives the
           22     Court of jurisdiction to hear the matter.
           23               And because this is a quasi-judicial
           24     body, everything said in the meeting must be
           25     complete, true, and accurate.  All of the
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            1     information provided to the BZA is considered
            2     evidence, and this Board may certify contempt of
            3     Circuit Court if false statements are made either
            4     in writing or orally.  Because of this, each
            5     person who wishes to address the Board today will
            6     have to be sworn in.
            7               In order to expedite the procedure,
            8     those wishing to speak, please stand now as a
            9     group.  Mrs. Werking will administer the oath.
           10               MS. WERKING:  If you are going to
           11     present evidence to the Board or think you may,
           12     please raise your right hand.
           13                   (Witnesses are sworn.)
           14               MR. LARSEN:  I shall now call Case
           15     BZAV-2-14-17854 at 27 Marsh Cottage Lane.  Staff
           16     will present facts pertinent to the case.  I
           17     shall then call the applicant to address the
           18     case.  The applicant shall please stand and state
           19     their name, their current address for the record,
           20     before presenting testimony.
           21               I will then ask for all those speaking
           22     either in support or against the case, and they
           23     shall follow the same procedure for identifying
           24     themselves and are limited to two minutes each.
           25     The applicant will also have two minutes for
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            1     rebuttal.
            2               Thank you.
            3               MS. BROOKS:  All right.  Our first
            4     case, Tim Hilkhuijsen representing the property
            5     owner, Kristen Byers, is requesting a Variance at
            6     27 Marsh Cottage Lane, TMS 265-09-00-018, for the
            7     reduction of the required 20-foot -- 20-feet rear
            8     yard setback for approximately 10.27 square feet
            9     encroachment of a lower deck, the reduction of
           10     the required 15-feet side yard setback for
           11     approximately 92 square feet encroachment of an
           12     upper deck, for approximately 40 square feet
           13     encroachment of steps and for approximately 13
           14     square feet of encroachment of an HVAC unit
           15     stand; and to increase the required lot --
           16     increase the required 40 percent maximum lot
           17     coverage by 6.57 percent to 46.57 percent.
           18               The Board may approve, approve with
           19     conditions, or deny all or portions of this
           20     request.
           21               The subject property and surrounding
           22     properties to the north, south, and west are
           23     located in the Residential R2 Zoning District
           24     within the developed area of Kiawah Island.  The
           25     subject property is bordered to the east by OCRM
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            1     Critical Line wetlands.
            2               The Town of Kiawah Island Land Use
            3     Planning and Zoning Ordinance, Property Setback
            4     Requirements Appendix requires a 25-feet front
            5     yard setback, a 15-feet side yard setback, and a
            6     20-feet and 30-feet rear yard setback.
            7               The subject property contains 10,907.7
            8     square feet total lot area, 8,908.6 square feet
            9     of highland, and 1,999.1 square feet of marsh.
           10     The Ordinance, Section 12-66, R2, Residential
           11     District, Table 2C, Lot Standards For R2
           12     Single-Family Detached Dwellings requires maximum
           13     lot coverage of 40 percent when a lot is between
           14     8,000 and 11,999 square feet in size.  The
           15     Ordinance defines "lot coverage" as quote, total
           16     percentage of lot area that is impervious,
           17     including buildings and pervious driveways and
           18     walkways and other pervious paved areas,
           19     including pervious decks and porches, end quote.
           20               The existing home was built in 1995 per
           21     Charleston County records.  The applicant has
           22     provided a copy of the original approved site
           23     plan, a survey from 2010, and a survey from 2013.
           24               The original site plan was approved by
           25     the Kiawah Island Architectural Review Board on
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            1     June 15, 1994, per Charleston County records.
            2     The requested variances are resulting from
            3     discrepancies between the approved site plan from
            4     1994 and the existing survey from 2013.
            5               No zoning permit records were found for
            6     the deck and steps or the HVAC location on the
            7     south side of the home.  These improvements
            8     increase the lot coverage over 40 percent and
            9     encroach into the setbacks.  Therefore, Variance
           10     approval is required to bring these unpermitted
           11     improvements into compliance.
           12               However, the applicant has provided
           13     additional documentation from the original
           14     architect and the County Assessor's Office
           15     showing these improvements, and the applicant
           16     states in the Letter of Intent that these
           17     structures have been in place since 1995 as part
           18     of the original construction.
           19               Plans were submitted to Zoning Staff on
           20     January 14, 2014, including modifications to the
           21     deck and the installation of a pool adjacent to
           22     the deck; however, these plans have been placed
           23     on hold until the Variance request for the
           24     existing conditions have been addressed.
           25               The Kiawah Island Architectural Review
� 00012
            1     Board issued two letters concerning the
            2     modifications to the existing structure in
            3     granting additional approval.
            4               A site visit was conducted on
            5     February 28, 2014, at which time the following
            6     determinations were made regarding the Approval
            7     Criteria for Variances as stated in Chapter 12 of
            8     the Town of Kiawah Island Land Use Planning and
            9     Zoning Ordinance, Article II, Division 5, Section
           10     12-163.4.
           11               Findings of Fact:  The Board -- the BZA
           12     may grant a Variance only if exceptional
           13     circumstances exist and where practical
           14     difficulty or unnecessary hardship is so
           15     substantial, serious, and compelling that
           16     relaxation of the general restrictions ought to
           17     be granted.
           18               No Variance shall be granted unless the
           19     Board -- unless the applicant shall show and the
           20     BZA shall find that:
           21               Criteria A:  There are extraordinary
           22     and exceptional conditions pertaining to the
           23     particular piece of property.
           24               Staff's response:  There may be
           25     extraordinary and exceptional conditions
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            1     pertaining to the property.  The OCRM Critical
            2     Line has encroached into the property since the
            3     completion of the home in 1995 resulting in the
            4     construction of a bulkhead permitted by OCRM in
            5     2006, per the submitted permit document.
            6     Additionally, there is a discrepancy between the
            7     approved and permitted site plan from 1994 and
            8     the existing structure on site.
            9               Criteria B:  These conditions do not
           10     generally apply to other property in the
           11     vicinity.
           12               Staff's response:  These conditions
           13     vary and may not generally apply to other
           14     properties in the vicinity.
           15               Criteria C:  Because of these
           16     conditions, the application of this Ordinance to
           17     the particular piece of property would
           18     effectively prohibit or unreasonably restrict the
           19     utilization of the property.
           20               Staff's response:  The utilization of
           21     the property may be restricted, but it would not
           22     be prohibited.  The setback encroachments
           23     permitted in 1994 may be continued within the
           24     same footprint approved in 1994; however, any
           25     expansion outside of this footprint and within
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            1     the setback would require Variance approval from
            2     the BZA.
            3               Criteria D:  The authorization of this
            4     request of a Variance will not be of substantial
            5     detriment to adjacent property or to the public
            6     good, and the character of the Zoning District
            7     will not be harmed by the granting of the
            8     variance.
            9               Staff's response:  Authorization of
           10     this Variance may not be a substantial detriment
           11     to the adjacent properties nor to the public
           12     good, and the character of the Zoning District
           13     may not be harmed by granting of this Variance.
           14               The applicant's Letter of Intent
           15     contends, quote, as our supporting drawings and
           16     documents indicate, our home was built in 1995 as
           17     shown on our provided plat and drawings set dated
           18     2-14-14.  It appears that Charleston County
           19     Zoning does not have a record of the current
           20     conditions of the attached deck and HVAC
           21     compressor stand structure that is currently
           22     there and has been in place since 1995.  We're,
           23     therefore, requesting that the Board grant us a
           24     Variance for an existing overage of the lot
           25     coverage.  We, therefore, request that the Board
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            1     allow for the structure to be brought up to date
            2     as it currently stands, end quote.
            3               Criteria E:  The Board of Zoning
            4     Appeals shall not grant a Variance the effect of
            5     which would be to allow the establishment of a
            6     use not otherwise permitted in a Zoning District,
            7     to extend physically a nonconforming use of land,
            8     or to change the Zoning District boundary shown
            9     on the official zoning map.
           10               Staff's response:  Granting of this
           11     Variance would allow the establishment of a use
           12     not otherwise permitted in this Zoning District,
           13     extend physically a nonconforming use of land, or
           14     change the Zoning District boundaries.
           15               Criteria F:  The fact that property may
           16     be utilized more profitably should a Variance be
           17     granted may not be considered grounds for a
           18     Variance.
           19               Staff's response:  The BZA may not
           20     consider profitability when considering this
           21     Variance request.
           22               Criteria G:  The need for the Variance
           23     shall not be the result of the applicant's own
           24     actions.
           25               Staff's response:  The need for the
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            1     Variance may not be the result of the applicant's
            2     or the current property owner's own actions.  Per
            3     the applicant's Letter of Intent, the requested
            4     encroachments were in place when the current
            5     owner purchased the property in 2011.
            6               Criteria H:  Granting of the -- of the
            7     Variance will not be contrary to the public or
            8     neighborhood interests nor will not adversely
            9     affect other property in the vicinity, nor
           10     interfere with the harmony, spirit, intent, and
           11     purpose of these regulations.
           12               Staff's response:  Granting of this
           13     Variance may not be contrary to the public or
           14     neighborhood interests, may not adversely affect
           15     other property in the vicinity, nor interfere
           16     with the harmony, spirit, intent, and purpose of
           17     these regulations.
           18               The Kiawah Island ARB issued
           19     conditional approval for modifications to the
           20     existing structure in their in Variance Request
           21     letter dated October 21, 2013, and their Major
           22     Improvement Review Variance Request Letter dated
           23     December 17, 2013.
           24               And Criteria I:  Granting of the
           25     Variance does not substantially conflict with the
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            1     Comprehensive Plan or the purposes of this
            2     Ordinance.
            3               Staff's response:  The requested
            4     encroachments and lot coverage increase are not
            5     considered nonconforming as described in
            6     Section 12-192 Nonconforming Structures of the
            7     Ordinance because they were not lawfully erected
            8     based on the permit records.  Granting of this
            9     Variance would bring these structures in
           10     compliance; however, this may conflict with the
           11     Comprehensive Plan or the purposes of this
           12     Ordinance.
           13               Action:  The Board of Zoning Appeals
           14     may approve, approve with conditions, or deny
           15     Case BZAV-2-14-17854 based on the Findings of
           16     Fact unless additional information is deemed
           17     necessary to make an informed decision.
           18               Does the Board have any questions of
           19     Staff at this time?
           20               MR. LARSEN:  Yes.  Randy.
           21               MR. GILMORE:  I do, but you may not be
           22     the one who can answer it.
           23               MS. BROOKS:  Okay.
           24               MR. GILMORE:  In the -- dealing with
           25     lot coverage, we have two things here we're
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            1     talking about, an overhanging deck and a
            2     cantilevered air conditioning stand.  Neither one
            3     of them touch the ground, as I understand it; and
            4     maybe I'm wrong.
            5               When we are figuring lot coverage,
            6     we're talking about the foundation.  We measure
            7     the house off the foundation.  We don't measure
            8     off the drip line of the roof.  And in some cases
            9     there's a 3- or 4-foot differential.  I mean, our
           10     roof lines always cantilevered over the -- or
           11     generally cantilever over the foundations.  I
           12     don't understand why these nonsurface areas are
           13     being incorporated into the lot coverage.
           14               MS. BROOKS:  They typically are
           15     incorporated into the lot coverage, even if
           16     they're cantilevered.  I know what you're saying
           17     about the roof overhangs.  We don't -- we don't
           18     count that typically but --
           19               MR. GILMORE:  Well, we're dealing with
           20     things that are nonpervious; and when it is
           21     cantilevered, it is definitely pervious.
           22               MS. BROOKS:  Well, the Ordinance does
           23     not differentiate between pervious and impervious
           24     in their definition of lot coverage.  If it's a
           25     use -- usable space that, like, say you had like
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            1     a bay window.  Maybe that wouldn't count, but if
            2     you have a closet that did cantilever out, then
            3     we would definitely count that.  That's a
            4     functional space.
            5               MR. GILMORE:  That's where the
            6     inconsistencies come here.  I know that in my own
            7     building, I've never had anyone question my roof
            8     cantilevers.  Never.  I don't know if I've ever
            9     hung an air conditioner off the first floor, but
           10     it's the same concept.
           11               So I'm just trying to get clarification
           12     on because we talk about total percentage of area
           13     that is pervious, including building and
           14     driveways, walkways, I know that we don't include
           15     a gravel driveway.
           16               MS. BROOKS:  We do.  Yes, we do.
           17               MR. GILMORE:  We do?
           18               MS. WERKING:  The Town of Kiawah Island
           19     does.
           20               MR. CLAWSON:  That was a change.  It's
           21     anecdotal on my part, but I think that was a
           22     change.
           23               MS. WERKING:  In 2005.
           24               MR. GILMORE:  In '5 we started -- okay.
           25     Well, I slipped under the wire then.
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            1               MR. LARSEN:  So it's 40 percent.  The
            2     pervious or nonpervious doesn't come into play?
            3               MR. GILMORE:  I don't know.  I'm just
            4     having an issue with this -- the stuff being
            5     cantilevered over.
            6               MR. CLAWSON:  This is just anecdotal as
            7     well, but I think it's finding out absolutely for
            8     sure because I've had people that built the house
            9     across the street from me; and one of the issues
           10     they had, they solved by putting like a
           11     cantilevered second floor.
           12               MR. GILMORE:  Anyway, I --
           13               MR. CLAWSON:  And that could be why.
           14               MS. BROOKS:  Historically in reviewing
           15     plans, we don't count the roof overhang or if
           16     it's like a bay window that comes out; but if
           17     it's any floor space or HVAC or anything, then we
           18     do count that and it does need to meet the
           19     setbacks and the lot coverage.
           20               MR. BRADEN:  Who makes that decision?
           21     Who makes that call?
           22               MS. BROOKS:  If there's a question on
           23     the matter, then the Planning Director will make
           24     the final decision on that.  Dan Bennett.
           25               MR. LARSEN:  Well, this is interesting
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            1     because if a bay window doesn't count, it would
            2     count as a setback --
            3               MS. BROOKS:  Correct.
            4               MR. LARSEN:  -- from another house, and
            5     in this case the HVAC counts as both a setback
            6     and --
            7               MR. GILMORE:  Lot coverage.
            8               MR. LARSEN:  -- lot coverage.
            9               MR. GILMORE:  As soon as the -- as soon
           10     as the count for the deck.  I mean, I'm just
           11     having a great deal of difficulty trying to come
           12     to grips with what are we really being asked to
           13     do here?
           14               I mean, is it because the County
           15     doesn't have records?  Is that why -- is that why
           16     this is coming to us?  Because I can tell you
           17     firsthand knowledge, the County doesn't have
           18     records of my house.  They came to me two years
           19     ago and wanted to know where my front porch came
           20     from that was only -- that was built in 1988.
           21               MS. BROOKS:  Yeah.
           22               MR. GILMORE:  So the County's record
           23     system is not perfect, I can assure you from
           24     firsthand knowledge; and I know we have three
           25     different questions, but what I'm trying to --
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            1     I'm trying to come to grips with each one of
            2     them, and the first one I'm going to come to
            3     grips with is this lot coverage for things that
            4     are not on the ground.  And since the eaves of a
            5     house are the same thing as a cantilevered air
            6     conditioning stand or a cantilever's deck, it's
            7     the same thing.
            8               MS. BROOKS:  I believe -- I mean,
            9     they're on their own pilings, I believe, attached
           10     to the ground.
           11               MR. GILMORE:  No, ma'am.  The air
           12     conditioning stand is completely freestanding,
           13     and the deck is -- a big piece of the deck is not
           14     on so --
           15               MS. BROOKS:  I mean, they're
           16     functional.
           17               MR. GILMORE:  Here.
           18               MS. BROOKS:  I understand what you're
           19     saying.  It's --
           20               MR. GILMORE:  It's cantilevered out.
           21     You draw the line where the pilings are, and
           22     you've got the foundation; but in this case I've
           23     got an air conditioning stand that sticks up 5
           24     feet or 4 feet.  Just trying to measure from the
           25     ground.  It's roughly 20 square feet, and it's
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            1     just there.  I could walk under.  I can plant
            2     under it.  Rain's going to go right through it.
            3               The same with the deck.  Isn't -- my
            4     eaves on my house are more restrictive than these
            5     things are, and I'm just having -- trying to come
            6     to grips with this.  And somebody, I guess, shut
            7     me up or tell me where I'm wrong.  I don't think
            8     the -- I don't think that we have an issue on
            9     those two things personally.
           10               MR. LARSEN:  And this is one of the
           11     reasons I reread we are authorized to defer a
           12     case should there be a need to attain additional
           13     information because I'm also not sure of the
           14     issues we decide.  Do we separate the HVAC from
           15     the house that is supposedly in the original
           16     footprint?  Do we decide whether it was in the
           17     original footprint?  Who makes that decision?
           18               MS. BROOKS:  Well, just based on the
           19     plan that was approved in 1994, that's what we
           20     recognize -- or the Staff recognizes as the
           21     official original site plan and what was
           22     permitted there.
           23               After that, we don't have any -- there
           24     are permits after that but it -- they'll say no
           25     change in footprint.  No change in footprint.  So
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            1     we don't have any record of the footprint
            2     changing from the drawing shown in 1994, that
            3     survey that was stamped by ARB then, and that's
            4     what kind of -- where we ended up.
            5               MR. GILMORE:  That's what I'm saying
            6     about my own house.  I had the County at my door
            7     two years ago asking questions about all the
            8     renovations because of the flood.  I'm standing
            9     on the front porch.  He said, "When did you put
           10     this porch in?"  And he shows me a drawing that
           11     has my entire house including my 1800 square feet
           12     of pool decks but doesn't have my thousand square
           13     foot front porch.
           14               MS. BROOKS:  So we just can't account
           15     for those pieces that were the discrepancies
           16     between the 1994 plan and the current plan.  So
           17     we have to rectify that somehow; and since
           18     they're encroaching over the setbacks on some
           19     portion of it and increasing the lot coverage
           20     over that maximum 40 percent, then this is the
           21     avenue for -- for rectifying that since it can't
           22     be administratively approved since it's over the
           23     maximum and not in the setbacks.
           24               MR. GILMORE:  So the first question
           25     you're asking us to do is to make the property
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            1     legal as it stands right now.
            2               MS. WERKING:  Correct.
            3               MS. BROOKS:  That is correct, yeah.
            4     That's why we're here.
            5               MR. LARSEN:  We're being asked, good
            6     question, to make the 46 percent legal.
            7               MS. BROOKS:  Uh-huh.
            8               MR. GILMORE:  As it stands right now.
            9               MR. LARSEN:  And that would be
           10     including the HVAC overhang.
           11               MR. GILMORE:  I guess it would, which
           12     I -- I'm not sure that --
           13               MS. WERKING:  Yes, it is.
           14               MR. GILMORE:  -- can go anywhere
           15     anyway.
           16               MR. LARSEN:  And can we separate the
           17     HVAC from the other part?
           18               MS. WERKING:  (Nods head.)
           19               MS. BROOKS:  You could if you felt like
           20     that was necessary; but the Planning Director,
           21     you know, he has identified that that would count
           22     toward the lot coverage so that's --
           23               MR. LARSEN:  He has identified that,
           24     and then it was also mentioned that -- this is
           25     from the Staff, and I'd like to get clarification
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            1     here.  If the applicant -- you seem to be with
            2     the last sentence for G, making a difference
            3     between the original owner and the applicant.
            4     It's not the applicant's fault if this were in
            5     place when he bought it.
            6               MS. WERKING:  The applicant is the
            7     architect.
            8               MR. GILMORE:  Okay.  It's the present
            9     owner.
           10               MR. LARSEN:  These encroachments were
           11     in place when the current owner purchased the
           12     property.
           13               MS. WERKING:  Right.
           14               MR. LARSEN:  So does that absolve the
           15     applicant from anything if -- if not, why is that
           16     sentence in there?
           17               MS. BROOKS:  I think we were just
           18     trying to point out that the current property
           19     owner did not make these improvements and did not
           20     get their permits, just --
           21               MR. LARSEN:  And my question is so?
           22               MS. BROOKS:  Yeah.  Well, they may not
           23     have not been aware -- well, they obviously
           24     weren't aware when they bought the house that
           25     there -- this issue was --
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            1               MR. CLAWSON:  I would say that the
            2     applicant didn't do it.
            3               MR. GILMORE:  Can I ask another?  You
            4     laid out three specific things we're supposed to
            5     be looking at today.  The first one, the
            6     reduction of the required 20-foot rear setback.
            7               MS. BROOKS:  Yes.
            8               MR. GILMORE:  Is that going to be new,
            9     or is that an old issue?  Has it already been
           10     reduced by that much, by the existing footprint;
           11     or is this a new issue?
           12               MS. BROOKS:  I'm not quite getting --
           13               MR. GILMORE:  In your -- okay.  You
           14     said the first -- first thing is --
           15               MR. LARSEN:  On which one?
           16               MS. WERKING:  A portion of the existing
           17     was demoed in this process.  A part of this was
           18     demolished so they need to answer what was
           19     demolished that's shown on your plans.
           20               MR. GILMORE:  That's not my point.
           21               MS. WERKING:  Okay.  Well, I don't know
           22     if it's the lower deck or the upper deck.
           23               MR. GILMORE:  That's not my point.
           24               MS. WERKING:  Part of it is gone.
           25               MR. GILMORE:  You've said here that we
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            1     have three things to look at.  First is reduction
            2     of the required 20-foot rear yard setback for
            3     approximately 10.25 square feet encroachment.
            4               MS. BROOKS:  Yes.
            5               MR. GILMORE:  Is that an old issue, or
            6     is that an issue -- a new issue that they want to
            7     do because of adding a pool?
            8               MS. WERKING:  All three of these
            9     bullets are all for what's existing today except
           10     for the portion that was demoed, which they'll
           11     have to tell you exactly what that was.  I'm not
           12     sure what that is.
           13               MS. BROOKS:  This --
           14               MR. BURKE:  We're not looking at
           15     anything --
           16               MR. GILMORE:  We're not looking at
           17     anything new.
           18               MS. BROOKS:  Yes, that's correct.
           19               MR. CLAWSON:  Just out of a more
           20     curiosity.  Did you look at any of the other
           21     buildings within that Marsh Cottage to see?  Is
           22     there anything else like the guy that put it
           23     together was making his mistakes all the way
           24     around?
           25               MS. BROOKS:  We did not research
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            1     individual -- other individual properties of
            2     neighboring properties, no.
            3               MR. HACKER:  Also, there is an easement
            4     to get to it.
            5               MS. BROOKS:  Yes.
            6               MR. HACKER:  A dock or a viewing stand
            7     that goes there.  Was that there in '95, or was
            8     that added on somewhere?  Because that seems to
            9     be where a lot of discrepancy comes from.
           10               MR. GILMORE:  It's between this lot and
           11     27.  Between 27 and 28.
           12               MS. WERKING:  Yeah.  This plat was
           13     adopted in 1994.
           14               MR. GILMORE:  It was adopted in '94,
           15     the plot was.
           16               MS. WERKING:  It has this pedestrian
           17     access showing that, this one in your packet --
           18               MR. HACKER:  It appears the house
           19     itself is in that easement.  It's not just the
           20     deck we're talking about.  The house is in it
           21     too?
           22               MS. WERKING:  The HVAC unit is right on
           23     the line of the easement, which is the property
           24     line.
           25               MR. HACKER:  So it's a setback from the
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            1     property line puts the house in the easement.
            2     The house is -- the house is in the easement
            3     also.  It should have been -- not at the
            4     easement.  The house is over the -- the
            5     appropriate setback.
            6               MS. WERKING:  Yeah, look --
            7               MR. BURKE:  Can I ask Amanda a
            8     question?
            9               MS. WERKING:  See, this is the line.
           10     (Indicating.)  It's not over.
           11               MR. GILMORE:  It's right to it.
           12               MS. WERKING:  Yeah, it's right to it.
           13               MR. BURKE:  Do you know if Steve built
           14     all of these houses?
           15               AMANDA:  I believe so.
           16               UNIDENTIFIED VOICE:  He did not do any
           17     of the original construction.
           18               AMANDA:  I'm not sure who the original
           19     contractor was without having Mike with me but
           20     it's not --
           21               MR. GILMORE:  It was Bennett Hopper
           22     (phonetic), the addition.  He bought the street
           23     and built it out.
           24               AMANDA:  But it's not uncommon in a
           25     cottage neighborhood development where you have
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            1     model homes for bits and pieces to be over
            2     setbacks.  In fact, that's quite common the way
            3     they're developed that it's mostly put -- you
            4     place out all the models, and you draw the lines
            5     around them; and then the setbacks are applied.
            6     And it's not exactly the same as when you're
            7     doing a single-family residence where the home's
            8     being specifically designed for a piece of
            9     property.  So there could be other cottages that
           10     have bits and pieces over setbacks.
           11               MR. CLAWSON:  Would that explain that
           12     the County would typically come out afterwards
           13     and say, you know, did you build it the way that
           14     you proposed it?  And they would take a more
           15     casual attitude towards the --
           16               AMANDA:  In '94, '95, I think there was
           17     a more casual attitude toward it than there is
           18     now.  They do not have records of all that
           19     either.  We now require as-built surveys; and it
           20     would have been addressed along the way, you
           21     know.  Things have changed and tightened up over
           22     the years.
           23               MR. HACKER:  In the --
           24               MR. LARSEN:  Do you want to share your
           25     question?
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            1               MR. HACKER:  Excuse me.  There is in
            2     the literature a place where the HVAC is in the
            3     wrong spot, shows that the house is in the
            4     setback.  Right there.  (Indicating.)
            5               MS. WERKING:  Okay.
            6               MR. HACKER:  This says existing -- but
            7     it just says here's the 15-foot setback going
            8     right through the house.
            9               MS. WERKING:  But there's no duct
           10     shown -- this is the HVAC unit.
           11               MR. HACKER:  But it says -- why do we
           12     have this in the records?  It shows that the
           13     house was also over that.
           14               MS. WERKING:  It is.  It is, in fact.
           15     Yes, it was approved that way.
           16               MR. GILMORE:  The house was -- the
           17     house was placed for the reason that most houses
           18     get placed.  For the view.  They stuck it in
           19     there where they got the best view of it.  That's
           20     what is done so much so --
           21               MR. HACKER:  It's this one, right.
           22     That's the existing --
           23               MR. GILMORE:  That's the drawing the
           24     County has.
           25               MR. HACKER:  Yeah.  This is the one
� 00033
            1     where the County has where the HVAC is in the
            2     wrong spot, but it shows the house was in the
            3     set -- in the 15-foot setback.
            4               MR. GILMORE:  It don't show any of
            5     these decks, but the house was built with all
            6     these doors 15 feet up in the air.  I guess you
            7     walked out to nothing.
            8               MS. WERKING:  It's 3.3 feet from the
            9     setback -- from the side property.
           10               MR. HACKER:  To me it seems that when
           11     they figured out, they measured it from the other
           12     property; and then they realized there was an
           13     easement in there.  All of a sudden the house was
           14     in the wrong spot, but it was -- a lot of
           15     circumstances back when it was built, not
           16     something that's going on now.
           17               MR. LARSEN:  Well, that clears it all
           18     up.  Are there any more questions for the Staff?
           19     It isn't that we don't have them.  I just -- I'm
           20     not sure how to phrase them.
           21               MS. BROOKS:  I'm sure.  I understand.
           22               MR. LARSEN:  And --
           23               MR. BRADEN:  Could we hear from the
           24     owners?  The applicants?
           25               MR. LARSEN:  Yes.  We -- and he's
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            1     smiling so it looks like he's going to be able to
            2     make that all very clear.  So we welcome the
            3     applicant.
            4               MR. WHALLEY:  If I may, my name is
            5     Kevin Whalley.  I'm here speaking for Tim
            6     Hilkhuijsen, the architect for Mr. and Mrs.
            7     Byers; and they are very eager to answer your
            8     questions.  But if I may just clear up one thing,
            9     because I think Amanda started it.
           10               Neither the Byers when they purchased
           11     the home in 2011 or Architecture Plus as an
           12     architect or Mr. Caney the builder participated
           13     in the original construction.
           14               When the house was originally done in
           15     1995, some of the restrictions for the setbacks
           16     and the lot coverages that you're seeing apply
           17     today from the development agreement which was
           18     done, I think, in 1998.
           19               AMANDA:  Three.
           20               MR. WHALLEY:  Three.  You know, they
           21     vary a little bit; and it's because of the strict
           22     application of those regulations don't meet with
           23     the specific unique tract of land.
           24               But nothing's been added.  It was
           25     originally built in 1995 as -- as you see it, and
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            1     they went through the process of meeting with the
            2     Architectural Review Board to simply improve the
            3     deck and the stairs because they're old.  They
            4     needed to be fixed, and they wanted to add a pool
            5     all within the footprint of that existing lot
            6     coverage.
            7               That's when after the demolition was
            8     done and it was taken down is when Scott
            9     Canaday --
           10               MR. LARSEN:  Of the lower deck.
           11               MR. WHALLEY:  Yes.  Stairways and --
           12     and they're both raised decks.
           13               MR. GILMORE:  All the deck on the back
           14     is gone, but you can see where -- right where it
           15     was because you still have the pilings.
           16               MR. WHALLEY:  Correct.  And that's when
           17     the issue came up, and the staff was kind enough
           18     to catch it so that the Byers could be legal.
           19     That's what they're trying to do.
           20               MR. LARSEN:  So you're familiar with
           21     the history of --
           22               MR. WHALLEY:  I'm -- I'm very familiar
           23     with the history of Kiawah through that time
           24     period.
           25               MR. LARSEN:  I meant of this house.
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            1               MR. WHALLEY:  Yes, I am.  However,
            2     Mr. Byers owns it.  He and Mrs. Byers own it so
            3     he's more familiar with it than I am.  Do I -- if
            4     Dwayne wants to speak.
            5               MR. LARSEN:  I was already confused
            6     before Mr. Hacker showed that the house was over
            7     the line on the first plat.  How did it get from
            8     being over the line to not over the line?
            9               MS. WERKING:  It still -- it's 3.3 feet
           10     from the property line.  That dotted line is the
           11     15-foot setback.
           12               MR. HACKER:  It's in the setback.
           13               MS. WERKING:  It's not over the
           14     property line.
           15               MR. LARSEN:  It's in the setback.
           16               MR. GILMORE:  It's not over the
           17     property line.
           18               MS. WERKING:  We're admitting that is
           19     where the house sits.  It's no problem with the
           20     house.  It's just the decks and the HVAC.
           21               MR. HACKER:  And if that's where the
           22     house was and that's where the deck was, the deck
           23     was in that setback all the time too.
           24               MR. GILMORE:  Why don't we --
           25               MR. LARSEN:  Yeah, please.
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            1               MR. BYERS:  Want to thank everybody,
            2     first of all, for actually taking the time to
            3     talk to us and try to figure out the facts and
            4     everything; and I know a number of you gentlemen
            5     have visited the place as well as the Staff.  So
            6     greatly appreciate all the time and effort.
            7               But if I could, I think I can really
            8     simplify things.
            9               MR. LARSEN:  Good.
           10               MR. BYERS:  Because the house and --
           11     and these drawings, I'm going to try to refer to
           12     three drawings in here, if that's okay.  In fact,
           13     it's going to start with this original -- in
           14     fact, let me step back a second.
           15               I'm going to let you know what we went
           16     through to even get to this point just to let you
           17     know we tried to do everything proper.  We first
           18     went to the homeowners association, got approval
           19     of our plans to modify things as they existed,
           20     not getting any bigger than what it was from the
           21     outset in 1995.
           22               Then we went to the ARB, and the ARB
           23     told us what we could do to improve things and
           24     the Town of Kiawah did as well.  So we've gotten
           25     five different approvals and permits and
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            1     everything else.
            2               Then all of a sudden we found out, got
            3     a call.  You can't go forward.  This was back in
            4     January.  You can't go forward now because it
            5     doesn't look like this house was ever -- the
            6     house that you have there was ever approved from
            7     the outset, and we were shocked.
            8               So we went back to Charleston County,
            9     said, "What do you have in your records?"  What
           10     they have in their records is a house that was
           11     never even built on the property.  It's this
           12     picture right here that's in your set of things;
           13     and what Mr. Hacker has probably pointed out,
           14     even this house was beyond the setback at that
           15     stage.  All we're asking for now is just to be
           16     approved for what was built actually in 1995.
           17               It was built in 1995 with what we have
           18     today except we've taken it off now in January
           19     when we had all permits.  We're just asking for
           20     what was built in 1995:  The house, the porches,
           21     the deck, the driveway, and the cantilevered heat
           22     pumps.  This Marsh Cottage Lane has 11 homes.
           23     It's a theme community built back in 1995.  I
           24     think Amanda can probably correct me if I am
           25     wrong.  I'm trying not to -- built in 1995 range,
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            1     11 homes.
            2               Three of the homes are like ours and
            3     built just like ours.  Heat pumps cantilevered
            4     off the -- each side.  In fact, all 11 homes have
            5     all of their heat pumps cantilevered off the
            6     sides of the home.  Nobody has a heat pump off
            7     the back.  This thing right here shows a heat
            8     pump off the back.  No homes in that entire
            9     community were ever like that.  None.  So I have
           10     no clue where that plan came from.
           11               MR. LARSEN:  This house was never like
           12     that?
           13               MR. BYERS:  Never like that.  It was
           14     never like that, and it never had a front porch.
           15     It would be impossible to have a front porch with
           16     steps running off both sides.  The steps would
           17     end up half way into the driveway.  So Charleston
           18     County, that drawing, they've got in the records
           19     was never a house that was ever built in that
           20     entire community.  There's no house like that out
           21     of the 11 that were built in 1995.
           22               So what we did was, we said, "Okay,
           23     Charleston County, where else can we find
           24     information?"  Thank heavens the County Tax
           25     Assessor's office has the sketch of what was
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            1     taxed since 1995 to the present; and that's all
            2     we're asking for.  That -- that is the true
            3     structure.  It has the deck -- the deck
            4     dimensions.  It has the porch dimensions, the
            5     front -- it has everything, and that's -- that's
            6     in the documentation too.
            7               MS. WERKING:  I think it's up there.
            8     It's up there.
            9               MR. BYERS:  Okay.  Which is great to
           10     look at.  Oh, marvelous.  Can I step around?  Is
           11     that okay?
           12               MR. GILMORE:  Ours is so faint, you
           13     can't see it.
           14               MR. BYERS:  It is very faint.  I have
           15     two copies that I'd like to give to you so that
           16     you all can see this.  But this is the best thing
           17     to look at because it has the proper square
           18     footage that we should be talking about with the
           19     exception of the two cantilevered heat pumps have
           20     been there since the outset.  And you can tell by
           21     going into the building and looking underneath,
           22     the HVAC system has never been changed.  That
           23     would be a nightmare, to tell you the truth.
           24               But let me give you two copies of the
           25     tax document.  Can I --
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            1               MR. GILMORE:  Please, please, please.
            2               MR. BYERS:  And you have -- I apologize
            3     for only having two copies.  Is that okay?
            4               MR. LARSEN:  And what is that going to
            5     clear up?
            6               MR. GILMORE:  That is the house.
            7               MR. BYERS:  This is the 1995 house that
            8     has been assessed by the Charleston County taxing
            9     authority since 1995 and what that matches.
           10               MR. LARSEN:  Without the heat pumps.
           11               MR. BYERS:  Yes, with the exception of
           12     the heat pumps, the cantilevered heat pumps.  And
           13     what's going to be good for you is that matches
           14     what's on the property now that's on the survey.
           15               That's this -- that is this structure
           16     right here.  (Indicating.)  And all -- and the
           17     only, I guess, variances that are on here are
           18     these -- there's a little triangle here, a
           19     triangle here, the heat pump on the side.
           20     (Indicating.)  Those are really kind of the
           21     variances that I see them.
           22               However, when you get back into the
           23     setback, then, the setback clearly cuts into the
           24     house.  In fact, you look on the other side, it
           25     cuts into the other side of the house; and that
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            1     goes back to what was approved back here, some
            2     plan that was never built, both sides.  That
            3     house is across the setback because, again, it's
            4     a theme street, 11 homes built.  And apparently,
            5     I guess, Kiawah made the decision, hey, we're
            6     going to go ahead and build these structures.
            7     They're all compatible.  Nobody's complained
            8     about the structures since -- for 19 years.
            9               But all of a sudden, now, today, in
           10     January, we found out nobody had ever given us a
           11     Variance or given any prior homeowner a Variance.
           12     Oh, even this is incredible.  This structure
           13     right here that has actually a heat pump off the
           14     back --
           15               MR. LARSEN:  What is that if it's never
           16     been there?
           17               MR. GILMORE:  That's not the house.
           18               MR. BYERS:  That's not the house.  This
           19     is the house.  This is a heat pump.  This goes
           20     back to the marsh.  There's no deck here, but
           21     there were always two doors here.  You'd be
           22     walking out doors 12 feet above the ground.  The
           23     house would have never been inspected and
           24     approved like this.
           25               So that drawing that Charleston County
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            1     said you now need to go by this drawing and have
            2     a Variance now in 2014, we're kind of like
            3     shocked; and we didn't know, you know, who
            4     dropped the ball where.
            5               But as purchasers in 2011, now we've
            6     gone back.  We've now spent two months after we
            7     took off a deck that was -- we had a demolition
            8     permit, the building permit, the Town of Kiawah
            9     permit to do the modification; and then all of a
           10     sudden the Town of Kiawah, I guess, called up and
           11     said, "Oh, something doesn't jive here with
           12     what's in the records."
           13               That only shows this structure and
           14     that's why, you know.  We've got a house with no
           15     back deck now because like some of you gentlemen
           16     have seen, it's been taken off.  And all we're
           17     asking for is to give us a Variance for the 1995
           18     structure that was actually built.  That's all
           19     we're asking for.
           20               MR. LARSEN:  And that -- that plat you
           21     have there doesn't match the original structure.
           22               MR. BYERS:  What matches the original
           23     structure is this right here.  (Indicating.)
           24     This is the structure that was built in 1995; and
           25     we've gone back to every owner except the
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            1     original owner, which we're not permitted to get
            2     their telephone number through Kiawah.  But we've
            3     talked to all the other owners.
            4               In fact, the owner we bought the house
            5     from owned the house from 1999 to the present.
            6     1999 till 2011 when we bought it so for 12 years,
            7     he didn't change it.  We went back to the owner
            8     that bought the house from the original owners.
            9     He never modified anything.  He said that's the
           10     original structure, and he's a realtor.
           11               And then also you can tell by the peers
           12     for the posts that were built by the porch and
           13     everything else, it's all original.  All the
           14     peers are the same.  The peers are the same for
           15     the screened porch here, this front porch.  This
           16     was never built, but all the peers go back to
           17     1995.
           18               So the peers are that way; and the HVAC
           19     system, whenever you put a heat pump on a side of
           20     a house, you've got to run your lines and
           21     everything else from that.  It would be a
           22     nightmare for somebody to have -- or if they
           23     could, you know.  To take some -- the heat pump
           24     off a rear portion of a house, move it about 40
           25     feet around to another location of the house, and
� 00045
            1     then run everything from there.
            2               These -- all these houses on Marsh
            3     Cottage, every one of them, had their heat pumps
            4     cantilevered off the side of the house.  Every
            5     one.  There was no house ever built like this
            6     with one off the back.
            7               So all we're asking for is just the
            8     Variance -- I mean, this is a real hardship
            9     because there's no way we can now -- okay.  Take
           10     off a deck, make the house look like this.  That
           11     would be a tremendous hardship.  We never bought
           12     the house like that.  All we're asking for is to
           13     give us a Variance to say, yes, what was built
           14     there in 1995 has existed there for 19 years
           15     without hurting or harming anybody, any
           16     environment, should be approved.
           17               It's been taxed that way since 1995.
           18     That's what those two pieces of paper I gave you
           19     that you can't see very well, that's what this
           20     is.  This is the Charleston County tax record,
           21     and this matches what was on the property in
           22     1995.  (Indicating.)
           23               MR. LARSEN:  Much more than that
           24     picture.
           25               MR. BYERS:  Yeah.  This is -- I have no
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            1     idea where that came from; and even the set of
            2     plans that's in there from 1994, that's in the
            3     house that was built there.
            4               MR. CLAWSON:  I don't have any more
            5     questions; but if I read our charge, that we can
            6     grant a Variance when we have exceptional
            7     circumstances.  If I go to Amanda's comments
            8     about the process in 1995, the County records
            9     being what they are, you start lining up to me to
           10     be an exceptional circumstance.
           11               The other words that get in there and
           12     make it compelling to me is practical difficulty.
           13     This would be just an extreme thing to even put a
           14     burden on them; but the burden then really falls,
           15     what it sounds like, what could have been
           16     administrative process in 1995.
           17               It makes it very difficult to correct
           18     the situation, and I feel like there's enough
           19     here that gives us the ability to say we could
           20     approve this.
           21               MR. HACKER:  I also look at that --
           22               MR. LARSEN:  But we don't have a motion
           23     about it yet.  I was thinking of questions for
           24     Mr. Byers but --
           25               MR. HACKER:  Okay.
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            1               MR. BYERS:  Well, maybe that will
            2     elicit some other questions.  Because we really
            3     think it just doesn't seem fair.  Hardship,
            4     whatever word you want to use.  I think laws and
            5     Zoning Ordinances have exceptions to them that
            6     permit the acceptance of this and the granting of
            7     this Variance.
            8               MR. LARSEN:  True, but our charge is
            9     very specific and very precise in terms of
           10     saying -- except for the footprint, and it's
           11     almost a he said-she said on the footprint but,
           12     obviously, that -- the thing up there is not the
           13     real footprint.
           14               MR. BYERS:  Right.  But I think you're
           15     a factual -- you obtain whatever facts you can,
           16     and we're talking about the facts as we know them
           17     now, the facts as we know them as best we can
           18     back in 1995.  And the -- and because some
           19     records were lost, misplaced or whatever, should
           20     that penalize the people that are living today
           21     here?  Otherwise --
           22               MR. LARSEN:  I cut you off, Ron.  What
           23     were you --
           24               MR. HACKER:  My feeling is that as we
           25     go through the process of getting Town approval
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            1     for demolition approval, ARB to say does this all
            2     work, all on the assumption that what was there
            3     for all this time was what we're dealing with.
            4     And all we're doing is saying, we want to admit
            5     that we're not going to get a footprint bigger
            6     than what was there; but we want to remodel it in
            7     some way.
            8               And I think that there's definitely
            9     extenuating circumstances that create a need for
           10     us to do what it says.  We are a Board of Zoning
           11     Appeals.  This is an appeal that says, "This is
           12     an unusual circumstance."  It sure is.  It's one
           13     of the most unusual ones I've ever heard.
           14               MR. BYERS:  And I apologize to
           15     interject again but -- and we're not trying to
           16     modify in the future.  We're not trying to get
           17     any bigger at all.  We're actually going to
           18     downsize by about 5 or 6 square feet.
           19               So however you calculate the cantilever
           20     or not, we're actually -- we're trying to be not
           21     greedy.  We're saying, let's count the
           22     cantilever, whatever you have, the decks, the
           23     steps, and the heat pumps.  Take that all into
           24     account, but just give us the Variance that
           25     should go back to 1995 just like the structure
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            1     was built.
            2               And then any modifications that are
            3     made at this time, you've got to be within that
            4     total coverage of the home, the porches, the
            5     decks, the driveway, and the cantilevered heat
            6     pumps.  That's it.  All we're trying to do now is
            7     modify it somewhat, make it a better structure,
            8     comply with our homeowners association, ARB, Town
            9     of Kiawah; and we're going to be reducing it by a
           10     few square foot so we're not -- (Indicating.)
           11               MR. LARSEN:  Thank you.  Any more
           12     questions for Mr. Byers?  Okay.  Thank you.
           13               MR. BYERS:  Thank you for your time.
           14               MR. LARSEN:  Is there anyone else
           15     speaking for the applicant?
           16               UNIDENTIFIED VOICE:  Could I just
           17     mention one thing?  I've got all the permits here
           18     if you need them.  I've got the demolition
           19     permit, the --
           20               MR. GILMORE:  We don't need them.
           21               MR. LARSEN:  Don't lose them.
           22               MR. GILMORE:  Make copies and put them
           23     in a safety deposit box.  That's the way we keep
           24     records.
           25               MR. LARSEN:  So no one else speaking
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            1     for the applicant?  Yes.
            2               CONTRACTOR:  Only that it helps that my
            3     professional constructional opinion is that that
            4     is the original structure, and I have no other
            5     assumption.  We work on the home, odds and ends,
            6     for 30 years.
            7               MR. LARSEN:  How would anyone know.
            8     Okay.  So thank you.
            9               Is there anyone speaking against the
           10     applicant?  They're all on this side of the room.
           11     I assume no.
           12                       (No response.)
           13               MR. LARSEN:  Okay.  Thank you.  If I
           14     can find page 5.  Then I would like to close the
           15     hearing and ask for a motion from the Board.
           16     Then we will have a discussion, and then we will
           17     vote on the case.
           18               MR. CLAWSON:  I move that approval of
           19     Case No. BZAV-2-14-17854 based on the criteria
           20     that there exists exceptional circumstances
           21     regarding the process in 1995, the County records
           22     that are not consistent with the development that
           23     exists, and the exceptional practical difficulty
           24     it would take to try and bring that entire
           25     development into compliance.
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            1               MR. BRADEN:  I second.
            2               MR. HACKER:  Second.
            3               MR. LARSEN:  Discussion?
            4                       (No response.)
            5               MR. LARSEN:  Call for the question.
            6               MR. GILMORE:  Call the question.
            7               MR. HACKER:  Call the question.
            8               MR. LARSEN:  Second?  All in favor of
            9     calling for the question?
           10                (All Members respond aye.)
           11               MR. LARSEN:  Okay.  All in favor of
           12     granting the Variance for the reason that
           13     Mr. Clawson mentioned relating to the same
           14     footprint?  I think I said that.  Talked about
           15     the '95 records or the records weren't there
           16     to -- to show what that was, and the practical
           17     difficulties involved.
           18               All those in favor of granting the
           19     Variance, signify by saying aye.
           20                 (All Members respond aye.)
           21               MR. LARSEN:  Opposed?
           22                       (No response.)
           23               MR. LARSEN:  You did well, Mr. Byers.
           24               MR. BYERS:  Thank you.
           25               MR. LARSEN:  I did have -- was that you
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            1     that -- is your first name Dwayne?  Are you the
            2     one that wrote about speeding up the process?
            3     It's a tough process for the BZA to speed up.  We
            4     have our monthly meetings.
            5               MR. BYERS:  I -- I don't know if I did
            6     that or not; but, I mean, no, I'm happy.  I'm not
            7     saying anything.
            8               MR. LARSEN:  These guys have heard me
            9     say my first boss used to say, "Don't say yip yip
           10     when yip will do."  So, thank you.
           11               MR. BYERS:  Yeah, I'm only so stupid.
           12     Thank you.
           13                        *  *  *  *  *
           14               MR. LARSEN:  Okay.  That was fun.  Now,
           15     let's move -- okay.
           16               MS. BROOKS:  Okay.  BZAV 2-14-17855.
           17     The applicant, Marc Camens, representing the
           18     owners, Brian and Mary Polcari, is requesting a
           19     Variance to increase the required 50 percent
           20     maximum lot coverage by 14.1 percent to 64.1
           21     percent at 102 Surfscoter Lane, TMS 207-08-00-073
           22     in the developed area of Kiawah Island.
           23               The subject property and surrounding
           24     properties to the south, east, and west are
           25     located in the Residential R2 Zoning District and
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            1     the Residential Overlay R2O Zoning District.  The
            2     property is bordered by the Cougar Point Golf
            3     Course to the north.
            4               The subject property is 5,400 square
            5     feet in size.  The Town of Kiawah Island Land Use
            6     Planning and Zoning Ordinance Section 12-66, R2,
            7     Residential District, Table 2D, Lot Standards for
            8     R2 requires maximum lot coverage of 50 percent
            9     for patio homes, zero lot line homes.
           10               The Ordinance defines "lot coverage"
           11     as, quote, total percentage of lot area that is
           12     impervious, including buildings and pervious
           13     driveways and walkways and other pervious paved
           14     areas, including pervious decks and porches, end
           15     quote.
           16               A home built in 1977 was previously
           17     permitted on the property.  The previous home has
           18     been demolished in anticipation of constructing a
           19     new residence on site; therefore, the proposed
           20     improvements must meet all the current Ordinance
           21     standards.  A site survey from 1991 on file with
           22     Charleston County shows the extent of the site
           23     improvements at that time.
           24               The applicant has provided an as-built
           25     survey from 2013 showing the improvements on the
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            1     property existing prior to the demolition.  The
            2     2013 survey indicates 71 percent lot coverage;
            3     however, no zoning permit records were found to
            4     document several site improvements shown on the
            5     2013 survey but not indicated on the 1991 survey.
            6               The need for the Variance was triggered
            7     because the new proposed home must meet the
            8     current Ordinance standards for lot coverage.
            9     The nonconforming conditions of the previous
           10     structure were not considered because the
           11     structure was not damaged or destroyed by fire,
           12     explosion, act of God, or the public enemy; and
           13     the cost of restoration exceeds 50 percent of the
           14     appraised value as described in Section 9- --
           15     Section 12-192, Nonconforming Structures of the
           16     Ordinance.
           17               The Ordinance Property Setback
           18     Requirements Appendix requires a 20-feet front
           19     yard setback, a 3-feet side yard setback, a 7-
           20     feet side yard setback, and a 10-feet year
           21     setback.  The submitted site plan meets these
           22     requirements.
           23               The Kiawah Island Architectural Review
           24     Board has issued conditional approval of the
           25     submitted site plan as noted in their final
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            1     review letter dated November 11, 2013.
            2               A site visit was conducted on
            3     February 28, 2014, at which the following
            4     determinations were made regarding the Approval
            5     Criteria for Variances as stated in Chapter 12 of
            6     the Kiawah Island -- Town of Kiawah Island Land
            7     Use Planning and Zoning Ordinance, Article II,
            8     Division 5, Section 12-163.4.
            9               Findings of Fact:  The BZA may grant a
           10     Variance only if exceptional circumstances exist
           11     and where practical difficulty or unnecessary
           12     hardship is so substantial, serious, and
           13     compelling that relaxation of the general
           14     restrictions ought to be granted.
           15               No Variance shall be granted unless
           16     that applicant shall show and the BZA shall find:
           17               Criteria A:  There are extraordinary
           18     and exceptional conditions pertaining to the
           19     particular piece of property.
           20               Staff's response:  The property is not
           21     extraordinary in regards to its size, shape, or
           22     other physical features.
           23               Criteria B:  These conditions do not
           24     generally apply to other property in the
           25     vicinity.
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            1               Staff's response:  These conditions
            2     vary among other properties in the vicinity.
            3               Criteria C:  Because of these
            4     conditions, the application of this Ordinance to
            5     the particular piece of property would
            6     effectively prohibit or unreasonably restrict the
            7     utilization of the property.
            8               Staff's response:  The utilization of
            9     the property may be restricted by the maximum lot
           10     coverage threshold, but it would not be
           11     prohibited.
           12               Criteria D:  The authorization of a
           13     Variance will not be of substantial detriment to
           14     adjacent property or to the public good, and the
           15     character of the Zoning District will not be
           16     harmed by the granting of the Variance.
           17               Staff's response:  The authorization of
           18     this Variance may not be of substantial detriment
           19     to adjacent properties or to the public good, and
           20     the character of the Zoning District may not be
           21     harmed by the granting of this Variance.
           22               The applicant's Letter of Intent
           23     contends, quote, the lot coverage for the new
           24     code-compliant home will have lot coverage that
           25     is 7 percent less than the lot coverage of the
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            1     existing structure, end quote.  However, the
            2     existing lot coverage had increased between 1991
            3     and 2013 based on the discrepancies between the
            4     site surveys with no permits on record to
            5     document that the site improvements were lawfully
            6     constructed.
            7               Criteria E:  The Board of Zoning
            8     Appeals shall not grant a Variance, the effect of
            9     which would be to allow the establishment of a
           10     use not otherwise permitted in the Zoning
           11     District, to extend physically a nonconforming
           12     use of land, or to change the Zoning District
           13     boundaries shown on the official zoning map.
           14               Staff's response:  Granting of this
           15     Variance will not allow the establishment of a
           16     use not otherwise permitted in the Zoning
           17     District, extend physically a nonconforming use
           18     of land, or change the Zoning District
           19     boundaries.
           20               Criteria F:  The fact that property may
           21     be utilized more profitably should a Variance be
           22     granted may not be considered grounds for a
           23     Variance.
           24               Staff's response:  The BZA may not
           25     consider profitability when considering this
� 00058
            1     Variance request.
            2               Criteria G:  The need for the Variance
            3     shall not be the result of the applicant's own
            4     actions.
            5               Staff's response:  The need for the
            6     Variance may be the result of the applicant's own
            7     actions based on the desired layout of the
            8     proposed home and site improvements.
            9               Criteria H:  Granting of the Variance
           10     may not be contrary to the public or neighborhood
           11     interests, nor will not adversely affect other
           12     property in the vicinity, nor interfere with the
           13     harmony, spirit, intent, and purpose of these
           14     regulations.
           15               Staff's response:  Granting of this
           16     Variance may not be contrary to the public or
           17     neighborhood interests, may not adversely affect
           18     other properties in the vicinity, nor interfere
           19     with the harmony, spirit, intent, and purpose of
           20     these regulations.  The Kiawah Island ARB issued
           21     conditional approval to -- for the proposed
           22     residence in their final review letter dated
           23     November 11, 2013.
           24               And Criteria I:  Granting of the
           25     Variance does not substantially conflict with the
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            1     Comprehensive Plan or the purposes of this
            2     Ordinance.
            3               Staff's response:  Granting of this
            4     Variance may not substantially conflict with the
            5     Comprehensive Plan or the purposes of this
            6     Ordinance.  The proposed residence meets the
            7     setback requirements unlike the previous
            8     residence.
            9               Action:  The Board of Zoning Appeals
           10     may approve, approve with conditions, or deny
           11     Case BZAV-2-14-17855 based on the Findings of
           12     Fact unless additional information is deemed
           13     necessary to make an informed decision.
           14               MR. LARSEN:  Okay.  Any questions for
           15     the Staff?
           16               MR. GILMORE:  I have one.  What was the
           17     lot coverage on the -- in the 1991 survey?
           18               MR. LARSEN:  What was what?
           19               MR. GILMORE:  The lot coverage.
           20               MR. LARSEN:  No.  There was a
           21     difference.
           22               MR. GILMORE:  Yeah, what -- well, in
           23     1991 we have a survey.  What's the lot coverage
           24     versus what's the 2013 coverage?
           25               MR. LARSEN:  What's unaccounted for?
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            1               MS. BROOKS:  I don't believe on the
            2     1991 plan -- let's see.  I don't think I have
            3     this on this.
            4               MS. WERKING:  But the survey for what
            5     was there before, it was just demolished, was 71
            6     percent.
            7               MR. GILMORE:  Right.  I got that.  71
            8     percent, but it's the difference I want to know.
            9               MR. LARSEN:  But in '91 we don't know
           10     what it was.
           11               MS. BROOKS:  I do not have the
           12     calculations for that.  We don't really have a
           13     good way in our office to calculate the lot
           14     coverage.
           15               MR. LARSEN:  Isn't it kind of
           16     important?  If we can stay within the original
           17     footprint that you know --
           18               MS. BROOKS:  Well, in this case, it --
           19     it's not even --
           20               MR. HACKER:  I think you can look at
           21     it.
           22               MR. GILMORE:  I can't.  If the house
           23     was sitting there, I could look at that; but I
           24     can't -- when I look at an empty lot, I can't
           25     tell heads or tails from the plans.
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            1               MS. BROOKS:  Right.  I mean, in this
            2     case we didn't consider the previous lot coverage
            3     because they're rebuilding a brand new home so
            4     that was not taken into account.  We did mention
            5     that because --
            6               MR. GILMORE:  I understand.  I
            7     understand.  I guess I was just trying to --
            8               MS. BROOKS:  Right.  You can see,
            9     comparing the site plans a few areas on the back
           10     and the side that in 1991 did not show a deck or
           11     a walkway but now in the -- of -- the updated
           12     site plan, does show some improvements around the
           13     porch and the sidewalk.
           14               MR. BRADEN:  Do I understand correctly
           15     that they -- the new proposal has -- meets all
           16     the setbacks?
           17               MS. BROOKS:  Yes.
           18               MR. BRADEN:  And yet even though it's
           19     within this area, it's still 71 percent coverage;
           20     is that correct?
           21               MS. WERKING:  No.  They're asking for
           22     64.4.
           23               MS. BROOKS:  64.
           24               MR. BRADEN:  64.  Now, what's causing
           25     that?  Why?  Is there something that's extreme
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            1     about the house that would cause that to be?
            2               MS. WERKING:  Well, to me it looks like
            3     they're -- even if we're within the setbacks,
            4     they're pretty much filling up the setbacks, you
            5     know, from side to side.
            6               MR. GILMORE:  Can I put Marc on the
            7     spot, please?
            8               Marc, did you run the numbers on lot
            9     coverage between '91 and Thursday --
           10               MR. CAMENS:  No, no.  We did not run
           11     that because they just recently bought the house,
           12     but Amanda and I are just professionally looking
           13     at this.  It's pretty darn close if you -- we
           14     have not calculated it.  It was like --
           15               MR. GILMORE:  The decks on the front of
           16     the house, looks to me like the only substantial
           17     difference.
           18               MR. JAMES:  Right.  And there was a
           19     driveway that went all the way to the house, if
           20     you look at it, which probably extended beyond
           21     the walkway.  So it's really the steps that you
           22     see are different the way they sort of cascaded
           23     them down.  So, you know, we certainly could do
           24     that with this drawing; but it's pretty loose.
           25               MR. GILMORE:  I'm not sure that's the
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            1     question before us anyway.
            2               MR. JAMES:  I don't think so.
            3               MR. GILMORE:  I'm just trying to
            4     balance the thing out.  I'm sorry, Mr. Chairman,
            5     I had comments from somebody without asking their
            6     name.
            7               MR. LARSEN:  That somebody what?
            8               MR. GILMORE:  Without getting them to
            9     identify themselves.  That's Mr. James.
           10               MR. JAMES:  I'm sorry.
           11               MR. LARSEN:  Any other questions for
           12     the County?  I have a question to either the
           13     County or for Amanda.
           14               When you granted the approval -- when
           15     the ARB granted approval, was that before
           16     demolition?
           17               AMANDA:  Yes.
           18               MR. LARSEN:  So I guess we have to
           19     have -- you -- well, everybody's been sworn in.
           20     The applicant knew, I assume, what was going to
           21     happen if you demolished it before coming to the
           22     BZA or did -- what did the approval say?  I mean,
           23     did it say we approve it; but you have to go in
           24     front of the BZA, and they may not approve?
           25               AMANDA:  Our -- the ARB -- I don't
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            1     remember the exact version we had in our approval
            2     letter, but I believe it's in there.
            3               MR. BRADEN:  It is in there.
            4               MR. LARSEN:  I mean, did the applicant
            5     know he's got to start over again on a --
            6               MS. BROOKS:  I can answer that
            7     question.
            8               MR. LARSEN:  Thank you.
            9               MS. BROOKS:  They were not aware that
           10     they needed a Variance from the BZA for their new
           11     home.
           12               MR. JAMES:  They were issued a demo
           13     permit from the Town.
           14               MR. LARSEN:  I'm sorry?  What?
           15               MR. JAMES:  They were issued a demo
           16     permit from the Town.
           17               AMANDA:  And I believe that the ABR, we
           18     will grandfather an existing condition whether
           19     it's a remodel or a demolition.
           20               MR. LARSEN:  Why?
           21               AMANDA:  Why?
           22               MR. LARSEN:  It's not under our purview
           23     to do that.
           24               AMANDA:  Well, it's not one of the
           25     things -- it's not exactly the same between the
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            1     ARB and the Town.  Either one or the other may be
            2     more restrictive or less restrictive; but the ARB
            3     does grandfather lot coverage, especially when
            4     the lot coverage is going to be reduced by the
            5     redevelopment.  And also the setback
            6     encroachments were being reduced by the new
            7     development.  From an ARB perspective, those were
            8     winning solutions and we -- our guidelines do not
            9     have the same requirement that the --
           10               MR. LARSEN:  But you know better than
           11     anyone that if it's a demolition, you start over
           12     again.
           13               AMANDA:  No.  Actually I'm not an
           14     expert in that -- I mean, that's why we always
           15     suggest for the architects to contact -- or the
           16     applicants to contact the County.  The ARB cannot
           17     be an expert in the Town zoning.
           18               I am familiar with most of Town zoning,
           19     but I could never represent to -- to anyone.  I
           20     always say, "This is what I believe it is.  You
           21     need to double-check with the Town Zoning Staff."
           22               MR. CLAWSON:  Could somebody help me
           23     with the sequence?  Didn't the Planning
           24     Commission and Town go through a process just
           25     recently with Ordinances to when we had a
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            1     situation like a home like this in the older
            2     areas, how it would be rebuilt if it was torn
            3     down?
            4               COUNCILMAN:  Actually all the Town did
            5     was put an overlay zone in place that curtailed
            6     the ability essentially to build a box and
            7     mandated that the second floor had to be 80
            8     percent of the first floor and the third floor
            9     had to be a certain percentage of -- of that so
           10     that you couldn't essentially build a box on that
           11     location.
           12               MR. CLAWSON:  And lot coverage didn't
           13     impact --
           14               COUNCILMAN:  No, we didn't discuss the
           15     lot coverage.
           16               MS. WERKING:  But this property is in
           17     that overlay.  So the 80 percent for the second
           18     does apply.
           19               COUNCILMAN:  It would -- it would
           20     certainly imply the concern about building
           21     anything that was of size, especially coverage
           22     issues and things like that.
           23               MR. BURKE:  Were you aware, Amanda,
           24     that part of the existing coverage was not
           25     approved anywhere?
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            1               AMANDA:  No.  We, you know, we -- our
            2     records did not indicate when -- so there were
            3     changes between the '77 and the '91.  We did not
            4     have actual records of that, but we accepted it
            5     as a grandfathered condition.  This is how the --
            6     the current owners bought the property as -- and
            7     accepted it as a grandfathered condition.
            8               MR. LARSEN:  Charlie -- any more
            9     questions?  You're going to speak.
           10               MR. CLAWSON:  You're going to speak.
           11               MR. LARSEN:  Yeah.  We defer the right
           12     to ask the County questions also later.  Please.
           13               MR. CAMENS:  I'm Marc Camens.  I live
           14     on Kiawah Island, and I'm an architect here on
           15     Kiawah.
           16               MR. LARSEN:  And what?
           17               MR. CAMENS:  I'm an architect here.  I
           18     live on the island.
           19               MR. LARSEN:  And what's the address for
           20     the record?
           21               MR. CAMENS:  278 Salt Meadow Cove.
           22               MR. LARSEN:  Thank you.
           23               MR. CAMENS:  So what I want to add to
           24     this whole process; but this is a process that we
           25     went through, obviously, is that we complied
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            1     with, you know, the 80 percent rule.
            2               Where this started from, this was truly
            3     going to be a renovation; and the part that I
            4     want to bring to you as an architect working with
            5     these older homes is that we get other things
            6     come into play that become very serious such as
            7     the 50 percent rule, which starts from FEMA; but
            8     it's the County rule.  And 50 percent of the
            9     depreciated value of the house we're working on.
           10               Well, you go in these kinds of
           11     neighborhoods, the homes are worth 300 grand, 200
           12     grand.  If you begin to do a kitchen and bath and
           13     this and that, you're over the rule.
           14               So what we do in our practice, there
           15     was a time when everyone was trying to sort of
           16     not hit that benchmark because it means
           17     everything comes to code.  It means the zoning
           18     comes to code.  It means the house comes to code.
           19     It means flood elevation comes up.
           20               Everything impacts this house.  So what
           21     I want to tell you about this is that I know
           22     economics is going to come into play, but it's
           23     really the process that we go through.  There
           24     becomes a point in these older structures -- and
           25     I'm going to use this one as an example.
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            1               We were over setback everywhere.  The
            2     deck was 10 feet over, the house was twisted
            3     over.  So if we were to renovate this house to
            4     get the flood, which means we all know we have to
            5     go up because Charleston County is now plus one
            6     over base flood elevation.
            7               So every -- every house that you
            8     encounter in the older area was built -- top of
            9     floor was probably flood generally.  That's what
           10     we encounter so everything has to go up so that's
           11     usually not an issue.  We've done it many times
           12     on the island.
           13               But here we had to actually move it up
           14     and move it over and move it back.  So that tells
           15     you -- what's that tell you the about foundation?
           16     Well, the foundation's gone; and all the
           17     foundations that you encounter in these
           18     neighborhoods won't ever come close to complying.
           19     If you build a new home, you'll know we have
           20     strict footings that all tie together.  The old
           21     houses have point footings.  So that has to come
           22     out.  Half the stuff wasn't reinforced.  It's
           23     just poor construction.
           24               Okay.  So that's what we deal with.
           25     This house was very substandard.  So when we have
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            1     to move it over, jack it up, redo it, impact
            2     less, it makes no sense for the owner and makes
            3     no sense for this Town than to tear this house
            4     down.  So we actually went and started this as a
            5     renovation; and then as we got through it, as we
            6     get to this point, there's a point of no return.
            7     And it's pretty quick in older houses.  Tear it
            8     down.
            9               I guess we -- we were remiss, but we
           10     thought we were grandfathered in because I've
           11     done other homes, even on that street, five years
           12     ago where we actually built the renovation
           13     because we got to the same place.  We realized
           14     this is economically ridiculous; and more so,
           15     it's construction -- poor construction to
           16     renovate this old structure that's substandard
           17     for the Island of Kiawah.
           18               Let's build a new home.  We're
           19     improving this neighborhood with this house.
           20     We -- so we're really not negative there.  We
           21     understand that new homes require 50 percent lot
           22     coverage.  When this house sat at 71, let's say
           23     it was, you know, less than that because we
           24     couldn't determine it.  But we pulled it back so
           25     we put the whole house in compliance.  We hit all
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            1     the codes.  We hit the zoning, but we didn't hit
            2     the lot coverage.  So we actually, you know, we
            3     thought that we were grandfathered in; and we
            4     pulled it back.  We did the 80 percent rule with
            5     the second floor.  So we've improved the
            6     neighborhood.
            7               So the point being is that West
            8     Beach -- all of West Beach has this issue coming
            9     up with all the homes that we want to raise the,
           10     you know, West Beach up to the rest of Kiawah,
           11     you're faced with what I was faced with.  And so
           12     we were remiss because we didn't know about the
           13     50 percent lot coverage; but, again, we thought
           14     we were grandfathered in.  I understand that
           15     language.
           16               And we pulled it back; and we put on
           17     this property, you know, a house that had, you
           18     know, they sold the whole thing lot and house
           19     for, I think, 600 grand.  So we put a beautiful
           20     new home there.  We're improving West Beach.
           21               If we don't get this Variance, the
           22     house won't be built.  You can come back and
           23     build a smaller home, but it's not up to where
           24     the other house was; but I wanted you to
           25     understand that we weren't like -- it didn't go,
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            1     let's tear this down and build a new house.  It
            2     went from renovation, and it's happened to me in
            3     that area.  We did one down the street.  We were
            4     going to do the one on the corner, Cameron
            5     (phonetic), and the people, you know, decided not
            6     to do it.  But we get to the same place.
            7               Everyone wants current homes on Kiawah.
            8     We're in the old neighborhoods trying to bring
            9     them up.  You're going to hit the 50 percent rule
           10     immediately.  Foundation's got to go.  Flood's
           11     got to go up; and I don't know that this rule,
           12     you know, if you can grandfather in a renovation
           13     and we sort of went -- let's call it a super
           14     renovation.  Okay.  We realized that we can't do
           15     this.  So could we have jacked it up and did a
           16     mirage?  Yeah, we could have.  You know, here's a
           17     renovation, dah, dah, dah; but we chose certainly
           18     not to do that.
           19               So that's -- to me, that's the
           20     compelling part as an architect; and it's really
           21     the issue of West Beach.  It's really an issue
           22     of, you know, a renovation that's grandfathered
           23     in.  And we get to super renovations or it makes
           24     no sense to do that in today's world, in Kiawah's
           25     world, and for the improvement of West Beach.  I
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            1     think that's the real issue here.
            2               MR. LARSEN:  Are there any questions?
            3               MR. BURKE:  What is the general
            4     condition of lot coverage in that area?  Just
            5     from --
            6               MR. CAMENS:  The general condition --
            7               MR. BURKE:  Just general exposure.
            8               MR. CAMENS:  We did -- we went to the
            9     length of that, and Amanda's office was
           10     phenomenal and gave us a lot -- many, many lots.
           11               What we discovered is that the majority
           12     of lots complied and -- and, let's say, half --
           13     half complied and half were about 55 percent.
           14     That was sort of the general -- we just -- but we
           15     did that with, you know.  We tried to do what
           16     isn't here in all these maps.
           17               We took old maps in our office and put
           18     it on the computer, and we tried to calculate
           19     every single lot coverage 'cause it was my
           20     impression there were a lot more in that
           21     neighborhood.  That neighbor's tiny, amazingly
           22     enough; but, you know, I would say the average is
           23     55 percent.  There are many other, something like
           24     that.
           25               MS. WERKING:  Mr. Hacker had asked for
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            1     me to pull 6 on Surfscoter, and we did; and we
            2     have the site plans.  But of those six, only one
            3     had the coverage listed and it was --
            4               MR. HACKER:  52 something.
            5               MR. CAMENS:  Most of them exceeded it.
            6               MS. WERKING:  But we don't have that
            7     technology to take old site lines and then
            8     calculate the lot coverage.
            9               MR. CAMENS:  Well, we did it in our
           10     office; but that's about what we --
           11               MS. WERKING:  That sounds about right.
           12               MR. CAMENS:  We didn't find anything at
           13     this level; but, you know, we found -- I would
           14     say that was sort of a number that came up a lot.
           15     A lot of the decks were built in the back.  I
           16     think when they built the properties early on,
           17     they just put them over the setback.
           18               MR. BURKE:  The neighbors all got their
           19     copies of this?
           20               MS. WERKING:  Yes.
           21               MR. HACKER:  There were no responses at
           22     all from neighbors?
           23               MS. WERKING:  No, not for this case,
           24     no.
           25               MR. GILMORE:  The Town of Kiawah is
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            1     going to face some real serious issues with West
            2     Beach, with this -- with this whole thing with
            3     renovation because --
            4               MR. LARSEN:  Well, that's one of the
            5     things I wanted to talk about after this meeting
            6     because we could -- we could see tons of them.
            7               MR. GILMORE:  But -- but --
            8               MR. LARSEN:  I'm talking about from the
            9     flood alone.
           10               MR. GILMORE:  Here's the issues that I
           11     foresee.  If we hold this to 50 percent and don't
           12     approve this, what that says to every other
           13     property on Surfscoter and a bunch other streets
           14     down there is that those houses are worth lot
           15     value less demolition costs.  That's what it
           16     says.
           17               Because if you build it -- buying an
           18     old beach house in 1977 on Kiawah, you're going
           19     to bring it up to at least 1990 standards and
           20     the -- the value of the building, the depreciated
           21     building alone, is very low, which means that you
           22     can't do anything.  So the economic way to do it
           23     is to tear it down and build, and that means the
           24     people who own the property now own something
           25     that is not really resellable at a -- as a
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            1     liveable unit.  This is going to be a -- a
            2     monstrous problem.
            3               MR. LARSEN:  It's a liveable unit.
            4     It's a small liveable.  Smaller liveable unit.
            5               MR. GILMORE:  Well, yeah, but its value
            6     to the next guys is far less.
            7               MR. CLAWSON:  We have criteria that
            8     says we can't consider --
            9               MR. GILMORE:  I understand.  No, I
           10     understand all that.
           11               MR. LARSEN:  You're saying it's a
           12     Kiawah issue.
           13               MR. GILMORE:  I'm saying this is going
           14     to become a real property owner issue for people
           15     in West Beach in these old, old places that the
           16     Town of Kiawah's going to have to start thinking
           17     about.
           18               MR. LARSEN:  Well --
           19               MR. GILMORE:  But that's not for us.  I
           20     was thinking out loud.  I shouldn't have been
           21     thinking out loud.
           22               MR. LARSEN:  I'm going to think out
           23     loud with a caveat because they have very
           24     specific guidelines that we have to look at the
           25     case.  We have to look at the case that no
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            1     Variance shall be granted unless the applicant
            2     can show -- shall show and the BZA shall find
            3     that it was not caused by the applicant.  The
            4     hardship was not caused by the applicant, and
            5     this hardship is clearly caused by the applicant.
            6               So in doing so, we as the ability to
            7     grant a Variance are very -- we -- we're almost
            8     handcuffed because the statute doesn't offer
            9     relief; and these are County statutes, I assume,
           10     that we have to --
           11               COUNCILMAN:  They're state statutes.
           12               MR. LARSEN:  I'm sorry?  What?
           13               COUNCILMAN:  They're state statutes.
           14               MR. LARSEN:  Well, we have less say;
           15     and when I hear that the BZA -- you say you don't
           16     know zoning.  You know a lot more about zoning
           17     than I do.  Didn't warn you that you were going
           18     to be out of luck --
           19               MR. GILMORE:  Not the BZA, the --
           20               MR. HACKER:  You mean the --
           21               MR. LARSEN:  Thank you.  The ARB didn't
           22     warn you about the 50 percent; and with all the
           23     renovations you do, I would have thought you
           24     had --
           25               MR. CAMENS:  Well, I had thought also
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            1     that we always got grandfathered in.  That's --
            2     that's where we came from.
            3               MR. LARSEN:  On a tear down.
            4               MR. CAMENS:  And the ARB was giving us
            5     the same thing.
            6               MR. LARSEN:  On a tear down outside of
            7     the footprint?
            8               MR. CAMENS:  Well, it became -- yeah,
            9     in other words, it was renovation; and it turned
           10     into what I call -- the renovation by the codes
           11     of 50 percent, by the building code, not by us,
           12     by the building codes, by all the current things,
           13     moving the house, bringing it in compliance.
           14     That's what moved this out of a renovation.
           15               We were going to renovate this house.
           16     It wasn't that the owner, you know, was his fault
           17     that we, you know, that this happened.  And we
           18     went through all the steps, went through the ARB
           19     steps.  We got, you know, encroachment -- we got
           20     a demolition permit.  Everyone was lining up so
           21     what's probably the issue here, probably a larger
           22     issue than what we're dealing with is there's a
           23     misconnect between grandfather and renovation and
           24     things that you want to renovate that you can't
           25     anymore.  That's my point.
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            1               MR. GILMORE:  That's my point.
            2               MR. CAMENS:  And when everybody here --
            3     Randy says he understands it.
            4               MR. GILMORE:  This is economic.  This
            5     has become an economic question.
            6               MR. CAMENS:  This is a bigger issue,
            7     and maybe that's what this, you know, our
            8     application is doing; and I hope it does.
            9     Because we faced -- I've faced it every time I've
           10     come down here, last four projects.  We've gone
           11     through the same thing, you know.  Especially
           12     when you're off setback lines.  You know, the 50
           13     percent rule sounds like an easy deal, but it's
           14     also everything has to line up; and that's what
           15     we did.
           16               So was it the, you know, the
           17     applicant's fault?  Or were all -- everything we
           18     had to comply with moved us to -- to what I call
           19     the super renovation because that's what happens.
           20     It becomes tear down at a point.  You have to
           21     trust me on that.  It's economic.
           22               MR. LARSEN:  Nobody's questioning that.
           23     The difficulty is the "E" word we aren't supposed
           24     to consider, but when it's good for the island;
           25     and we're representing the Town in some fashion,
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            1     it's a tough one.
            2               MR. CAMENS:  Well, we've lessened the
            3     footprint.  We've lessened, you know, we've
            4     lessened that.  We've met all the new criteria
            5     for West Beach, which is in the interest of the
            6     Town of Kiawah and --
            7               MR. LARSEN:  And I go back to 64
            8     percent.
            9               MR. CAMENS:  I understand the process.
           10               MR. LARSEN:  It's hard to say that we
           11     have the --
           12               MR. GILMORE:  The 50 percent is the
           13     state statute or a Town statute?
           14               COUNCILMAN:  It's a State statute that
           15     the County has adopted.
           16               MR. GILMORE:  Okay.
           17               COUNCILMAN:  The flood statute is a
           18     federal statute.
           19               MR. GILMORE:  Right.  Not.  I'm with
           20     you.  I'm working through here.
           21               MS. WERKING:  Well, for the County --
           22               MR. GILMORE:  But for -- for our lot
           23     coverage, I'm not talking about the height and
           24     bringing it to renovation.  The 50 percent lot
           25     coverage --
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            1               COUNCILMAN:  That's a County -- I mean,
            2     it's a Town Ordinance.
            3               MR. GILMORE:  A Town Ordinance.  Okay.
            4               COUNCILMAN:  That's correct.
            5               MS. WERKING:  Basically, if you look at
            6     that section in the third paragraph of the first
            7     page, we talk when a project goes above the 50
            8     percent --
            9               MR. GILMORE:  Right.
           10               MS. WERKING:  -- they would only be
           11     able to replace that if it was caused by a fire
           12     or explosion or --
           13               MR. GILMORE:  I was trying to figure
           14     out --
           15               MS. WERKING:  It would not be because
           16     somebody wants to --
           17               MR. GILMORE:  -- is that County, State,
           18     Federal?
           19               COUNCILMAN:  The only grandfathering is
           20     the result of a natural catastrophe of some kind.
           21               MR. GILMORE:  I understand that.
           22     Understand.
           23               COUNCILMAN:  You can't grandfather
           24     something when you choose economically to go
           25     beyond the renovation and tear down.
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            1               MR. LARSEN:  Well, if it's a Town
            2     thing, why couldn't we stay our hearing, send it
            3     back to the Town and say we're going to have this
            4     problem for the next millennium unless either --
            5     have they considered --
            6               COUNCILMAN:  Absolutely.
            7               MR. LARSEN:  Recently they've
            8     considered how -- how onerous this could be with
            9     all the things because of the flood --
           10               COUNCILMAN:  Yeah, the flood issue is
           11     what has been the most recent discussion.
           12               MR. LARSEN:  We have a new catalyst.
           13     Do we still want to go by these?  If they do,
           14     then maybe Charlie should be the one that tells
           15     them that we can't grant this Variance.
           16               COUNCILMAN:  I'm not a lawyer; but
           17     you're being asked to grant a Variance that I
           18     don't think you have jurisdiction to grant,
           19     personally.
           20               MR. LARSEN:  I think we have
           21     jurisdiction.  I don't think we have the
           22     authority to.
           23               COUNCILMAN:  Well, the statute here
           24     says you can't grant a Variance unless that
           25     hardship is created not of the applicant's doing.
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            1     In this case, it's clearly the applicant's doing,
            2     in my view.
            3               MR. BURKE:  No.  You could make a case
            4     that it was the people that put it in the
            5     developments that gave the applicant ownership of
            6     a house that exceeded what would be future --
            7               COUNCILMAN:  But that's not what you're
            8     being asked to do.  You've torn the house down.
            9     It's not there anymore.  And the decision is, can
           10     I put a house outside the Town Ordinances at this
           11     point?  That's what you're being asked to do.
           12     And personally, I don't think you have the
           13     authority to say yes.
           14               MR. LARSEN:  Ron.
           15               MR. HACKER:  My concern is just that
           16     point is that you have a very small lot.  It's
           17     5400 square feet.  Half of that, which is all you
           18     can do, is 2700 square feet.  You can hardly get
           19     a house in there, let alone driveway, decks, and
           20     everything.  50 percent just doesn't work.  I
           21     mean, you want to have a house there.  You're not
           22     trying to build a cottage.  It's a house.  And
           23     that's where the problem lies.  It's the size of
           24     the lot.
           25               MR. BRADEN:  Who's responsible for
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            1     coming up with these things?  50 percent?  Who --
            2               COUNCILMAN:  That's the Town Ordinance,
            3     the Zoning Ordinance.
            4               MR. LARSEN:  The Planning Commission
            5     or --
            6               COUNCILMAN:  Planning Commission writes
            7     that Ordinance.
            8               MS. WERKING:  Recommends them, and the
            9     Town adopts them.
           10               MR. LARSEN:  I -- given the -- the
           11     hardship nature is met, I'm troubled by the fact
           12     that the ARB approved it without -- without the
           13     fact that -- or despite the fact that we had no
           14     chance to approve it if we stick by these.
           15               I want to throw it back at the Town,
           16     and I don't want to decide on this case and
           17     create the final hardship for the -- for the
           18     owner.  So I would like to put this off until the
           19     Town has looked at it again.  I would like to
           20     make that motion.  Is there a second?
           21               MR. BURKE:  Second.
           22               MR. LARSEN:  Discussion?
           23               MR. BRADEN:  Is there a precedence-
           24     setting issue here?
           25               MR. GILMORE:  I think so.
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            1               MR. LARSEN:  I don't -- I --
            2               MR. GILMORE:  I think so.
            3               MR. LARSEN:  We usually don't talk
            4     about precedents, Jack.  We've discussed this in
            5     the past.  In the back of our minds, there is.
            6     There has to be.
            7               MR. GILMORE:  I think this is a -- this
            8     is a colossal problem for the Town.
            9               MR. LARSEN:  And we're going to be
           10     getting -- because of the flood change, because
           11     everything -- anything that's done has to be
           12     raised.  You're immediately over the 50 percent
           13     cost.
           14               MR. GILMORE:  The change in Federal
           15     flood insurance requirements, I know they just
           16     got postponed for a few years but that -- it's
           17     coming.  And when that happens, these houses on
           18     the ground are going to have no value unless
           19     they're raised up.  So we'll be faced with this
           20     issue time and time and time again.
           21               MR. CLAWSON:  Chuck, if we're still in
           22     discussion on this --
           23               MR. LARSEN:  Yes, we are.  We're in the
           24     motion.
           25               MR. CLAWSON:  I think sending it back
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            1     to the Town just delays.  I think every point
            2     that we've made here can be more effective by
            3     rejecting it because everything we've got in
            4     front of us gives us no -- no compelling reason
            5     from the standpoint on this committee to approve
            6     it.  The -- everything that we're talking about
            7     forces the issue by turning it down and let the
            8     people that own the property, let the architects
            9     bring the issue to the Town and make that the
           10     case.
           11               MR. LARSEN:  To the Town or to the
           12     Circuit Court to appeal?
           13               MS. WERKING:  Well, they could do both
           14     at the same time.
           15               MR. LARSEN:  To the Town, that would --
           16               MS. WERKING:  The Town to discuss an
           17     amendment.
           18               COUNCILMAN:  You can make that request
           19     through me to the council to review the issue.
           20     Marc can come before the council and -- and share
           21     the case and -- and make the appeal, whatever he
           22     wants to do.
           23               MS. WERKING:  To amend the Ordinance
           24     as --
           25               MR. LARSEN:  Wouldn't it speed things
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            1     up for the owner to delay it rather than turn it
            2     down?
            3               MR. HACKER:  I think his only option is
            4     to go to the -- to the Circuit Court, and that's
            5     going to take time.  A lot longer than it would
            6     to go to the Town.
            7               MS. WERKING:  On your motion to
            8     continue, do you have a time frame associated
            9     with that?  Or is it just -- because we usually
           10     like to say 60 days, 90 days.
           11               MR. LARSEN:  It would have also been
           12     nice to have a barrister here today so I'm out of
           13     my element, as usual.  If it would be --
           14               MR. BRADEN:  Do you have a minute?
           15               MR. LARSEN:  What would be less onerous
           16     for the owner?  To turn it down or --
           17               COUNCILMAN:  If we -- if it's turned
           18     down because they don't have the authority at
           19     this point to grant it and the council
           20     subsequently changes the Ordinance to allow a
           21     reapplication, I don't think you're prejudiced in
           22     any way.
           23               MR. CAMENS:  No.  I mean, if the -- if
           24     the Ordinance is changed to match --
           25               COUNCILMAN:  By that process.
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            1               MR. CAMENS:  -- match grandfathering
            2     renovations to renovations that -- I don't know
            3     how you word it.  Turn it into a new home.  We
            4     were down there to get a permit to begin with.
            5     We wouldn't have to be here.
            6               MR. GILMORE:  But the Ordinance --
            7               MR. CAMENS:  That would take a long
            8     time, you know.  My clients would put the lot up
            9     for sale and run away from Kiawah.  I'll tell you
           10     that.  That's neither here nor there; but in the
           11     interest of Kiawah, I think that needs to happen.
           12               MR. GILMORE:  The -- would a -- would a
           13     60-day postponement to get this question at least
           14     looked at by the Town Council --
           15               COUNCILMAN:  That's not enough time.
           16     Let me explain.
           17               You'll have to propose some change to
           18     the Planning Commission.  The Planning Commission
           19     will have to have a public hearing on an
           20     Ordinance change.  They'll have to bring it to
           21     council.  Council will have to have two readings
           22     of the Ordinance change.  So you're talking about
           23     four or five months.  I haven't written it down,
           24     but that's probably fair.
           25               AMANDA:  That's right.  I would
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            1     assume --
            2               COUNCILMAN:  Four or five months before
            3     you can change the Ordinance itself.
            4               MR. GILMORE:  But it may be four or
            5     five months before we change the Ordinance; but
            6     then some time before the four or five months are
            7     up, we're going to have an indication as to
            8     whether this is a willingness by Planning and the
            9     Town to go along with it.
           10               MR. LARSEN:  Right.
           11               MR. GILMORE:  Which would --
           12               COUNCILMAN:  I don't know what you're
           13     looking for, but it's going to take --
           14               MR. GILMORE:  Which -- which our
           15     property owner would be able to see that there is
           16     light at the end of the tunnel.  Right now, if we
           17     shut them down, if we say nope --
           18               COUNCILMAN:  I don't think it changes
           19     it one way or the other.  You can do whatever you
           20     want.
           21               MR. BURKE:  You know, I think there
           22     might be more good than just renovations.  If we
           23     take it back and suggest that they be
           24     grandfathered to the existing conditions, then we
           25     don't have to go through all the mishmash of
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            1     seeing if everybody dotted the I's, crossed the
            2     T's.
            3               MR. LARSEN:  Original conditions or
            4     better.
            5               MS. WERKING:  I mean, looking at it
            6     from a Planning perspective and what the Planning
            7     Commission will think, is that what the Town
            8     wants?  Because this is very typical language for
            9     nonconforming uses that, you know, you want them
           10     to meet stuff.  You actually want them to meet
           11     the code requirements.
           12               MR. GILMORE:  No.  I understand.
           13               MS. WERKING:  Like in this case, he's
           14     met all the setbacks so it's wonderful.  He just
           15     didn't meet the lot coverage.
           16               MR. GILMORE:  I would much rather have
           17     a new house totally compliant with all of the
           18     flood controls, all the new issues, all the new
           19     electric, all the new foundations at 65 percent
           20     lot coverage on that house than that old thing at
           21     71 percent lot coverage that -- that's probably a
           22     fire trap to begin with, and we've got hundreds
           23     of those kinds of houses.
           24               MR. LARSEN:  I think we are unanimous
           25     in agreeing with you, and I'm trying to find out
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            1     the best way to get there.
            2               MR. GILMORE:  How to get there, yeah.
            3               MR. LARSEN:  So Mike might be right on
            4     it's better to turn it down.  I don't know.
            5               COUNCILMAN:  I think you can do either
            6     way and request that I take it back.  It'll come
            7     back and see if there's an appetite to change it.
            8     I mean, that's what we've got to find out.
            9               MR. GILMORE:  Right.  That's my point
           10     for looking for 60 -- a 60-day --
           11               COUNCILMAN:  But it's still going to
           12     take four or five months for his client to
           13     have -- have the process solved.
           14               MR. GILMORE:  How would that -- how
           15     would your clients react, Marc?
           16               MR. CAMENS:  Four or five more months.
           17               MR. GILMORE:  Yeah.
           18               MR. CAMENS:  They're discouraged; but,
           19     you know, they're discouraged.  What can I say?
           20     That would discourage them.
           21               MR. LARSEN:  I don't think we should
           22     have a four- or five-month postponement.
           23               MR. GILMORE:  No.  I just said --
           24               MS. WERKING:  60 days.  And if you
           25     call, you know, you come back here; and if you
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            1     have to continue it again or make a decision at
            2     that point.
            3               MR. CLAWSON:  What do we do in 60 days
            4     when it comes back?
            5               MR. BURKE:  Once you get a flavor for
            6     where it gets --
            7               MS. WERKING:  Or vote on it again or --
            8               MR. GILMORE:  We'd continue it again.
            9               MR. BURKE:  I would think you would get
           10     a reaction pretty quick.
           11               MR. LARSEN:  I think from the Planning
           12     Commission, we have a pretty good idea what's
           13     going to happen.  How long does that take?
           14               COUNCILMAN:  Well, the next meeting is
           15     the first week of the following month so --
           16               MR. CLAWSON:  I would think if we --
           17     I'm not a lawyer either, but the legality does
           18     not change.
           19               MR. LARSEN:  Right.  Now, you're --
           20               MR. CLAWSON:  So the sentiment's there;
           21     but how do you say to the next person that's got
           22     a little bit of different twist, you know, some
           23     other --
           24               MR. LARSEN:  Jack, you want to press
           25     it?
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            1               MR. HACKER:  Basically we're dealing
            2     with is that we -- we have a lot of coverage
            3     that's beyond what is required right now by law.
            4     The only way I could see getting around it is you
            5     make a whole driveway pervious rather than an
            6     impervious --
            7               MS. WERKING:  Not going to work.
            8               MR. CAMENS:  Doesn't work.
            9               MR. HACKER:  That you can fit within
           10     the --
           11               MS. WERKING:  The definition.
           12               MR. LARSEN:  Can I withdraw a motion
           13     that's been seconded?  Let's start over again.
           14     I'm against my motion.  Is there a motion on this
           15     case?
           16               MR. BURKE:  I withdraw my second.
           17               MR. LARSEN:  Well, would someone like
           18     to -- oh, you're still up there.  Are there any
           19     more discussions, any more questions?
           20               MR. CAMENS:  No.  You know.
           21               MR. LARSEN:  Amanda, you had something?
           22               AMANDA:  I did want to ask a question.
           23               MR. LARSEN:  Please do.
           24               AMANDA:  And I'm not sure if it is
           25     relevant or not, but I would like to ask was it
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            1     proper for the Town of Kiawah to issue a
            2     demolition permit if there was an open zoning
            3     issue?
            4               MS. WERKING:  No.
            5               AMANDA:  So the two -- both are totally
            6     unrelated?
            7               MS. WERKING:  I don't think it was
            8     proper.
            9               AMANDA:  Oh, you don't think it's
           10     proper.
           11               MS. WERKING:  That's not the way we did
           12     it before July 1.
           13               AMANDA:  Right.  That's not the
           14     question to me.  To me that is actually a
           15     hardship of the owner.
           16               MR. CAMENS:  The house is not built,
           17     and they paid to get it demoed.  Now it's a bare
           18     lot but, you know.
           19               MR. LARSEN:  So the hardship you could
           20     argue from that standpoint was caused by the
           21     Town's granting of the demolition permit that
           22     they shouldn't have.
           23               COUNCILMAN:  How does that change the
           24     facts of the case?
           25               AMANDA:  Because it took away the
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            1     opportunity for them to renovate the home.
            2               MR. CAMENS:  Yeah.  We can't renovate
            3     the house.
            4               COUNCILMAN:  But ignorance of the law
            5     is not an excuse.  They have the right to know
            6     this --
            7               MR. CAMENS:  Well, the Town gave us the
            8     permit too.  That's ignorance of the law.
            9               COUNCILMAN:  No, it isn't.
           10               MR. CAMENS:  They gave us a demolition
           11     permit.
           12               COUNCILMAN:  You can demolish the house
           13     if that's what you want to do.
           14               MR. CAMENS:  Well, that's not the case.
           15     I mean, that was based on all the permitting
           16     things that happened through the ARB.
           17               MR. LARSEN:  Well, we're pointing too
           18     many fingers here.  You're being defensive.
           19               MR. CAMENS:  You're right.
           20               MR. HACKER:  But following that logic
           21     would say, okay, they didn't.  Then could they
           22     have gotten the permit or -- or a Variance based
           23     on lot coverage of 71 percent and saying, gee,
           24     I'm going to build a new house at 64.  I don't
           25     think they still could have done that because if
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            1     the house gets torn down, you've got to go back
            2     to square one.
            3               COUNCILMAN:  Right.  That's where we're
            4     faced right now.
            5               AMANDA:  They would have had to
            6     renovate the existing home.
            7               MR. CAMENS:  Right.  We went through
            8     all the reasons.
            9               MR. HACKER:  And we're saying that's
           10     not a good idea.  I agree wholeheartedly with
           11     you.
           12               COUNCILMAN:  I think the economics are
           13     what Randy says, we're going to see this over and
           14     over and over again, that it's going to be an
           15     issue, especially with the flood rules.
           16               MR. CAMENS:  Well, it's economics and
           17     code.  I mean, the code -- it's more code than
           18     economics and -- and that's an important fact
           19     because economics does not work here, and I truly
           20     understand that.
           21               But it's the codes that pushed us to
           22     the next step of construction, to the next step
           23     of construction, to the next step of
           24     construction; and when you're in a construction
           25     project and the builder says to you, okay, at
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            1     this point -- and everyone says it.  You've been
            2     in many.  I know a lot of people have done this.
            3     There's a point of no return why you shouldn't
            4     take the dog gone thing down anyhow because it
            5     makes no sense.
            6               COUNCILMAN:  It's really an economic
            7     question, though; right?
            8               MR. CAMENS:  No, it isn't.  At some
            9     point it's an economic question, but all the
           10     codes drive you there.  It becomes construction
           11     sensibility.  Okay.  You can take the economics
           12     out because these people said we're going to go
           13     with it anyhow.  So it's the code of we -- FEMA.
           14     Okay.  Elevate.  Foundations wouldn't pass
           15     anything in today's standards.
           16               COUNCILMAN:  Right.
           17               MR. CAMENS:  The two by four walls
           18     wouldn't pass.  There was mold in the house.  We
           19     have to now move it over.  We haven't touched
           20     economics yet.  We're just trying to assess what
           21     we're doing.
           22               MR. LARSEN:  Well, thank you.  Thank
           23     you, Marc.  I'm going to go ahead and unless
           24     somebody has more questions for -- for
           25     Mr. Camens --
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            1               MR. BRADEN:  Let me ask one quick
            2     question.  The owner, what options does he have
            3     to come into compliance at 50 percent?  What --
            4     what options are --
            5               MR. CAMENS:  We have to take 14 percent
            6     of the lot coverage out of the house.
            7               MR. BRADEN:  Well, I understand.  How
            8     much -- how much are we talking about?  Narrowing
            9     the driveway?  You know, are there options?  Is
           10     it all just changing --
           11               MR. CAMENS:  You know, we have to
           12     provide so many parking slots and, you know.  The
           13     only option really, because what's on the site
           14     complies with the current ARB parking and
           15     circulation on the site.  We've taken away the
           16     little building up front.  You'd have to squeeze
           17     the house 14 percent.
           18               MR. BRADEN:  And how big is the house?
           19               MR. HACKER:  It's 2316 square feet on
           20     the footprint.
           21               MR. CAMENS:  I think the house is 3,000
           22     on two levels, yeah.
           23               MR. HACKER:  I'm talking about the
           24     bottom.  It's 2316.
           25               MR. CAMENS:  So we have to pull out,
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            1     you know, 3- or 400 feet, you know, you're going
            2     to take 600 feet out of the house.
            3               MS. WERKING:  And then you still have
            4     the 80 percent on the top.
            5               MR. CAMENS:  Yeah, then the 80 percent.
            6     So it's going to shrink more.
            7               MR. HACKER:  Yeah, they've got to
            8     shrink it at the top.
            9               MS. WERKING:  Yeah.  You can't just --
           10               MR. CAMENS:  So that's an option
           11     certainly for them.  Or sell the lot.
           12               MR. LARSEN:  Okay.  Any more questions?
           13                       (No response.)
           14               MR. LARSEN:  Then I will ask for a
           15     different motion from the Board.
           16               MR. GILMORE:  Well, are you going to
           17     close the hearing?
           18               MR. LARSEN:  I would like to close the
           19     hearing and ask for a different motion from the
           20     Board.  Mike?
           21               MR. CLAWSON:  I did the last one.
           22               MR. LARSEN:  You said the motion you
           23     wanted to make.  Anybody?
           24               MR. CLAWSON:  I didn't --
           25               MR. BURKE:  I'll make a motion.
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            1               MR. LARSEN:  Okay.
            2               MR. BURKE:  I move that we reject the
            3     request for a Variance.
            4               MR. LARSEN:  Second?
            5               MR. BRADEN:  Second.
            6               MR. LARSEN:  Discussion?  More
            7     discussion?  Call the question.
            8               MR. BURKE:  (Nods head.)
            9               MR. LARSEN:  I'll call the question,
           10     and there's a second of calling the question?
           11               MR. HACKER:  Second.
           12               MR. LARSEN:  All in favor of calling
           13     the question.
           14                (All Members respond aye.)
           15               MR. LARSEN:  So repeating the motion,
           16     the motion is to reject the applicant's petition
           17     because it does not meet the statutes that we
           18     have to go by.  All in favor of the motion
           19     signify by saying aye.
           20                 (All Members respond aye.)
           21               MR. LARSEN:  Opposed?
           22                       (No response.)
           23               MR. LARSEN:  And I guess Godspeed on
           24     coming to some kind of terms so we can get this
           25     issue behind us because we're going to have --
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            1     and maybe as a warning to the next owner, let
            2     them know that we turned down one because we had
            3     no choice the way --
            4               COUNCILMAN:  I encourage you to bring
            5     it to the Town, however you want to do it.  You
            6     can do it through me, or you can come to Council.
            7               MR. LARSEN:  Is there a motion for
            8     adjournment?
            9               MR. HACKER:  I move we adjourn.
           10               MR. CLAWSON:  Second.
           11               MR. LARSEN:  All in favor.
           12                 (All Members respond aye.)
           13               MR. LARSEN:  Thank you for your
           14     patience.
           15               (Proceedings concluded at 5:51 p.m.)
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