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  1               MR.  LARSEN:  I would like to call to

  2   order the December 21st, 2015, meeting of the Town

  3   of Kiawah Island Board of Zoning Appeals.  Board

  4   members who will hear your case today are Ron

  5   Hacker, Tom Burke, Michael Clawson, Randy Gilmore,

  6   and myself, Charlie Larson.

  7               And as an aside now, this will be Tom

  8   Burke's last meeting.  So after a number of years

  9   of service, I want to get it on the record of

 10   thanking you, and I'm sure we certainly appreciate

 11   your -- all the help you have been.

 12               Staff members present today are Jenny

 13   Werking, and Dennis Rhoad, attorney for the BZA, is

 14   on the phone.  Our case rulings from this and any

 15   BZA meeting are available for public review and

 16   inspection during normal business hours at the town

 17   hall.

 18               At this time I'd like to explain to the

 19   public the workings of the BZA.  The Board of

 20   Zoning Appeals is a quasi-judicial body established

 21   to interpret and grant relief from the zoning

 22   ordinance.  The Board of Zoning Appeals has

 23   jurisdiction over three types of cases:  Appeals,

 24   variances and special exceptions.

 25               Appeals are heard regarding
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  1   administrative actions or decision by the zoning

  2   administrator or staff.  Variances may be granted

  3   when strict application of the zoning ordinance

  4   would cause an unnecessary hardship.

  5               This Board's actions must be based on

  6   specific standards as contained in the South

  7   Carolina Local Government Planning Enabling Act of

  8   1994, and the Town of Kiawah Island Zoning

  9   Ordinance.  Special exceptions, which is the third,

 10   allows the Board to permit uses if certain

 11   conditions as contained in the zoning ordinance are

 12   met.

 13               A simple majority of the quorum present

 14   is required to grant a variance, or to overturn the

 15   decision of the zoning administrator in an appeal,

 16   or to grant a special exception.

 17               Because today's hearing is a public

 18   fact-finding meeting, we are in compliance with the

 19   Freedom of Information Act, and South Carolina Code

 20   6-29-70.  Fifteen days prior to this hearing, an

 21   announcement was printed in the Post and Courier, a

 22   sign was posted on or near the designated property,

 23   and notice was mailed to the applicant or

 24   representative, to residents within 300 feet of the

 25   application, and to parties of interest.
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  1               Persons, organizations and the news

  2   media that have requested declaration of our

  3   meeting have also been notified.  The Freedom of

  4   Information Act does not require notification of

  5   anyone other than the applicant and parties of

  6   interest.

  7               Our purpose today is for interested

  8   parties to be heard in order to assist the Board in

  9   gathering evidence pertinent to each case.  If the

 10   members of the BZA feel the need for further

 11   information to clarify a case, the Board has the

 12   authority to subpoena witnesses.

 13               In addition to your testimony, our

 14   Board has been presented written information

 15   submitted to the staff by the applicant or their

 16   agent for each case.  This information is now

 17   considered to be evidence and is entered into the

 18   permanent record of this body.  It is assumed that

 19   it is complete, true and accurate.

 20               Also we have been presented data

 21   assembled by the staff for the purpose of

 22   clarifying the location and the effect on

 23   surrounding property.  Our Board is empowered to

 24   approve, approve with conditions, or to deny your

 25   request.  We are also authorized to defer a case
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  1   should there be a need to obtain additional

  2   information.

  3               If an applicant's request is approved

  4   for a special exception, a variance, or an appeal

  5   by the decision of the zoning administrator, they

  6   must go to the Town of Kiawah Island to apply for

  7   permits.

  8               Variances and special exceptions

  9   granted by the BZA are valid for 12 months after

 10   this meeting; however, if an applicant's request is

 11   disapproved and they wish to appeal the decision of

 12   this Board concerning their case, appeals must be

 13   addressed to the circuit court.

 14               South Carolina Code 6-29-820 states

 15   that the appeal must be filed by the applicant

 16   within 30 days after the decision is mailed to

 17   them.  Failure to file an appeal within that time

 18   limit deprives the court the jurisdiction to hear

 19   the matter.

 20               Because this is a quasi-judicial body,

 21   everything said in this meeting must be complete,

 22   true and accurate.  All of the information provided

 23   to the BZA is considered evidence, and this Board

 24   may certify contempt of circuit court if false

 25   statements are made either in writing or orally.
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  1          Because of this, each person who wishes to

  2   address the Board will be sworn in.  In order to

  3   expedite this procedure, those wishing to speak

  4   will please stand now as a group; anyone that is

  5   going to be speaking today or might be speaking.

  6               (Those so designated comply.)

  7               MR. LARSEN:  Mr. Rhoad, can you

  8   administer the oath from there?

  9               MR. RHOAD:  Yes, sir, I can.

 10               Please repeat after me.  I, state your

 11   name.

 12               (All standing comply.)

 13               MR. RHOAD:  Do solemnly swear to tell

 14   the truth, the whole truth and nothing but the

 15   truth, so help me God.

 16               (All standing comply.)

 17               MR. RHOAD:  Thank you.

 18               They're sworn in, Mr. Chairman.

 19               MR. LARSEN:  Thank you.

 20               I shall now call case BZAV-11-15-22593

 21   at 17 Arrowhead Hall.  Staff will present the facts

 22   pertinent to the case.  I shall then call the

 23   applicant to address the case.  The applicant shall

 24   please stand and state your name and current

 25   address for the record before presenting your
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  1   testimony.

  2               I will then ask for all those speaking

  3   either in support or against the case, and they

  4   shall follow the same procedure for identifying

  5   themselves and are limited to two minutes each.

  6   The applicant will also have two minutes for

  7   rebuttal.

  8               And since this is the only case today,

  9   we may relax those standards.  Thank you very much.

 10               MS. WERKING:  The applicant, Kenneth

 11   Wiland, is representing the property owners,

 12   William and Mary Anne Schuler, in requesting a

 13   variance for the reduction of the required 30-foot

 14   rear yard setback (golf course), for approximately

 15   129-square-feet encroachment for a proposed plunge

 16   pool or hot tub and deck addition/reconfiguration

 17   of an existing nonconforming rear deck at 17

 18   Arrowhead Hall (TMS# 264-01-00-045).

 19               Per Charleston County records, the

 20   existing residence was built in 1991.  The subject

 21   property and surrounding properties are located in

 22   the R-1 residential zoning district within the

 23   developed lands of Kiawah Island.  The subject

 24   property is bordered by the golf course to the

 25   south.
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  1               The Town of Kiawah Island Land Use

  2   Planning and Zoning Ordinance requires a 25-foot

  3   front yard setback from Arrowhead Hall, 15-foot

  4   side yard setback, and a 30-foot rear yard setback

  5   from the golf course, with an allowed maximum lot

  6   coverage of 33 percent.

  7               The existing lot coverage is

  8   nonconforming at 40.5 percent, and the applicant

  9   proposes to keep the lot coverage at 40.5 percent.

 10   The subject property is 12,694 square feet, or 0.29

 11   acres in size.

 12               The applicant's letter of intent

 13   explains, in quotes, Mr. and Mrs. Schuler would

 14   like to rebuild the home's existing rear deck.  The

 15   deck, however, was originally built 7'6" over the

 16   property's rear setback.  The home's current owners

 17   are requesting a variance to rebuild and

 18   reconfigure the footprint of their existing

 19   nonconforming rear deck, end quote.

 20               The Kiawah Island Architectural Review

 21   Board (KIARB) variance request letter dated

 22   November 5th, 2015, states, in quotes, the variance

 23   to raise the lower portions of the deck and expand

 24   footprint further into the setback as proposed is

 25   approved as portions of the existing deck within
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  1   the buildable area will be removed in order to

  2   preserve the oak tree.

  3               The proposed additional area within the

  4   setback is less than the area within the buildable

  5   area that is being used to preserve the oak tree.

  6   The variance request is granted with the

  7   contingency that the home be brought into

  8   compliance with current ARB guidelines as detailed

  9   below.

 10               The lot coverage may not be increased

 11   beyond existing lot coverage of 40.5 percent.

 12   Mitigation of lot coverage should include removal

 13   of excessive paving at the driveway, while

 14   maintaining functionality.  The standards for

 15   driveway elements, including backup and guest

 16   parking, may not be reduced.

 17               The landscape at the rear of the home

 18   should be improved in keeping with the design

 19   guidelines.  Landscaped lighting must be removed

 20   from the golf course property, end quote.

 21               A site visit was conducted on

 22   November 18, 2015, at which time the following

 23   determinations were made regarding the Approval

 24   Criteria for Variances as stated in Chapter 12 of

 25   the Town of Kiawah Island Land Use Planning and
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  1   Zoning Ordinance, Article II, Division 4 [sic],

  2   Section 12-163.(4).

  3               Staff findings:  The BZA may grant the

  4   variance only if exceptional circumstances exist,

  5   and where practical difficulty or unnecessary

  6   hardship is so substantial, serious, and compelling

  7   that relaxation of the general restrictions ought

  8   to be granted.  No variance shall be granted unless

  9   the applicant shall show and the BZA shall find

 10   that:

 11               Section 12-163.(4)a:  There are

 12   extraordinary and exceptional conditions pertaining

 13   to the particular piece of property.

 14               Staff's Response:  There may be

 15   extraordinary and exceptional conditions pertaining

 16   to the property due to a legal nonconforming status

 17   of the existing deck that encroaches into the

 18   required rear yard (golf) setback.  The existing

 19   home was built in 1991, per Charleston County

 20   records.

 21               In addition, the applicant's letter of

 22   intent contends, in quotes, one aspect of the

 23   property's buildable area which restricts Mr. and

 24   Mrs. Schuler's rebuilding of the deck is a large

 25   (approximately 20-inch diameter) live oak tree
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  1   which sits in the southwest corner of the

  2   property's buildable area, end quote.

  3               Criteria B:  These conditions do not

  4   generally apply to other property in the vicinity.

  5               Staff's response:  These conditions may

  6   not generally apply to other properties in the

  7   vicinity.  Existing structures in the vicinity may

  8   or may not have similar encroachment based on

  9   current setback standards.

 10               Criteria C:  Because of these

 11   conditions, the application of this ordinance to

 12   the particular piece of property would effectively

 13   prohibit or unreasonably restrict the utilization

 14   of the property.

 15               Staff's response:  The application of

 16   this ordinance to 17 Arrowhead Hall would prohibit

 17   the reconfiguration of the deck and relocation of

 18   the hot tub.  The applicant's letter of intent

 19   states, in quotes, reasons for rebuilding their

 20   deck include its deteriorating condition (and

 21   subsequent safety concerns) and the owner's desire

 22   for a more functional exterior space.

 23               Currently the use of the deck is

 24   considerably limited by its odd shape and

 25   configuration, and the fact that it contains two
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  1   separate levels and four areas of steps, end

  2   quotes.

  3               D:  The authorization of a variance

  4   will not be of substantial detriment to adjacent

  5   property or to the public good, and the character

  6   of the zoning district will not be harmed by the

  7   granting of the variance.

  8               Staff's response:  The authorization of

  9   this variance may not be of substantial detriment

 10   to the adjacent properties or to the public good.

 11   The applicant's letter of intent contends, in

 12   quotes, it is believed that the new deck would not

 13   negatively affect neighboring properties, and could

 14   potentially increase the value of adjacent

 15   properties.

 16               Mr. and Mrs. Schuler's neighbor to the

 17   west is in support of this variance request, see

 18   attached letter, end quotes.  Therefore, the

 19   granting of the variance may not harm the character

 20   of the R-1 zoning district.

 21               Criteria E:  The Board of Zoning

 22   Appeals shall not grant a variance the effect of

 23   which would be to allow the establishment of a use

 24   not otherwise permitted in a zoning district, to

 25   extend physically a noncomforming use of land, or
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  1   to change the zoning district boundaries shown on

  2   the official zoning map.

  3               Staff's response:  Granting of this

  4   variance would not allow the establishment of a use

  5   not otherwise permitted in the zoning district,

  6   extend physically a noncomforming use of land, or

  7   change the zoning district boundaries.

  8               F:  The fact that property may be

  9   utilized more profitably should a variance be

 10   granted may not be considered grounds for a

 11   variance.

 12               Staff's response:  The BZA may not

 13   consider profitability when considering this

 14   variance request.

 15               Criteria G:  The need for the variance

 16   shall not be the result of the applicant's own

 17   actions.

 18               Staff's response:  The need for the

 19   variance may not be the result of the applicant's

 20   own actions.  The existing rear deck is a

 21   noncomforming structure.

 22               The applicant's letter of intent

 23   contends, in quotes, at the time of purchase in

 24   2012, Mr. and Mrs. Schuler were unaware that the

 25   home's rear deck was not in compliance with the
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  1   Town's zoning regulations, specifically that the

  2   rear footprint of the house was built to within

  3   2'6" of the rear setback line, that the home's rear

  4   deck was built 7'6" over the rear setback line.

  5               Additionally, Mr. and Mrs. Schuler were

  6   not aware that the property's lot coverage exceeded

  7   that which is allowed.  The noncompliance of the

  8   property's rear deck was camouflaged by the fact

  9   that the property's rear yard opens onto the Turtle

 10   Point Golf Course and the home's previous owner had

 11   landscaped into the golf club property.

 12               According to the KIARB, owners were

 13   encouraged to landscape the boundary area between

 14   their property and the golf course as a means of

 15   protecting the beauty of the island and the

 16   experience of the golfers.

 17               Consequently, there existed no clear

 18   definable delineation between property lines, and

 19   it appeared that the rear yard was more expansive

 20   than it actually is, end quotes.

 21               Criteria H:  Granting the variance will

 22   not be contrary to the public or neighborhood

 23   interest, nor will not adversely affect other

 24   property in the vicinity, nor interfere with the

 25   harmony, spirit, intent and purpose of these



Kiawah Island Board of Zoning Appeals Meeting 16

Clark and Associates Inc.

  1   regulations.

  2               Staff's response:  Granting of this

  3   variance may not be contrary to the public or

  4   neighborhood interests, may not adversely affect

  5   other property in the vicinity, nor interfere with

  6   the harmony, spirit, intent, and purpose of these

  7   regulations.

  8               On November 4, 2015, the KIARB approved

  9   the variance with the contingency that the property

 10   is brought into compliance with current ARB

 11   guidelines as outlined in the KIARB letter.

 12               Criteria I:  Granting of the variance

 13   does not substantially conflict with the

 14   comprehensive plan or the purpose of this

 15   ordinance.

 16               Staff's response:  Granting of the

 17   variance may not substantially conflict with the

 18   comprehensive plan or the purposes of the ordinance

 19   because the owners will maintain the existing lot

 20   coverage by removing a section of the driveway's

 21   concrete pad.

 22               In addition, the proposed design shifts

 23   the deck further away from the live oak in the

 24   southwest corner of the property.

 25               Board of Zoning Appeals' action:  The
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  1   BZA may approve, approve with conditions or deny

  2   the case based on the BZA's findings of fact,

  3   unless additional information is deemed necessary

  4   to make an informed decision.

  5               In the event the Board decides to

  6   approve the application, the Board should consider

  7   the following condition recommended by Staff:

  8   Condition one, the home shall be brought into

  9   compliance with current ARB guidelines as detailed

 10   below.

 11               The lot coverage may not be increased

 12   beyond existing lot coverage of 40.5 percent.

 13   Mitigation of lot coverage should include removal

 14   of excess paving at the driveway while maintaining

 15   functionality.  The standards for driveway

 16   elements, including backup and guest parking, may

 17   not be reduced.

 18               The landscape at the rear of the home

 19   should be improved in keeping with the design

 20   guidelines.  Landscape lighting must be removed

 21   from the golf course property.

 22               Do you have any questions of staff?

 23               MR. LARSEN:  Anybody have any questions

 24   for staff?

 25               On your staff response to G, my
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  1   favorite.

  2               MS. WERKING:  Okay.

  3               MR. LARSEN:  The second paragraph there

  4   you go into great detail about the rear deck being

  5   camouflaged, that the previous homeowner had done

  6   -- you couldn't tell where the property line was,

  7   so there was no delineation so they didn't know.

  8               MS. WERKING:  Right.  That's --

  9               MR. LARSEN:  You are giving a

 10   long-winded answer on why they wouldn't have known.

 11               MS. WERKING:  Well, this came from

 12   their letter.  Right.

 13               MR. LARSEN:  Why does that matter?  I

 14   didn't think ignorance of the law was an excuse for

 15   breaking the law.

 16               MS. WERKING:  Well, they haven't break

 17   -- they haven't -- they purchased the home as is.

 18   But they knew -- once they found out, they knew

 19   they needed a variance to do anything different

 20   than what's the current footprint.

 21               So they could rebuild on the current

 22   footprint, but since they're going outside of the

 23   footprint -- they haven't done anything illegal

 24   or --

 25               MR. LARSEN:  No, I wouldn't say -- I
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  1   didn't mean illegal --

  2               MS. WERKING:  They bought it that way.

  3               MR. LARSEN:  -- but against the zoning

  4   ordinance because they didn't know.

  5               MS. WERKING:  Right.

  6               MR. LARSEN:  But why is that important?

  7   Should that be important to us as a Board that they

  8   didn't know?

  9               MS. WERKING:  I don't know.  I think

 10   that was what they provided for that response.  I

 11   would have to look back.

 12               MR. LARSEN:  Well, this comes from the

 13   county.

 14               MS. WERKING:  No.  This came from their

 15   letter, their response from -- I mean, our response

 16   is that it's a noncomforming structure.

 17               MR. LARSEN:  Well, you pulled it out of

 18   their letter.

 19               MS. WERKING:  Right.

 20               MR. LARSEN:  Why did you think it was

 21   important?

 22               MS. WERKING:  I just pulled it out

 23   because I believe that was their response to that

 24   criteria, I'm pretty sure.

 25               MR. LARSEN:  So you are not giving it



Kiawah Island Board of Zoning Appeals Meeting 20

Clark and Associates Inc.

  1   any credibility or importance or something that we

  2   should consider?

  3               MS. WERKING:  Well, I mean, it's in the

  4   report, so yeah.  But that's -- again, these are

  5   our findings and their findings put together.  So

  6   that's why we call it staff findings and not Board

  7   findings.  Y'all have to come up with your own

  8   findings.

  9               But what we responded was that it's a

 10   nonconforming structure.  I didn't put this in

 11   there, but basically whether or not you guys -- I

 12   have previous reports with a noncomforming

 13   structure they could rebuild, they can re-deck the

 14   whole deck, but it has to stay in that exact same

 15   footprint.

 16               And they're kind of wanting to

 17   reconfigure it, so that's what creates the need for

 18   the variance.

 19               MR. LARSEN:  Okay.

 20               MS. WERKNG:  So really the answer

 21   should be, I guess, that his wanting to reconfigure

 22   the deck the way it is differently is what is

 23   creating the need for the variance.

 24               MR. LARSEN:  Okay.

 25               And who will be -- any other questions
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  1   for Jenny?

  2               (No response.)

  3               MR. LARSEN:  Lively group today.

  4               Who will be speaking for the applicant?

  5               MR. WILAND:  I will.

  6               MR. LARSEN:  If you will come up here

  7   and introduce yourself and give us your address,

  8   please.

  9               MR. WILAND:  My name is Kenneth Wiland.

 10   My address is 29 Ashley Avenue, Charleston, South

 11   Carolina, 29401.  I am representing Bill and Mary

 12   Anne Schuler of 17 Arrowhead Hall.

 13               You know, Jenny recapped a fair amount

 14   of what we would say.  But, you know, the overall

 15   of it is that Mr. Schuler bought the home, he

 16   bought an existing deck that was not in compliance.

 17               To address your previous question, that

 18   was included in Jenny's letter simply to illustrate

 19   why to a professional accountant he might not

 20   realize why the deck he was buying was over the

 21   setback when he purchased the home.  It's not

 22   entirely applicable.  And you're right, it is the

 23   responsibility of the homeowner to know.

 24               But, the idea that we're -- you know,

 25   when I went out there to meet with Bill, it looked
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  1   like it was a compliant deck.  I mean, to my eyes

  2   it looked like the rear yard was deeper than the

  3   necessary 30-foot setback.

  4               We talked over options of how to

  5   rebuild the deck when we found out that it was not

  6   in compliance.  And our proposal, I think, is one

  7   that is valid within the guidelines of Kiawah and

  8   what the Island tries to do.

  9               We are not trying to increase the

 10   footprint of the deck.  We're keeping the footprint

 11   of the deck the same, or in fact reducing it by

 12   three square feet, or virtually the same.  And

 13   we're trying to shift the deck away from an

 14   existing large live oak tree.

 15               If we rebuilt the deck in the exact

 16   same spot, the foundation wall, which is just a few

 17   feet away from the trunk of the tree, would need to

 18   be excavated and then rebuilt.  So I think we are

 19   helping the spirit of the Island by trying to shift

 20   the new deck away from the tree.

 21               And again, the majority of the deck is

 22   within the 10-foot depth that the current deck is.

 23   And then we were going to ask for a 3-feet

 24   extension simply to make the deck more usable.

 25               Bill, would you like to talk?



Kiawah Island Board of Zoning Appeals Meeting 23

Clark and Associates Inc.

  1               MR. SCHULER:  Sure.

  2               MS. WERKING:  Do you want to ask him

  3   any questions before?

  4               MR. LARSEN:  We will hold any questions

  5   until we hear from both of them.

  6               MR. SCHULER:  Bill Schuler, 17

  7   Arrowhead Hall.  I guess going to that point that

  8   you brought up about knowing.  I don't know that it

  9   is pertinent to what we are looking to do or not, I

 10   think it just came up in the process.

 11               You know, he mentioned, as a

 12   professional accountant, should he know.  I kind of

 13   laughed at that a little bit.  But in all actuality

 14   we went through a realtor who we trust, and

 15   actually I have had a relationship with for a long

 16   time.

 17               And when we walked the property we were

 18   looking to the backyard, and we were looking to be

 19   able to put a pool and have that flexibility.

 20   Maybe not for ourselves, but for the avenue if we

 21   were looking to sell at some point in time so that

 22   the property was as marketable as could be.

 23               I mean, this is our third property

 24   while we're on Kiawah in the last 20 years.  So

 25   with that in mind, they came back to us and said,
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  1   absolutely, you have no problems.

  2               Shame on me.  I probably should have

  3   gone and took a look at all the paperwork and never

  4   trusted anything that was said to me, but I didn't

  5   do that and I didn't think the need to do that was

  6   necessary.  But neither here nor there, it doesn't

  7   mean anything.

  8               So it is what it is.  We have the

  9   property as we have it.  We are trying to make the

 10   property look nicer.  There is a safety issue with

 11   the deck.  The deck needs to be rebuilt.

 12               I have two -- I guess I have the option

 13   to rebuild the deck exactly like it is.  If we do

 14   do that, I think that we jeopardize the tree that's

 15   there.  I also think that that deck being rebuilt

 16   as it is is not the best use of that space.

 17               We are conforming with what the ARB has

 18   asked us to do.  We are not increasing any of the

 19   square footage.  We're not -- no lot coverage.  You

 20   know, we are keeping within the setback total that

 21   we already have that exists in the property as we

 22   purchased it.

 23               I do think that that would be a lot

 24   more practical.  I think it would a lot more

 25   beautiful.  The people that are playing the golf
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  1   course that look over while they're hitting in

  2   those sand traps in front of that green all the

  3   time, I think they will like what they see a lot

  4   better than if we rebuilt the deck even as it is.

  5   But that's for you all to decide.

  6               We are doing very little to the deck,

  7   as you can see.  The deck is very small to begin

  8   with.  But the project is as it is.  So that's all

  9   we are looking to do is to beautify the product --

 10   or the property, save the oak tree, at the same

 11   point have some practicality to the deck in the

 12   back.

 13               MR. LARSEN:  Okay.  Thank you.

 14               Any questions for either Mr. Schuler or

 15   Mr. Wiland?

 16               MR. HACKER:  I don't know which one

 17   would care to answer it, but I know you are saying

 18   you want to get the property back to the same

 19   amount of coverage.

 20               What are you taking out of the

 21   driveway?  How many square feet of the driveway --

 22               MR. SCHULER:  He could tell you the

 23   square footage, but there is a sliver on the side

 24   the way it comes up from the street.  It comes up

 25   like this, and it widens as it goes back.
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  1               There's a sliver on the side that we

  2   are taking off that just angles it that really --

  3   if I went out in my time and did it and came back

  4   the next day, I wouldn't even know it was there.

  5               MR. HACKER:  I see it on your plan, I

  6   just wanted to make sure.  The writing is so small

  7   that I couldn't read it.  So that's this little

  8   sliver on the right-hand side.

  9               MR. SCHULER:  Correct.

 10               MS. WERKING:  31 square feet it says.

 11               MR. LARSEN:  And then the two pieces.

 12               MR. HACKER:  The part by the oak tree.

 13               MR. LARSEN:  Yeah.  Well, and you are

 14   counting in that the two little pieces on the east

 15   of the house as well?

 16               MR. SCHULER:  Two little pieces -- I'm

 17   sorry.

 18               MR. LARSEN:  That are coming out?

 19               MR. SCHULER:  There is a little cement

 20   landing on the other side of the house that is

 21   coming out as well.

 22               MR. WILAND:  And that's an existing

 23   cement pad that's over the setback that we are

 24   proposing to remove.

 25               MR. GILMORE:  Question.  What relevance
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  1   does the 40.5 percent have on the question of

  2   extending further into the setback?

  3               MR. WILAND:  Well, you know, the way I

  4   understand it, there are really two separate

  5   issues.  It's almost two -- well, you know, your

  6   question is, do we even need to include the

  7   40.5 percent, and that was more of an issue of if

  8   we do extend the deck, we need to -- we didn't want

  9   to ask for a variance to increase the lot coverage,

 10   so we are taking these other pieces out so that

 11   that 40.5 percent is not an issue in this request.

 12               MR. GILMORE:  I'm trying to come up

 13   with my reasons for approving this, just so you

 14   know what side of the game I'm playing.

 15               I want to ask another question.  Let's

 16   take the entire driveway out, soft it, use pine

 17   straw, and kick the deck back 25 feet over the

 18   setback.

 19               MR. WILAND:  Yeah, if I wrote the

 20   rules, I would -- that would be possible.  I don't

 21   believe that's a possibility with KIARB.

 22               MR. SCHULER:  The original design that

 23   we came up with did increase the lot coverage.

 24               MR. GILMORE:  I was in the backyard

 25   today.  And it looks like a gigantic backyard.
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  1               MR. SCHULER:  It was hard to believe,

  2   to be honest with you, when I was told that I was

  3   over the setback.

  4               MR. GILMORE:  I'm not arguing with you.

  5               MR. SCHULER:  The first plan that we

  6   did did increase the lot coverage.  We are told by

  7   ARB that we could not exceed the existing lot

  8   coverage, that's why it was pulled back to the

  9   40.5.

 10               MR. GILMORE:  I'm just looking for a

 11   reason.  You know, I like homeowners to invest in

 12   properties.

 13               MR. SCHULER:  Well, we bought that

 14   property and renovated it.  I mean, that property

 15   was a dump.  We bought that property.  We have

 16   renovated the entire property inside.  There is not

 17   a single thing in that house that's not brand-new.

 18               So we put a lot of money into that

 19   property already, and we want to continue to do so.

 20   I mean, I think what we are doing here demonstrates

 21   that's what we are looking to do.

 22               MR. LARSEN:  This is almost more of a

 23   question for the ARB in terms of the precedent

 24   because the next person could use pine straw --

 25               MR. GILMORE:  I don't think so, but I'm
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  1   just saying that's how ridiculous the lot coverage

  2   -- I see the lot coverage in this question.  In

  3   this question we are talking about moving the

  4   structure three feet toward the golf course.

  5               I have built property on the same -- on

  6   the next hole.  I put the back of the house dead on

  7   the setback line.  My distance to the edge of the

  8   fairway was a third of what this house is.

  9               So we are looking at all different

 10   shapes and sizes as we go along there, right?

 11   Because the lots were generally designed to have X

 12   amount of square foot so that you can get a certain

 13   size of house on them, so they all look fairly

 14   similar along the line.

 15               So I'm very sympathetic here.  Three

 16   foot is not a lot, but you're asking us to increase

 17   a noncomforming feature.  And I'm looking for the

 18   rationale to do that.

 19               MR. CLAWSON:  I think part of the

 20   rationale could be, the way I'm looking at it, you

 21   could sit there and say, well, let's get rid of the

 22   oak tree, and then you've got more land to work

 23   with.  And you may not have the optimum you would

 24   want for the deck, but one of the criteria at the

 25   beginning of this, we can approve something when
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  1   the practical difficulty is so extreme.

  2               And I think removing that oak tree

  3   qualifies as practical difficulty.  It would give

  4   me a lot of comfort.

  5               MR. SCHULER:  I'll be honest.  I would

  6   rather move the tree, I can tell you that right

  7   now.  And the reason why, it's over top of the

  8   house, there are limbs over the top of the house,

  9   but that's not the nature of what this Island is

 10   all about.

 11               So, I mean, if that was the case, we

 12   would be taking Bohicket Road and we'd be widening

 13   that road.  But, you know, I would, I would love to

 14   be able to take the tree down.  Every time the

 15   winds blow and I'm not here every two weeks out of

 16   the month, God knows what that tree may or may not

 17   be doing to that house.

 18               MR. GILMORE:  It may be using your

 19   soap.

 20               MR. SCHULER:  It may be.  So we're

 21   trying not to.

 22               MR. WILAND:  This wasn't mentioned too,

 23   but the portion of the deck right now that's under

 24   the -- that's close to the tree, there's a big limb

 25   that goes up and over the deck, you actually can't
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  1   even use part of that.

  2               MR. GILMORE:  So I understand.  I spent

  3   some time there looking at it just to try to get a

  4   feel.  Anyway, that's it.

  5               MR. LARSEN:  Mr. Wiland, I thought I

  6   heard you say we are not changing the footprint of

  7   the deck.

  8               MR. WILAND:  I meant the total square

  9   footage.

 10               MR. LARSEN:  Total square footage of

 11   the existing lot coverage.

 12               MR. WILAND:  I misspoke.  I misspoke on

 13   that.  The lot coverage is not changing.  The deck

 14   is getting --

 15               MR. CLAWSON:  125 more square feet,

 16   10-by-12.

 17               MR. WILAND:  Right.  But the amount

 18   that we are leaving around the tree that's within

 19   the buildable setback is three feet more than the

 20   additional deck we are creating over the current

 21   encroachment.

 22               MR. SCHULER:  And that's only in that

 23   little space.  It's not the entire deck.

 24               MR. GILMORE:  You are doing away with

 25   the area where the hot tub is right now.
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  1               MR. SCHULER:  Correct.

  2               MR. GILMORE:  So that becomes -- all

  3   the concrete beneath it goes away.

  4               MR. SCHULER:  Correct.

  5               MR. GILMORE:  So there is substantial

  6   more space between the deck and the tree.  No

  7   difference between the house and the tree.

  8               MR. SCHULER:  Correct.

  9               MR. LARSEN:  But speaking of that

 10   substantial concrete, why would it be necessary to

 11   do anything to that concrete if you were staying in

 12   the same footprint?

 13               MR. SCHULER:  That's enabling us to

 14   stay within the total space.  That's enabling us to

 15   stay within that 40.5 percent lot coverage, by

 16   removing these spaces.

 17               MR. WILAND:  I think his question was

 18   whether or not -- are you saying reuse the same

 19   foundation to rebuild?

 20               MR. LARSEN:  Yeah.  I thought I heard

 21   if you were going to stay in the same footprint and

 22   do what you're -- rather than change the footprint,

 23   add to the space across the line, why would you

 24   need to do anything to the foundation?

 25               MR. WILAND:  Well, technically if he
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  1   wanted to just, you know, rebuild the wood deck

  2   joists and put a new deck on there, you're right,

  3   we would not have to touch the foundation.  And,

  4   you know, it's about six feet tall, and the

  5   foundation wall and the piers.

  6               But my understanding of it is that he

  7   has the right to rebuild the deck how it is, and I

  8   would assume that if someone were going to rebuild

  9   the deck, they would probably want to rebuild the

 10   entirety of it as opposed to working off of a

 11   portion of an old piece of the foundation.

 12               MR. SCHULER:  We couldn't do that

 13   anyway over by the hot tub where the hot tub is.

 14   That's all rotted out underneath.  I mean, even

 15   being that close to the tree with all ants and so

 16   on, it's just not a good thing.

 17               MR. LARSEN:  Well, I can also see how

 18   if how you raised the deck, the tree encroaches

 19   even more over the new --

 20               MR. SCHULER:  Right.  I mean, you can't

 21   walk there now as I think one gentleman said.

 22               MR. LARSEN:  Okay.  Any other

 23   questions?

 24               Thank you very much.

 25               MR. SCHULER:  Thank you.
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  1               MR. LARSEN:  And are we going to hear

  2   from the ARB?

  3               MS. LOONEY:  Of course.  I'm Barbara

  4   Looney from the KIARB, and I wanted to address a

  5   couple of things that y'all have brought to our

  6   attention.

  7               One is when the ARB considered this,

  8   while we understand Mr. Schuler didn't quite

  9   understand what his property boundaries were, that

 10   would not be cause for the ARB to grant the

 11   variances.

 12               And so the ARB looked at what he had as

 13   buildable area.  We saw a tree, a rather large oak

 14   tree that we would be in favor of saving due to the

 15   limited amount of trees on his property anyway.

 16   And we looked at the area that's in the buildable

 17   that the tree was taking up.

 18               And so originally what they brought in

 19   was a much more extensive deck than they have

 20   produced, and we requested that the deck extension

 21   be equal to what he was losing in buildable area.

 22   So that's that correlation that they are alluding

 23   to size wise.

 24               MR. LARSEN:  Losing in buildable area?

 25               MS. LOONEY:  So if you look at the
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  1   corner of his property where that tree is, and that

  2   tree needs a radius around it to continue to

  3   thrive, that amount of buildable area, if he took

  4   the tree out, he would have X number of square feet

  5   of deck he could build without coming to see y'all,

  6   without having to go to our board to ask for a

  7   variance.

  8               And so they looked at, if he's saving

  9   the tree by giving it even more space and keeping

 10   the tree, saving the tree, then they were willing

 11   to grant a variance over the setback for that

 12   amount of area.

 13               So that's where that correlation

 14   between the saving the tree -- and when our board

 15   looks at it, they tend to look at if this were

 16   someone coming in with a new home and they said, I

 17   want to save that tree, would it be viable to go

 18   over a setback if it meant doing that.

 19               As far as their lot coverage goes, that

 20   was a request we had.  To your point of lot

 21   coverage for the KIARB, and I'm pretty sure with

 22   the Town, there are minimum driveway requirements

 23   that are alluded to in our letter.

 24               So there's width, guest parking,

 25   backout, to make sure, A, that the driveway is not
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  1   reduced too much that it's not usable, because some

  2   architects would love to do that to their clients.

  3   And then there's also to keep a driveway from

  4   becoming an entire front yard, which we all know

  5   could happen if some of our rental units were

  6   allowed to go that way.

  7               So there are some standards in there.

  8   And so at this point that guest parking was larger

  9   than what was needed, so -- larger than the minimum

 10   requirements so they could reduce it.

 11               So do y'all have any other questions

 12   for us?

 13               MR. LARSEN:  What was larger?

 14               MS. LOONEY:  The guest parking was

 15   larger than what was the minimum requirements, so

 16   they could reduce it and still meet their minimum

 17   requirements.

 18               And we always love to see parking,

 19   especially at the front of a home like that, or

 20   paving at the front of a home reduced.

 21               MR. LARSEN:  When you talk about the

 22   excess paving while maintaining functionality,

 23   that's what you were getting at?

 24               MS. LOONEY:  Yes.  Exactly.

 25               MR. LARSEN:  And since you're only
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  1   taking out the two-foot -- it didn't sound like

  2   they had a lot to work with.

  3               MS. LOONEY:  They took out of the

  4   driveway what they needed for the lot coverage at

  5   the back.  They could take out more, but they were

  6   talking about -- in talking -- in their

  7   communications with our landscape coordinator to

  8   make sure the driveway can still work, they needed

  9   for backout of the driveway, they needed a little

 10   bit larger width than the minimum.  But what they

 11   had was too big.

 12               So they are still over what they have

 13   to have in the driveway requirement.

 14               MR. LARSEN:  I'm just curious.  Do you

 15   back towards that palm -- beautiful palm thing

 16   close to the driveway?

 17               MR. SCHULER:  You come out of the

 18   garage.

 19               MR. LARSEN:  Or do you just back into

 20   the street?

 21               MR. SCHULER:  No.  You back out of the

 22   garage and come out.  At least I do.

 23               MR. LARSEN:  I assume you go back into

 24   the --

 25               MR. SCHULER:  You get older, it's



Kiawah Island Board of Zoning Appeals Meeting 38

Clark and Associates Inc.

  1   easier to go forward than it is to snake around.

  2   So, you know.  Those backup cameras I find harder

  3   and harder to use than the old school way of doing

  4   it.

  5               MR. LARSEN:  Boy, not me.  Thank you.

  6               MR. HACKER:  I have one question.

  7               MS. LOONEY:  Okay.

  8               MR. HACKER:  It surprised me.  One of

  9   the things, which I don't really think is critical,

 10   but you said remove the lighting, exterior lighting

 11   on the golf course side.  Is that something that no

 12   property is supposed to have?

 13               MS. LOONEY:  No, it's not.  And that is

 14   -- and there was a little confusion here because in

 15   the staff's quoting of the applicant's letter, the

 16   applicant is referring to something that is a

 17   little misinformed with the ARB.

 18               The ARB encourages the property line to

 19   be blurred, usually with vegetation and planting

 20   so that it's -- and blurred in the sense of not

 21   planting a hedge across the property.

 22               In this case at some point in the

 23   23-year history of the house, that blurring

 24   happened with grass.  So their grass, as you can

 25   see, just becomes the golf course property.  And at
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  1   some point someone added lighting to that.

  2               The way the ARB looks at it is you are

  3   putting something on property that does not belong

  4   to you, so whether you did that at the front on

  5   KICA property or on the rear at the golf course

  6   property.  And as I communicated to them, if you'd

  7   like to do that, then the golf course can say okay

  8   to it, but you have to understand that should the

  9   golf course decide to redo itself, and they come in

 10   there and rip it up, they have every right to do

 11   that to their property.

 12               MR. HACKER:  Okay.  I didn't realize

 13   the lighting was on the golf course.

 14               MS. LOONEY:  It's on the golf course

 15   property.  It's our understanding that it is.

 16               MR. LARSEN:  Any other questions for

 17   the ARB?

 18               (No response.)

 19               MR. LARSEN:  Thank you for being here.

 20               MS. LOONEY:  You're welcome.  Thank you

 21   for serving.

 22               MR. LARSEN:  Since I see no one here to

 23   either talk for or against the motion, I will call

 24   the hearing portion of the meeting closed.  And I

 25   will ask someone on the Board for a motion.
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  1               MR. BURKE:  I move that the Board

  2   approve the application based on the testimony

  3   received from those involved in the process, and

  4   the presentation of the county with respect to the

  5   facts, and the general discussion held by the Board

  6   in which we obtained a more complete description of

  7   the actions of the parties involved.

  8               MR. LARSEN:  And would that include --

  9   the ARB has already asked for your two things, we

 10   don't have to ask for any of that.

 11               Is there a second to the motion?

 12               MR. HACKER:  Second.

 13               MR. LARSEN:  Okay.  Discussion?

 14               Have you come across your reasons to --

 15               MR. GILMORE:  I want to vote for it,

 16   but nobody has given me a reason how I can vote for

 17   it.

 18               MR. BURKE:  It's Christmas.

 19               MR. GILMORE:  That may be it.  And I'm

 20   actually happy to just vote for it with the group.

 21   But I just --

 22               MR. LARSEN:  You were looking for a

 23   legal reason to --

 24               MR. GILMORE:  I'm looking for a legal

 25   reason to vote for it.  Because it is --
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  1               MR. HACKER:  I think the best reason

  2   for it is the fact that the tree -- a part of the

  3   property that they could build upon around the oak

  4   tree, and saying, I still want a deck, and that now

  5   pushes it farther into the setback, but it's saving

  6   the tree, you know, but losing -- or being three

  7   more feet closer to the golf course.

  8               MR. GILMORE:  So we are trading the

  9   space around the tree for the deck over the golf

 10   course to further extend the setback?

 11               MR. HACKER:  Right.

 12               MR. GILMORE:  Rationally thinking, I

 13   can agree with that.  I don't know that it meets --

 14   that it ticks the box on the test we are supposed

 15   to be passing.

 16               MR. BURKE:  I think it does from the

 17   land standpoint.

 18               MR. GILMORE:  Would you say it's an

 19   exceptional circumstance because of the tree?

 20               MR. HACKER:  I think that's really what

 21   the ARB was saying.  If this was a new house, they

 22   would have mitigated the setback to save the tree.

 23               MR. GILMORE:  But they're not subject

 24   to the same stuff we are subject to, unfortunately.

 25   We have this state law we've got to --
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  1               MR. LARSEN:  We have got the Town of

  2   Kiawah Island Zoning Ordinance and they don't; is

  3   that correct?

  4               MR. GILMORE:  And they don't.

  5               MR. LARSEN:  Which I don't understand.

  6   I mean, it seems like we should be on the same

  7   page.

  8               MR. GILMORE:  That's a never-ending

  9   loop we get into.

 10               MR. CLAWSON:  The BZA may grant a

 11   variance -- and I won't read it all -- where the

 12   practical difficulty.  And it comes down like how

 13   do you want to define practical difficulty?  And I

 14   have defined practical difficulty is we can justify

 15   it by saving that large oaks tree.

 16               MR. LARSEN:  And your practical

 17   difficulties are on which number?

 18               MR. CLAWSON:  No, it's actually at the

 19   very beginning, the staff findings.  The BZA may

 20   grant the variance only if exceptional

 21   circumstances exist, and where practical

 22   difficulty --

 23               MR. LARSEN:  Or.

 24               MR. CLAWSON:  Or, not and, but or

 25   unnecessary hardship.
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  1               MR. LARSEN:  It's funny, because when

  2   the head of the planning and zoning is here, he

  3   doesn't read practical difficulty.  He always says,

  4   this is not an unnecessary hardship that is so

  5   substantial, serious and compelling, or, either/or.

  6               MR. CLAWSON:  And we could -- I think

  7   practical difficulty has to be substantial, serious

  8   and compelling.  But I think saving a large oak

  9   tree on this island is compelling and serious.  So

 10   I have no problem voting for it.

 11               MR. LARSEN:  How about G?  No, we won't

 12   go there.

 13               MR. CLAWSON:  No.  I have had that

 14   discussion.  That would be a great training session

 15   discussion.

 16               MR. LARSEN:  We kind of did it a year

 17   ago and the decision was do what's reasonable.

 18               MR. GILMORE:  Yeah, we did.

 19               MR. LARSEN:  Anybody calling the

 20   question?

 21               MR. GILMORE:  Yeah, why don't you call

 22   the question.

 23               MR. LARSEN:  Okay.  We will call the

 24   question.  And do I need a second for that, there's

 25   no more discussion.
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  1               MR. HACKER:  As long as there's no more

  2   discussion, just ask for the vote.

  3               MR. LARSEN:  I am still where you were

  4   trying to -- okay.

  5               All in favor of the motion to approve

  6   the applicant's request for a variance, signify by

  7   saying aye.

  8               (All respond aye.)

  9               MR. LARSEN:  Opposed?

 10               (No response.)

 11               MR. LARSEN:  I can't have this Board

 12   not be -- somebody on this Board has to oppose it.

 13   I'm opposing it.

 14               So it passed 4 to 1.  Your variance is

 15   granted.  And I approve it for a Christmas present.

 16   And I don't think we have ever turned down one in

 17   December, but I might be wrong.

 18               Thank you.

 19               Before we adjourn we have on page 1 the

 20   meeting dates for next year.  Where the asterisk --

 21   is that February 3rd Monday --

 22               MS. WERKING:  January and February is

 23   always the 4th, because the 3rd Monday is always

 24   MLK and President's Day always.

 25               MR. HACKER:  President's Day in
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  1   February.

  2               MR. LARSEN:  And then December is --

  3               MS. WERKING:  Whatever you want.  This

  4   is just a really busy week for us at the County.

  5   I'll get the order done tomorrow, because that's

  6   the only time I have.

  7               MR. GILMORE:  I think the calendar, the

  8   way it's laid out, early in November and early in

  9   December.  Let's do it earlier.

 10               MR. HACKER:  If we find out we can't

 11   make it, then we can --

 12               MR. LARSEN:  I should have thanked you

 13   in front of them for being able to do it because

 14   you saved a month.

 15               MS. WERKING:  They were upset to have

 16   to wait another week, but whatever.

 17               MR. GILMORE:  I like just the way

 18   you've got it laid out here.

 19               MS. WERKING:  So the earlier dates for

 20   November and December.

 21               MR. GILMORE:  Yes.

 22               MS. WERKING:  Like I said, if we have

 23   to, we can adjust.  We can cancel the January

 24   meeting.

 25               MR. GILMORE:  We don't have a January
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  1   meeting?

  2               MS. WERKING:  No.  We can always do

  3   your vote on chair, vice chair at the first meeting

  4   of 2016.

  5               MR. LARSEN:  If there is no January

  6   meeting -- did you know that Scott was going to be

  7   joining us?

  8               MR. CLAWSON:  I tried to talk him out

  9   of it.  No, I didn't.

 10               MR. LARSEN:  Okay.  Well, good.  Thank

 11   you, everybody.  I hope you have a wonderful

 12   Christmas.

 13               MR. BURKE:  It's been wonderful serving

 14   you.

 15               MR. LARSEN:  The meeting is adjourned.

 16               (The hearing was adjourned at

 17   4:57 p.m.)

 18
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 13   related to nor counsel for any party to the cause

  pending or interested in the events thereof.
 14

              Witness my hand, I have hereunto
 15   affixed my official seal on 4th day of January,

  2016, at Charleston, Charleston County, South
 16   Carolina.

 17

 18

                  Anne Bouley Meyer
 19                   NCRA

                  REGISTERED PROFESSIONAL REPORTER
 20                   My Commission expires

                  February 5, 2023
 21

 22

 23

 24

 25
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            1                   TOWN OF KIAWAH ISLAND
                              BOARD OF ZONING APPEALS
            2               MEETING OF DECEMBER 21, 2015

            3                CASE#:  BZAV-11-15-22593
                                   264-01-00-045
            4                   17 Arrowhead Hall
                Variance request for the reduction of the required
            5         30-foot rear yard setback (golf), for
                approximately 129-square-feet encroachment for a
            6       proposed plunge pool or hot tub and deck
                     addition/reconfiguration of an existing
            7                nonconforming rear deck.

            8

            9   DATE:           DECEMBER 21, 2015

           10
                TIME:           4:00 PM
           11

           12   LOCATION:       TOWN OF KIAWAH ISLAND
                                JOHNS ISLAND, SOUTH CAROLINA
           13

           14
                REPORTED BY:    ANNE BOULEY MEYER, RPR
           15                   CLARK & ASSOCIATES, INC.
                                P.O. Box 73129
           16                   Charleston, SC 29415
                                843-762-6294
           17                   WWW.CLARK-ASSOCIATES.COM
                                Office@clark-associates.com
           18
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           25
�
                                                                  2



            1                  A P P E A R A N C E S

            2

            3   BOARD MEMBERS PRESENT:

            4   CHARLES LARSEN, CHAIRMAN

            5   MICHAEL CLAWSON

            6   RON HACKER

            7   THOMAS BURKE

            8   RANDY GILMORE

            9

           10

           11

           12

           13

           14

           15   ALSO PRESENT:

           16   DENNIS RHOAD (TELEPHONICALLY)

           17   JENNIFER WERKING

           18

           19

           20

           21

           22

           23

           24

           25
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            1               MR.  LARSEN:  I would like to call to

            2   order the December 21st, 2015, meeting of the Town

            3   of Kiawah Island Board of Zoning Appeals.  Board

            4   members who will hear your case today are Ron

            5   Hacker, Tom Burke, Michael Clawson, Randy Gilmore,

            6   and myself, Charlie Larson.

            7               And as an aside now, this will be Tom

            8   Burke's last meeting.  So after a number of years

            9   of service, I want to get it on the record of

           10   thanking you, and I'm sure we certainly appreciate

           11   your -- all the help you have been.

           12               Staff members present today are Jenny

           13   Werking, and Dennis Rhoad, attorney for the BZA, is

           14   on the phone.  Our case rulings from this and any

           15   BZA meeting are available for public review and

           16   inspection during normal business hours at the town

           17   hall.

           18               At this time I'd like to explain to the

           19   public the workings of the BZA.  The Board of

           20   Zoning Appeals is a quasi-judicial body established

           21   to interpret and grant relief from the zoning

           22   ordinance.  The Board of Zoning Appeals has

           23   jurisdiction over three types of cases:  Appeals,

           24   variances and special exceptions.

           25               Appeals are heard regarding
�
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            1   administrative actions or decision by the zoning

            2   administrator or staff.  Variances may be granted

            3   when strict application of the zoning ordinance

            4   would cause an unnecessary hardship.

            5               This Board's actions must be based on

            6   specific standards as contained in the South

            7   Carolina Local Government Planning Enabling Act of

            8   1994, and the Town of Kiawah Island Zoning

            9   Ordinance.  Special exceptions, which is the third,

           10   allows the Board to permit uses if certain

           11   conditions as contained in the zoning ordinance are

           12   met.

           13               A simple majority of the quorum present

           14   is required to grant a variance, or to overturn the

           15   decision of the zoning administrator in an appeal,

           16   or to grant a special exception.

           17               Because today's hearing is a public

           18   fact-finding meeting, we are in compliance with the

           19   Freedom of Information Act, and South Carolina Code

           20   6-29-70.  Fifteen days prior to this hearing, an

           21   announcement was printed in the Post and Courier, a

           22   sign was posted on or near the designated property,

           23   and notice was mailed to the applicant or

           24   representative, to residents within 300 feet of the

           25   application, and to parties of interest.
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            1               Persons, organizations and the news

            2   media that have requested declaration of our

            3   meeting have also been notified.  The Freedom of

            4   Information Act does not require notification of

            5   anyone other than the applicant and parties of

            6   interest.

            7               Our purpose today is for interested

            8   parties to be heard in order to assist the Board in

            9   gathering evidence pertinent to each case.  If the

           10   members of the BZA feel the need for further

           11   information to clarify a case, the Board has the

           12   authority to subpoena witnesses.

           13               In addition to your testimony, our

           14   Board has been presented written information

           15   submitted to the staff by the applicant or their

           16   agent for each case.  This information is now

           17   considered to be evidence and is entered into the

           18   permanent record of this body.  It is assumed that

           19   it is complete, true and accurate.

           20               Also we have been presented data

           21   assembled by the staff for the purpose of

           22   clarifying the location and the effect on

           23   surrounding property.  Our Board is empowered to

           24   approve, approve with conditions, or to deny your

           25   request.  We are also authorized to defer a case
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            1   should there be a need to obtain additional

            2   information.

            3               If an applicant's request is approved

            4   for a special exception, a variance, or an appeal

            5   by the decision of the zoning administrator, they

            6   must go to the Town of Kiawah Island to apply for

            7   permits.

            8               Variances and special exceptions

            9   granted by the BZA are valid for 12 months after

           10   this meeting; however, if an applicant's request is

           11   disapproved and they wish to appeal the decision of

           12   this Board concerning their case, appeals must be

           13   addressed to the circuit court.

           14               South Carolina Code 6-29-820 states

           15   that the appeal must be filed by the applicant

           16   within 30 days after the decision is mailed to

           17   them.  Failure to file an appeal within that time

           18   limit deprives the court the jurisdiction to hear

           19   the matter.

           20               Because this is a quasi-judicial body,

           21   everything said in this meeting must be complete,

           22   true and accurate.  All of the information provided

           23   to the BZA is considered evidence, and this Board

           24   may certify contempt of circuit court if false

           25   statements are made either in writing or orally.
�
                                                                  7



            1          Because of this, each person who wishes to

            2   address the Board will be sworn in.  In order to

            3   expedite this procedure, those wishing to speak

            4   will please stand now as a group; anyone that is

            5   going to be speaking today or might be speaking.

            6               (Those so designated comply.)

            7               MR. LARSEN:  Mr. Rhoad, can you

            8   administer the oath from there?

            9               MR. RHOAD:  Yes, sir, I can.

           10               Please repeat after me.  I, state your

           11   name.

           12               (All standing comply.)

           13               MR. RHOAD:  Do solemnly swear to tell

           14   the truth, the whole truth and nothing but the

           15   truth, so help me God.

           16               (All standing comply.)

           17               MR. RHOAD:  Thank you.

           18               They're sworn in, Mr. Chairman.

           19               MR. LARSEN:  Thank you.

           20               I shall now call case BZAV-11-15-22593

           21   at 17 Arrowhead Hall.  Staff will present the facts

           22   pertinent to the case.  I shall then call the

           23   applicant to address the case.  The applicant shall

           24   please stand and state your name and current

           25   address for the record before presenting your
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            1   testimony.

            2               I will then ask for all those speaking

            3   either in support or against the case, and they

            4   shall follow the same procedure for identifying

            5   themselves and are limited to two minutes each.

            6   The applicant will also have two minutes for

            7   rebuttal.

            8               And since this is the only case today,

            9   we may relax those standards.  Thank you very much.

           10               MS. WERKING:  The applicant, Kenneth

           11   Wiland, is representing the property owners,

           12   William and Mary Anne Schuler, in requesting a

           13   variance for the reduction of the required 30-foot

           14   rear yard setback (golf course), for approximately

           15   129-square-feet encroachment for a proposed plunge

           16   pool or hot tub and deck addition/reconfiguration

           17   of an existing nonconforming rear deck at 17

           18   Arrowhead Hall (TMS# 264-01-00-045).

           19               Per Charleston County records, the

           20   existing residence was built in 1991.  The subject

           21   property and surrounding properties are located in

           22   the R-1 residential zoning district within the

           23   developed lands of Kiawah Island.  The subject

           24   property is bordered by the golf course to the

           25   south.
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            1               The Town of Kiawah Island Land Use

            2   Planning and Zoning Ordinance requires a 25-foot

            3   front yard setback from Arrowhead Hall, 15-foot

            4   side yard setback, and a 30-foot rear yard setback

            5   from the golf course, with an allowed maximum lot

            6   coverage of 33 percent.

            7               The existing lot coverage is

            8   nonconforming at 40.5 percent, and the applicant

            9   proposes to keep the lot coverage at 40.5 percent.

           10   The subject property is 12,694 square feet, or 0.29

           11   acres in size.

           12               The applicant's letter of intent

           13   explains, in quotes, Mr. and Mrs. Schuler would

           14   like to rebuild the home's existing rear deck.  The

           15   deck, however, was originally built 7'6" over the

           16   property's rear setback.  The home's current owners

           17   are requesting a variance to rebuild and

           18   reconfigure the footprint of their existing

           19   nonconforming rear deck, end quote.

           20               The Kiawah Island Architectural Review

           21   Board (KIARB) variance request letter dated

           22   November 5th, 2015, states, in quotes, the variance

           23   to raise the lower portions of the deck and expand

           24   footprint further into the setback as proposed is

           25   approved as portions of the existing deck within
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            1   the buildable area will be removed in order to

            2   preserve the oak tree.

            3               The proposed additional area within the

            4   setback is less than the area within the buildable

            5   area that is being used to preserve the oak tree.

            6   The variance request is granted with the

            7   contingency that the home be brought into

            8   compliance with current ARB guidelines as detailed

            9   below.

           10               The lot coverage may not be increased

           11   beyond existing lot coverage of 40.5 percent.

           12   Mitigation of lot coverage should include removal

           13   of excessive paving at the driveway, while

           14   maintaining functionality.  The standards for

           15   driveway elements, including backup and guest

           16   parking, may not be reduced.

           17               The landscape at the rear of the home

           18   should be improved in keeping with the design

           19   guidelines.  Landscaped lighting must be removed

           20   from the golf course property, end quote.

           21               A site visit was conducted on

           22   November 18, 2015, at which time the following

           23   determinations were made regarding the Approval

           24   Criteria for Variances as stated in Chapter 12 of

           25   the Town of Kiawah Island Land Use Planning and
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            1   Zoning Ordinance, Article II, Division 4 [sic],

            2   Section 12-163.(4).

            3               Staff findings:  The BZA may grant the

            4   variance only if exceptional circumstances exist,

            5   and where practical difficulty or unnecessary

            6   hardship is so substantial, serious, and compelling

            7   that relaxation of the general restrictions ought

            8   to be granted.  No variance shall be granted unless

            9   the applicant shall show and the BZA shall find

           10   that:

           11               Section 12-163.(4)a:  There are

           12   extraordinary and exceptional conditions pertaining

           13   to the particular piece of property.

           14               Staff's Response:  There may be

           15   extraordinary and exceptional conditions pertaining

           16   to the property due to a legal nonconforming status

           17   of the existing deck that encroaches into the

           18   required rear yard (golf) setback.  The existing

           19   home was built in 1991, per Charleston County

           20   records.

           21               In addition, the applicant's letter of

           22   intent contends, in quotes, one aspect of the

           23   property's buildable area which restricts Mr. and

           24   Mrs. Schuler's rebuilding of the deck is a large

           25   (approximately 20-inch diameter) live oak tree
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            1   which sits in the southwest corner of the

            2   property's buildable area, end quote.

            3               Criteria B:  These conditions do not

            4   generally apply to other property in the vicinity.

            5               Staff's response:  These conditions may

            6   not generally apply to other properties in the

            7   vicinity.  Existing structures in the vicinity may

            8   or may not have similar encroachment based on

            9   current setback standards.

           10               Criteria C:  Because of these

           11   conditions, the application of this ordinance to

           12   the particular piece of property would effectively

           13   prohibit or unreasonably restrict the utilization

           14   of the property.

           15               Staff's response:  The application of

           16   this ordinance to 17 Arrowhead Hall would prohibit

           17   the reconfiguration of the deck and relocation of

           18   the hot tub.  The applicant's letter of intent

           19   states, in quotes, reasons for rebuilding their

           20   deck include its deteriorating condition (and

           21   subsequent safety concerns) and the owner's desire

           22   for a more functional exterior space.

           23               Currently the use of the deck is

           24   considerably limited by its odd shape and

           25   configuration, and the fact that it contains two
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            1   separate levels and four areas of steps, end

            2   quotes.

            3               D:  The authorization of a variance

            4   will not be of substantial detriment to adjacent

            5   property or to the public good, and the character

            6   of the zoning district will not be harmed by the

            7   granting of the variance.

            8               Staff's response:  The authorization of

            9   this variance may not be of substantial detriment

           10   to the adjacent properties or to the public good.

           11   The applicant's letter of intent contends, in

           12   quotes, it is believed that the new deck would not

           13   negatively affect neighboring properties, and could

           14   potentially increase the value of adjacent

           15   properties.

           16               Mr. and Mrs. Schuler's neighbor to the

           17   west is in support of this variance request, see

           18   attached letter, end quotes.  Therefore, the

           19   granting of the variance may not harm the character

           20   of the R-1 zoning district.

           21               Criteria E:  The Board of Zoning

           22   Appeals shall not grant a variance the effect of

           23   which would be to allow the establishment of a use

           24   not otherwise permitted in a zoning district, to

           25   extend physically a noncomforming use of land, or
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            1   to change the zoning district boundaries shown on

            2   the official zoning map.

            3               Staff's response:  Granting of this

            4   variance would not allow the establishment of a use

            5   not otherwise permitted in the zoning district,

            6   extend physically a noncomforming use of land, or

            7   change the zoning district boundaries.

            8               F:  The fact that property may be

            9   utilized more profitably should a variance be

           10   granted may not be considered grounds for a

           11   variance.

           12               Staff's response:  The BZA may not

           13   consider profitability when considering this

           14   variance request.

           15               Criteria G:  The need for the variance

           16   shall not be the result of the applicant's own

           17   actions.

           18               Staff's response:  The need for the

           19   variance may not be the result of the applicant's

           20   own actions.  The existing rear deck is a

           21   noncomforming structure.

           22               The applicant's letter of intent

           23   contends, in quotes, at the time of purchase in

           24   2012, Mr. and Mrs. Schuler were unaware that the

           25   home's rear deck was not in compliance with the
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            1   Town's zoning regulations, specifically that the

            2   rear footprint of the house was built to within

            3   2'6" of the rear setback line, that the home's rear

            4   deck was built 7'6" over the rear setback line.

            5               Additionally, Mr. and Mrs. Schuler were

            6   not aware that the property's lot coverage exceeded

            7   that which is allowed.  The noncompliance of the

            8   property's rear deck was camouflaged by the fact

            9   that the property's rear yard opens onto the Turtle

           10   Point Golf Course and the home's previous owner had

           11   landscaped into the golf club property.

           12               According to the KIARB, owners were

           13   encouraged to landscape the boundary area between

           14   their property and the golf course as a means of

           15   protecting the beauty of the island and the

           16   experience of the golfers.

           17               Consequently, there existed no clear

           18   definable delineation between property lines, and

           19   it appeared that the rear yard was more expansive

           20   than it actually is, end quotes.

           21               Criteria H:  Granting the variance will

           22   not be contrary to the public or neighborhood

           23   interest, nor will not adversely affect other

           24   property in the vicinity, nor interfere with the

           25   harmony, spirit, intent and purpose of these
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            1   regulations.

            2               Staff's response:  Granting of this

            3   variance may not be contrary to the public or

            4   neighborhood interests, may not adversely affect

            5   other property in the vicinity, nor interfere with

            6   the harmony, spirit, intent, and purpose of these

            7   regulations.

            8               On November 4, 2015, the KIARB approved

            9   the variance with the contingency that the property

           10   is brought into compliance with current ARB

           11   guidelines as outlined in the KIARB letter.

           12               Criteria I:  Granting of the variance

           13   does not substantially conflict with the

           14   comprehensive plan or the purpose of this

           15   ordinance.

           16               Staff's response:  Granting of the

           17   variance may not substantially conflict with the

           18   comprehensive plan or the purposes of the ordinance

           19   because the owners will maintain the existing lot

           20   coverage by removing a section of the driveway's

           21   concrete pad.

           22               In addition, the proposed design shifts

           23   the deck further away from the live oak in the

           24   southwest corner of the property.

           25               Board of Zoning Appeals' action:  The
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            1   BZA may approve, approve with conditions or deny

            2   the case based on the BZA's findings of fact,

            3   unless additional information is deemed necessary

            4   to make an informed decision.

            5               In the event the Board decides to

            6   approve the application, the Board should consider

            7   the following condition recommended by Staff:

            8   Condition one, the home shall be brought into

            9   compliance with current ARB guidelines as detailed

           10   below.

           11               The lot coverage may not be increased

           12   beyond existing lot coverage of 40.5 percent.

           13   Mitigation of lot coverage should include removal

           14   of excess paving at the driveway while maintaining

           15   functionality.  The standards for driveway

           16   elements, including backup and guest parking, may

           17   not be reduced.

           18               The landscape at the rear of the home

           19   should be improved in keeping with the design

           20   guidelines.  Landscape lighting must be removed

           21   from the golf course property.

           22               Do you have any questions of staff?

           23               MR. LARSEN:  Anybody have any questions

           24   for staff?

           25               On your staff response to G, my
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            1   favorite.

            2               MS. WERKING:  Okay.

            3               MR. LARSEN:  The second paragraph there

            4   you go into great detail about the rear deck being

            5   camouflaged, that the previous homeowner had done

            6   -- you couldn't tell where the property line was,

            7   so there was no delineation so they didn't know.

            8               MS. WERKING:  Right.  That's --

            9               MR. LARSEN:  You are giving a

           10   long-winded answer on why they wouldn't have known.

           11               MS. WERKING:  Well, this came from

           12   their letter.  Right.

           13               MR. LARSEN:  Why does that matter?  I

           14   didn't think ignorance of the law was an excuse for

           15   breaking the law.

           16               MS. WERKING:  Well, they haven't break

           17   -- they haven't -- they purchased the home as is.

           18   But they knew -- once they found out, they knew

           19   they needed a variance to do anything different

           20   than what's the current footprint.

           21               So they could rebuild on the current

           22   footprint, but since they're going outside of the

           23   footprint -- they haven't done anything illegal

           24   or --

           25               MR. LARSEN:  No, I wouldn't say -- I
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            1   didn't mean illegal --

            2               MS. WERKING:  They bought it that way.

            3               MR. LARSEN:  -- but against the zoning

            4   ordinance because they didn't know.

            5               MS. WERKING:  Right.

            6               MR. LARSEN:  But why is that important?

            7   Should that be important to us as a Board that they

            8   didn't know?

            9               MS. WERKING:  I don't know.  I think

           10   that was what they provided for that response.  I

           11   would have to look back.

           12               MR. LARSEN:  Well, this comes from the

           13   county.

           14               MS. WERKING:  No.  This came from their

           15   letter, their response from -- I mean, our response

           16   is that it's a noncomforming structure.

           17               MR. LARSEN:  Well, you pulled it out of

           18   their letter.

           19               MS. WERKING:  Right.

           20               MR. LARSEN:  Why did you think it was

           21   important?

           22               MS. WERKING:  I just pulled it out

           23   because I believe that was their response to that

           24   criteria, I'm pretty sure.

           25               MR. LARSEN:  So you are not giving it
�
                                                                  20



            1   any credibility or importance or something that we

            2   should consider?

            3               MS. WERKING:  Well, I mean, it's in the

            4   report, so yeah.  But that's -- again, these are

            5   our findings and their findings put together.  So

            6   that's why we call it staff findings and not Board

            7   findings.  Y'all have to come up with your own

            8   findings.

            9               But what we responded was that it's a

           10   nonconforming structure.  I didn't put this in

           11   there, but basically whether or not you guys -- I

           12   have previous reports with a noncomforming

           13   structure they could rebuild, they can re-deck the

           14   whole deck, but it has to stay in that exact same

           15   footprint.

           16               And they're kind of wanting to

           17   reconfigure it, so that's what creates the need for

           18   the variance.

           19               MR. LARSEN:  Okay.

           20               MS. WERKNG:  So really the answer

           21   should be, I guess, that his wanting to reconfigure

           22   the deck the way it is differently is what is

           23   creating the need for the variance.

           24               MR. LARSEN:  Okay.

           25               And who will be -- any other questions
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            1   for Jenny?

            2               (No response.)

            3               MR. LARSEN:  Lively group today.

            4               Who will be speaking for the applicant?

            5               MR. WILAND:  I will.

            6               MR. LARSEN:  If you will come up here

            7   and introduce yourself and give us your address,

            8   please.

            9               MR. WILAND:  My name is Kenneth Wiland.

           10   My address is 29 Ashley Avenue, Charleston, South

           11   Carolina, 29401.  I am representing Bill and Mary

           12   Anne Schuler of 17 Arrowhead Hall.

           13               You know, Jenny recapped a fair amount

           14   of what we would say.  But, you know, the overall

           15   of it is that Mr. Schuler bought the home, he

           16   bought an existing deck that was not in compliance.

           17               To address your previous question, that

           18   was included in Jenny's letter simply to illustrate

           19   why to a professional accountant he might not

           20   realize why the deck he was buying was over the

           21   setback when he purchased the home.  It's not

           22   entirely applicable.  And you're right, it is the

           23   responsibility of the homeowner to know.

           24               But, the idea that we're -- you know,

           25   when I went out there to meet with Bill, it looked
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            1   like it was a compliant deck.  I mean, to my eyes

            2   it looked like the rear yard was deeper than the

            3   necessary 30-foot setback.

            4               We talked over options of how to

            5   rebuild the deck when we found out that it was not

            6   in compliance.  And our proposal, I think, is one

            7   that is valid within the guidelines of Kiawah and

            8   what the Island tries to do.

            9               We are not trying to increase the

           10   footprint of the deck.  We're keeping the footprint

           11   of the deck the same, or in fact reducing it by

           12   three square feet, or virtually the same.  And

           13   we're trying to shift the deck away from an

           14   existing large live oak tree.

           15               If we rebuilt the deck in the exact

           16   same spot, the foundation wall, which is just a few

           17   feet away from the trunk of the tree, would need to

           18   be excavated and then rebuilt.  So I think we are

           19   helping the spirit of the Island by trying to shift

           20   the new deck away from the tree.

           21               And again, the majority of the deck is

           22   within the 10-foot depth that the current deck is.

           23   And then we were going to ask for a 3-feet

           24   extension simply to make the deck more usable.

           25               Bill, would you like to talk?
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            1               MR. SCHULER:  Sure.

            2               MS. WERKING:  Do you want to ask him

            3   any questions before?

            4               MR. LARSEN:  We will hold any questions

            5   until we hear from both of them.

            6               MR. SCHULER:  Bill Schuler, 17

            7   Arrowhead Hall.  I guess going to that point that

            8   you brought up about knowing.  I don't know that it

            9   is pertinent to what we are looking to do or not, I

           10   think it just came up in the process.

           11               You know, he mentioned, as a

           12   professional accountant, should he know.  I kind of

           13   laughed at that a little bit.  But in all actuality

           14   we went through a realtor who we trust, and

           15   actually I have had a relationship with for a long

           16   time.

           17               And when we walked the property we were

           18   looking to the backyard, and we were looking to be

           19   able to put a pool and have that flexibility.

           20   Maybe not for ourselves, but for the avenue if we

           21   were looking to sell at some point in time so that

           22   the property was as marketable as could be.

           23               I mean, this is our third property

           24   while we're on Kiawah in the last 20 years.  So

           25   with that in mind, they came back to us and said,
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            1   absolutely, you have no problems.

            2               Shame on me.  I probably should have

            3   gone and took a look at all the paperwork and never

            4   trusted anything that was said to me, but I didn't

            5   do that and I didn't think the need to do that was

            6   necessary.  But neither here nor there, it doesn't

            7   mean anything.

            8               So it is what it is.  We have the

            9   property as we have it.  We are trying to make the

           10   property look nicer.  There is a safety issue with

           11   the deck.  The deck needs to be rebuilt.

           12               I have two -- I guess I have the option

           13   to rebuild the deck exactly like it is.  If we do

           14   do that, I think that we jeopardize the tree that's

           15   there.  I also think that that deck being rebuilt

           16   as it is is not the best use of that space.

           17               We are conforming with what the ARB has

           18   asked us to do.  We are not increasing any of the

           19   square footage.  We're not -- no lot coverage.  You

           20   know, we are keeping within the setback total that

           21   we already have that exists in the property as we

           22   purchased it.

           23               I do think that that would be a lot

           24   more practical.  I think it would a lot more

           25   beautiful.  The people that are playing the golf
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            1   course that look over while they're hitting in

            2   those sand traps in front of that green all the

            3   time, I think they will like what they see a lot

            4   better than if we rebuilt the deck even as it is.

            5   But that's for you all to decide.

            6               We are doing very little to the deck,

            7   as you can see.  The deck is very small to begin

            8   with.  But the project is as it is.  So that's all

            9   we are looking to do is to beautify the product --

           10   or the property, save the oak tree, at the same

           11   point have some practicality to the deck in the

           12   back.

           13               MR. LARSEN:  Okay.  Thank you.

           14               Any questions for either Mr. Schuler or

           15   Mr. Wiland?

           16               MR. HACKER:  I don't know which one

           17   would care to answer it, but I know you are saying

           18   you want to get the property back to the same

           19   amount of coverage.

           20               What are you taking out of the

           21   driveway?  How many square feet of the driveway --

           22               MR. SCHULER:  He could tell you the

           23   square footage, but there is a sliver on the side

           24   the way it comes up from the street.  It comes up

           25   like this, and it widens as it goes back.
�
                                                                  26



            1               There's a sliver on the side that we

            2   are taking off that just angles it that really --

            3   if I went out in my time and did it and came back

            4   the next day, I wouldn't even know it was there.

            5               MR. HACKER:  I see it on your plan, I

            6   just wanted to make sure.  The writing is so small

            7   that I couldn't read it.  So that's this little

            8   sliver on the right-hand side.

            9               MR. SCHULER:  Correct.

           10               MS. WERKING:  31 square feet it says.

           11               MR. LARSEN:  And then the two pieces.

           12               MR. HACKER:  The part by the oak tree.

           13               MR. LARSEN:  Yeah.  Well, and you are

           14   counting in that the two little pieces on the east

           15   of the house as well?

           16               MR. SCHULER:  Two little pieces -- I'm

           17   sorry.

           18               MR. LARSEN:  That are coming out?

           19               MR. SCHULER:  There is a little cement

           20   landing on the other side of the house that is

           21   coming out as well.

           22               MR. WILAND:  And that's an existing

           23   cement pad that's over the setback that we are

           24   proposing to remove.

           25               MR. GILMORE:  Question.  What relevance
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            1   does the 40.5 percent have on the question of

            2   extending further into the setback?

            3               MR. WILAND:  Well, you know, the way I

            4   understand it, there are really two separate

            5   issues.  It's almost two -- well, you know, your

            6   question is, do we even need to include the

            7   40.5 percent, and that was more of an issue of if

            8   we do extend the deck, we need to -- we didn't want

            9   to ask for a variance to increase the lot coverage,

           10   so we are taking these other pieces out so that

           11   that 40.5 percent is not an issue in this request.

           12               MR. GILMORE:  I'm trying to come up

           13   with my reasons for approving this, just so you

           14   know what side of the game I'm playing.

           15               I want to ask another question.  Let's

           16   take the entire driveway out, soft it, use pine

           17   straw, and kick the deck back 25 feet over the

           18   setback.

           19               MR. WILAND:  Yeah, if I wrote the

           20   rules, I would -- that would be possible.  I don't

           21   believe that's a possibility with KIARB.

           22               MR. SCHULER:  The original design that

           23   we came up with did increase the lot coverage.

           24               MR. GILMORE:  I was in the backyard

           25   today.  And it looks like a gigantic backyard.
�
                                                                  28



            1               MR. SCHULER:  It was hard to believe,

            2   to be honest with you, when I was told that I was

            3   over the setback.

            4               MR. GILMORE:  I'm not arguing with you.

            5               MR. SCHULER:  The first plan that we

            6   did did increase the lot coverage.  We are told by

            7   ARB that we could not exceed the existing lot

            8   coverage, that's why it was pulled back to the

            9   40.5.

           10               MR. GILMORE:  I'm just looking for a

           11   reason.  You know, I like homeowners to invest in

           12   properties.

           13               MR. SCHULER:  Well, we bought that

           14   property and renovated it.  I mean, that property

           15   was a dump.  We bought that property.  We have

           16   renovated the entire property inside.  There is not

           17   a single thing in that house that's not brand-new.

           18               So we put a lot of money into that

           19   property already, and we want to continue to do so.

           20   I mean, I think what we are doing here demonstrates

           21   that's what we are looking to do.

           22               MR. LARSEN:  This is almost more of a

           23   question for the ARB in terms of the precedent

           24   because the next person could use pine straw --

           25               MR. GILMORE:  I don't think so, but I'm
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            1   just saying that's how ridiculous the lot coverage

            2   -- I see the lot coverage in this question.  In

            3   this question we are talking about moving the

            4   structure three feet toward the golf course.

            5               I have built property on the same -- on

            6   the next hole.  I put the back of the house dead on

            7   the setback line.  My distance to the edge of the

            8   fairway was a third of what this house is.

            9               So we are looking at all different

           10   shapes and sizes as we go along there, right?

           11   Because the lots were generally designed to have X

           12   amount of square foot so that you can get a certain

           13   size of house on them, so they all look fairly

           14   similar along the line.

           15               So I'm very sympathetic here.  Three

           16   foot is not a lot, but you're asking us to increase

           17   a noncomforming feature.  And I'm looking for the

           18   rationale to do that.

           19               MR. CLAWSON:  I think part of the

           20   rationale could be, the way I'm looking at it, you

           21   could sit there and say, well, let's get rid of the

           22   oak tree, and then you've got more land to work

           23   with.  And you may not have the optimum you would

           24   want for the deck, but one of the criteria at the

           25   beginning of this, we can approve something when
�
                                                                  30



            1   the practical difficulty is so extreme.

            2               And I think removing that oak tree

            3   qualifies as practical difficulty.  It would give

            4   me a lot of comfort.

            5               MR. SCHULER:  I'll be honest.  I would

            6   rather move the tree, I can tell you that right

            7   now.  And the reason why, it's over top of the

            8   house, there are limbs over the top of the house,

            9   but that's not the nature of what this Island is

           10   all about.

           11               So, I mean, if that was the case, we

           12   would be taking Bohicket Road and we'd be widening

           13   that road.  But, you know, I would, I would love to

           14   be able to take the tree down.  Every time the

           15   winds blow and I'm not here every two weeks out of

           16   the month, God knows what that tree may or may not

           17   be doing to that house.

           18               MR. GILMORE:  It may be using your

           19   soap.

           20               MR. SCHULER:  It may be.  So we're

           21   trying not to.

           22               MR. WILAND:  This wasn't mentioned too,

           23   but the portion of the deck right now that's under

           24   the -- that's close to the tree, there's a big limb

           25   that goes up and over the deck, you actually can't
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            1   even use part of that.

            2               MR. GILMORE:  So I understand.  I spent

            3   some time there looking at it just to try to get a

            4   feel.  Anyway, that's it.

            5               MR. LARSEN:  Mr. Wiland, I thought I

            6   heard you say we are not changing the footprint of

            7   the deck.

            8               MR. WILAND:  I meant the total square

            9   footage.

           10               MR. LARSEN:  Total square footage of

           11   the existing lot coverage.

           12               MR. WILAND:  I misspoke.  I misspoke on

           13   that.  The lot coverage is not changing.  The deck

           14   is getting --

           15               MR. CLAWSON:  125 more square feet,

           16   10-by-12.

           17               MR. WILAND:  Right.  But the amount

           18   that we are leaving around the tree that's within

           19   the buildable setback is three feet more than the

           20   additional deck we are creating over the current

           21   encroachment.

           22               MR. SCHULER:  And that's only in that

           23   little space.  It's not the entire deck.

           24               MR. GILMORE:  You are doing away with

           25   the area where the hot tub is right now.
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            1               MR. SCHULER:  Correct.

            2               MR. GILMORE:  So that becomes -- all

            3   the concrete beneath it goes away.

            4               MR. SCHULER:  Correct.

            5               MR. GILMORE:  So there is substantial

            6   more space between the deck and the tree.  No

            7   difference between the house and the tree.

            8               MR. SCHULER:  Correct.

            9               MR. LARSEN:  But speaking of that

           10   substantial concrete, why would it be necessary to

           11   do anything to that concrete if you were staying in

           12   the same footprint?

           13               MR. SCHULER:  That's enabling us to

           14   stay within the total space.  That's enabling us to

           15   stay within that 40.5 percent lot coverage, by

           16   removing these spaces.

           17               MR. WILAND:  I think his question was

           18   whether or not -- are you saying reuse the same

           19   foundation to rebuild?

           20               MR. LARSEN:  Yeah.  I thought I heard

           21   if you were going to stay in the same footprint and

           22   do what you're -- rather than change the footprint,

           23   add to the space across the line, why would you

           24   need to do anything to the foundation?

           25               MR. WILAND:  Well, technically if he
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            1   wanted to just, you know, rebuild the wood deck

            2   joists and put a new deck on there, you're right,

            3   we would not have to touch the foundation.  And,

            4   you know, it's about six feet tall, and the

            5   foundation wall and the piers.

            6               But my understanding of it is that he

            7   has the right to rebuild the deck how it is, and I

            8   would assume that if someone were going to rebuild

            9   the deck, they would probably want to rebuild the

           10   entirety of it as opposed to working off of a

           11   portion of an old piece of the foundation.

           12               MR. SCHULER:  We couldn't do that

           13   anyway over by the hot tub where the hot tub is.

           14   That's all rotted out underneath.  I mean, even

           15   being that close to the tree with all ants and so

           16   on, it's just not a good thing.

           17               MR. LARSEN:  Well, I can also see how

           18   if how you raised the deck, the tree encroaches

           19   even more over the new --

           20               MR. SCHULER:  Right.  I mean, you can't

           21   walk there now as I think one gentleman said.

           22               MR. LARSEN:  Okay.  Any other

           23   questions?

           24               Thank you very much.

           25               MR. SCHULER:  Thank you.
�
                                                                  34



            1               MR. LARSEN:  And are we going to hear

            2   from the ARB?

            3               MS. LOONEY:  Of course.  I'm Barbara

            4   Looney from the KIARB, and I wanted to address a

            5   couple of things that y'all have brought to our

            6   attention.

            7               One is when the ARB considered this,

            8   while we understand Mr. Schuler didn't quite

            9   understand what his property boundaries were, that

           10   would not be cause for the ARB to grant the

           11   variances.

           12               And so the ARB looked at what he had as

           13   buildable area.  We saw a tree, a rather large oak

           14   tree that we would be in favor of saving due to the

           15   limited amount of trees on his property anyway.

           16   And we looked at the area that's in the buildable

           17   that the tree was taking up.

           18               And so originally what they brought in

           19   was a much more extensive deck than they have

           20   produced, and we requested that the deck extension

           21   be equal to what he was losing in buildable area.

           22   So that's that correlation that they are alluding

           23   to size wise.

           24               MR. LARSEN:  Losing in buildable area?

           25               MS. LOONEY:  So if you look at the
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            1   corner of his property where that tree is, and that

            2   tree needs a radius around it to continue to

            3   thrive, that amount of buildable area, if he took

            4   the tree out, he would have X number of square feet

            5   of deck he could build without coming to see y'all,

            6   without having to go to our board to ask for a

            7   variance.

            8               And so they looked at, if he's saving

            9   the tree by giving it even more space and keeping

           10   the tree, saving the tree, then they were willing

           11   to grant a variance over the setback for that

           12   amount of area.

           13               So that's where that correlation

           14   between the saving the tree -- and when our board

           15   looks at it, they tend to look at if this were

           16   someone coming in with a new home and they said, I

           17   want to save that tree, would it be viable to go

           18   over a setback if it meant doing that.

           19               As far as their lot coverage goes, that

           20   was a request we had.  To your point of lot

           21   coverage for the KIARB, and I'm pretty sure with

           22   the Town, there are minimum driveway requirements

           23   that are alluded to in our letter.

           24               So there's width, guest parking,

           25   backout, to make sure, A, that the driveway is not
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            1   reduced too much that it's not usable, because some

            2   architects would love to do that to their clients.

            3   And then there's also to keep a driveway from

            4   becoming an entire front yard, which we all know

            5   could happen if some of our rental units were

            6   allowed to go that way.

            7               So there are some standards in there.

            8   And so at this point that guest parking was larger

            9   than what was needed, so -- larger than the minimum

           10   requirements so they could reduce it.

           11               So do y'all have any other questions

           12   for us?

           13               MR. LARSEN:  What was larger?

           14               MS. LOONEY:  The guest parking was

           15   larger than what was the minimum requirements, so

           16   they could reduce it and still meet their minimum

           17   requirements.

           18               And we always love to see parking,

           19   especially at the front of a home like that, or

           20   paving at the front of a home reduced.

           21               MR. LARSEN:  When you talk about the

           22   excess paving while maintaining functionality,

           23   that's what you were getting at?

           24               MS. LOONEY:  Yes.  Exactly.

           25               MR. LARSEN:  And since you're only
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            1   taking out the two-foot -- it didn't sound like

            2   they had a lot to work with.

            3               MS. LOONEY:  They took out of the

            4   driveway what they needed for the lot coverage at

            5   the back.  They could take out more, but they were

            6   talking about -- in talking -- in their

            7   communications with our landscape coordinator to

            8   make sure the driveway can still work, they needed

            9   for backout of the driveway, they needed a little

           10   bit larger width than the minimum.  But what they

           11   had was too big.

           12               So they are still over what they have

           13   to have in the driveway requirement.

           14               MR. LARSEN:  I'm just curious.  Do you

           15   back towards that palm -- beautiful palm thing

           16   close to the driveway?

           17               MR. SCHULER:  You come out of the

           18   garage.

           19               MR. LARSEN:  Or do you just back into

           20   the street?

           21               MR. SCHULER:  No.  You back out of the

           22   garage and come out.  At least I do.

           23               MR. LARSEN:  I assume you go back into

           24   the --

           25               MR. SCHULER:  You get older, it's
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            1   easier to go forward than it is to snake around.

            2   So, you know.  Those backup cameras I find harder

            3   and harder to use than the old school way of doing

            4   it.

            5               MR. LARSEN:  Boy, not me.  Thank you.

            6               MR. HACKER:  I have one question.

            7               MS. LOONEY:  Okay.

            8               MR. HACKER:  It surprised me.  One of

            9   the things, which I don't really think is critical,

           10   but you said remove the lighting, exterior lighting

           11   on the golf course side.  Is that something that no

           12   property is supposed to have?

           13               MS. LOONEY:  No, it's not.  And that is

           14   -- and there was a little confusion here because in

           15   the staff's quoting of the applicant's letter, the

           16   applicant is referring to something that is a

           17   little misinformed with the ARB.

           18               The ARB encourages the property line to

           19   be blurred, usually with vegetation and planting

           20   so that it's -- and blurred in the sense of not

           21   planting a hedge across the property.

           22               In this case at some point in the

           23   23-year history of the house, that blurring

           24   happened with grass.  So their grass, as you can

           25   see, just becomes the golf course property.  And at
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            1   some point someone added lighting to that.

            2               The way the ARB looks at it is you are

            3   putting something on property that does not belong

            4   to you, so whether you did that at the front on

            5   KICA property or on the rear at the golf course

            6   property.  And as I communicated to them, if you'd

            7   like to do that, then the golf course can say okay

            8   to it, but you have to understand that should the

            9   golf course decide to redo itself, and they come in

           10   there and rip it up, they have every right to do

           11   that to their property.

           12               MR. HACKER:  Okay.  I didn't realize

           13   the lighting was on the golf course.

           14               MS. LOONEY:  It's on the golf course

           15   property.  It's our understanding that it is.

           16               MR. LARSEN:  Any other questions for

           17   the ARB?

           18               (No response.)

           19               MR. LARSEN:  Thank you for being here.

           20               MS. LOONEY:  You're welcome.  Thank you

           21   for serving.

           22               MR. LARSEN:  Since I see no one here to

           23   either talk for or against the motion, I will call

           24   the hearing portion of the meeting closed.  And I

           25   will ask someone on the Board for a motion.
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            1               MR. BURKE:  I move that the Board

            2   approve the application based on the testimony

            3   received from those involved in the process, and

            4   the presentation of the county with respect to the

            5   facts, and the general discussion held by the Board

            6   in which we obtained a more complete description of

            7   the actions of the parties involved.

            8               MR. LARSEN:  And would that include --

            9   the ARB has already asked for your two things, we

           10   don't have to ask for any of that.

           11               Is there a second to the motion?

           12               MR. HACKER:  Second.

           13               MR. LARSEN:  Okay.  Discussion?

           14               Have you come across your reasons to --

           15               MR. GILMORE:  I want to vote for it,

           16   but nobody has given me a reason how I can vote for

           17   it.

           18               MR. BURKE:  It's Christmas.

           19               MR. GILMORE:  That may be it.  And I'm

           20   actually happy to just vote for it with the group.

           21   But I just --

           22               MR. LARSEN:  You were looking for a

           23   legal reason to --

           24               MR. GILMORE:  I'm looking for a legal

           25   reason to vote for it.  Because it is --
�
                                                                  41



            1               MR. HACKER:  I think the best reason

            2   for it is the fact that the tree -- a part of the

            3   property that they could build upon around the oak

            4   tree, and saying, I still want a deck, and that now

            5   pushes it farther into the setback, but it's saving

            6   the tree, you know, but losing -- or being three

            7   more feet closer to the golf course.

            8               MR. GILMORE:  So we are trading the

            9   space around the tree for the deck over the golf

           10   course to further extend the setback?

           11               MR. HACKER:  Right.

           12               MR. GILMORE:  Rationally thinking, I

           13   can agree with that.  I don't know that it meets --

           14   that it ticks the box on the test we are supposed

           15   to be passing.

           16               MR. BURKE:  I think it does from the

           17   land standpoint.

           18               MR. GILMORE:  Would you say it's an

           19   exceptional circumstance because of the tree?

           20               MR. HACKER:  I think that's really what

           21   the ARB was saying.  If this was a new house, they

           22   would have mitigated the setback to save the tree.

           23               MR. GILMORE:  But they're not subject

           24   to the same stuff we are subject to, unfortunately.

           25   We have this state law we've got to --
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            1               MR. LARSEN:  We have got the Town of

            2   Kiawah Island Zoning Ordinance and they don't; is

            3   that correct?

            4               MR. GILMORE:  And they don't.

            5               MR. LARSEN:  Which I don't understand.

            6   I mean, it seems like we should be on the same

            7   page.

            8               MR. GILMORE:  That's a never-ending

            9   loop we get into.

           10               MR. CLAWSON:  The BZA may grant a

           11   variance -- and I won't read it all -- where the

           12   practical difficulty.  And it comes down like how

           13   do you want to define practical difficulty?  And I

           14   have defined practical difficulty is we can justify

           15   it by saving that large oaks tree.

           16               MR. LARSEN:  And your practical

           17   difficulties are on which number?

           18               MR. CLAWSON:  No, it's actually at the

           19   very beginning, the staff findings.  The BZA may

           20   grant the variance only if exceptional

           21   circumstances exist, and where practical

           22   difficulty --

           23               MR. LARSEN:  Or.

           24               MR. CLAWSON:  Or, not and, but or

           25   unnecessary hardship.
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            1               MR. LARSEN:  It's funny, because when

            2   the head of the planning and zoning is here, he

            3   doesn't read practical difficulty.  He always says,

            4   this is not an unnecessary hardship that is so

            5   substantial, serious and compelling, or, either/or.

            6               MR. CLAWSON:  And we could -- I think

            7   practical difficulty has to be substantial, serious

            8   and compelling.  But I think saving a large oak

            9   tree on this island is compelling and serious.  So

           10   I have no problem voting for it.

           11               MR. LARSEN:  How about G?  No, we won't

           12   go there.

           13               MR. CLAWSON:  No.  I have had that

           14   discussion.  That would be a great training session

           15   discussion.

           16               MR. LARSEN:  We kind of did it a year

           17   ago and the decision was do what's reasonable.

           18               MR. GILMORE:  Yeah, we did.

           19               MR. LARSEN:  Anybody calling the

           20   question?

           21               MR. GILMORE:  Yeah, why don't you call

           22   the question.

           23               MR. LARSEN:  Okay.  We will call the

           24   question.  And do I need a second for that, there's

           25   no more discussion.
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            1               MR. HACKER:  As long as there's no more

            2   discussion, just ask for the vote.

            3               MR. LARSEN:  I am still where you were

            4   trying to -- okay.

            5               All in favor of the motion to approve

            6   the applicant's request for a variance, signify by

            7   saying aye.

            8               (All respond aye.)

            9               MR. LARSEN:  Opposed?

           10               (No response.)

           11               MR. LARSEN:  I can't have this Board

           12   not be -- somebody on this Board has to oppose it.

           13   I'm opposing it.

           14               So it passed 4 to 1.  Your variance is

           15   granted.  And I approve it for a Christmas present.

           16   And I don't think we have ever turned down one in

           17   December, but I might be wrong.

           18               Thank you.

           19               Before we adjourn we have on page 1 the

           20   meeting dates for next year.  Where the asterisk --

           21   is that February 3rd Monday --

           22               MS. WERKING:  January and February is

           23   always the 4th, because the 3rd Monday is always

           24   MLK and President's Day always.

           25               MR. HACKER:  President's Day in
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            1   February.

            2               MR. LARSEN:  And then December is --

            3               MS. WERKING:  Whatever you want.  This

            4   is just a really busy week for us at the County.

            5   I'll get the order done tomorrow, because that's

            6   the only time I have.

            7               MR. GILMORE:  I think the calendar, the

            8   way it's laid out, early in November and early in

            9   December.  Let's do it earlier.

           10               MR. HACKER:  If we find out we can't

           11   make it, then we can --

           12               MR. LARSEN:  I should have thanked you

           13   in front of them for being able to do it because

           14   you saved a month.

           15               MS. WERKING:  They were upset to have

           16   to wait another week, but whatever.

           17               MR. GILMORE:  I like just the way

           18   you've got it laid out here.

           19               MS. WERKING:  So the earlier dates for

           20   November and December.

           21               MR. GILMORE:  Yes.

           22               MS. WERKING:  Like I said, if we have

           23   to, we can adjust.  We can cancel the January

           24   meeting.

           25               MR. GILMORE:  We don't have a January
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            1   meeting?

            2               MS. WERKING:  No.  We can always do

            3   your vote on chair, vice chair at the first meeting

            4   of 2016.

            5               MR. LARSEN:  If there is no January

            6   meeting -- did you know that Scott was going to be

            7   joining us?

            8               MR. CLAWSON:  I tried to talk him out

            9   of it.  No, I didn't.

           10               MR. LARSEN:  Okay.  Well, good.  Thank

           11   you, everybody.  I hope you have a wonderful

           12   Christmas.

           13               MR. BURKE:  It's been wonderful serving

           14   you.

           15               MR. LARSEN:  The meeting is adjourned.

           16               (The hearing was adjourned at

           17   4:57 p.m.)
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