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NOTE TO THE READER.

In composing the following pages, the author was
not very solicitous to exclude what was believed to be
a sound argument, merely because it had been urged
by another. Tracy, Montesquieu, Beccaria, Black-
stone, &c. (to whom due credit is given,) furnish some
hints in their valuable writings, of which advantage
has been taken in endeavouring to establish the injus-
tice and inexpediency of the punishment of death.

L

I..-..T;-rl..q.& R




B = T b e T - % _"'-""-F-H_T}\‘_ T
o i, T

| ¢ i Wﬁj

- .

L\\h- " --

-
Lol o
=

CAPITAL PUNISHMENT.

ERE R S E——————— ]

THERE is much bitter irony in the language of the
traveller who thanked God for the evidence affordec |
him, by the appearance of a gallows, that he hac f
reached the territory of a civilized, a Christian people’
For it is certainly a reproach to any nation, that their
civilization, in the particular of capital punishment,
1s but a refined barbarism!

This momentous question has not hitherto received |
the attention demanded by its importance. Life is '
the most valuable gift of God to his creatures. The
estimation in which it is held is exemplified in an
Q--“ universal dread of death. The philosopher and the

F

Christian may be nerved by hope and faith to await
the cold touch of the destroyer with comparative re-
| signation, yet nafure instinctively shrinks from the
i chill damps of the grave. Though miserable, we all
| cling to life. How solemn, then, the act of taking it
away, in calm deliberation, in sober judgment, in cool |
blood!

5 The attention of many eminent Jurists, however,

has recently been directed to a careful consideration
of the subject, and I feel confident that the period is
not distant, when capital punishment will be forever |
erased from the penal code of the United States. In
- the remarks to be offered on the subject at this time,
I'wish it to be distinetly understood that no disrespect
is intended to the excellent government under which
we live. The faithful allegiance of the governed is
not so fully exemplified by a servile acquiescence in
the justice and expediency of every measure pursued
by the governing power, as by the exercise of a can-
did expression of opinion, especially when that exer-
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eise, as in the present instance, is dictated by an ardent
love of country, and a desire that every stain may be
washed from the escutcheon of that country’s glory.,

Capital punishment originated in revenge. The
customs of savages recognised the principle, that the
murderer was the lawful prey of the nearest relative
of the murdered individual. With the course of con-
duct pursued by the ¢ avenger of blood,” the savage
customs sanetioned no interference., 'The murderer’s
fate was solely in the hands of the avenger, who might
be lenient, and spare him. Public vengeance has taken
the place of private revenge, and pursues the same
method, with this especial difference, that while in the
savage state, it was a eoncern between man and man,
it 18 now a war of extermination between a whole com-
munity and one offending individual, who is hunted
like a ferocious beast of prey, for the sole purpose of
destroying his life.

Far be it from me even to intimate that our judges
in their charges, or our juries in their verdicts, are
actualed by a spirit of revenge. They are but the
servants of the law, charged with the execution of its
penalties. Nor would I assign revenge as the motive
of our legislators in authorizing the punishment of
death. But neither the wisdom of the lawgivers, nor
the justice of the judges, nor the purity of the most
impartial juries, can shield the aect of taking away life
in any case of murder, from the just imputation of re-
venge. It was vengeance in its inception, and it will
ever be vengeance in ifs termination,

To direct the further investigation of the subject,
the following propositions are presented:

I. No human tribunal possesses the right to in-
Sict the punishment of death in any cuse.

IL. Capital punishiments are wholly unjust, and
tnexpedient.

If T succeed in establishing these two propositions,
I shall have gained the cause of humanity and justice,
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j and stamped the charges of cruelty and revenge, in-

delibly, upon the forehead of capital punishments.

For, let it be remembered that the second object of

just punishment is to prevent a repetition of a similar

—ly offence by the same individual,” and all that is neces-

sary to prove the injustice of the method designated |

by the penal code for the attainment of that end, is to

disprove the right of any human tribunal to take away
life in any case.

Before proceeding further in the examination of the

ubject, it is necessary to have some definite idea of
laws, their foundation, &e. To which end, the fol-
lowing statements are presented:

1. Laws are certain rules of action, with penalties

annexed, ¢ prescribed by an authority invested with
competent power, and @ right so {o do. This last
condition is essential, and when it is not possessed,
the rule is no longer a law, but an arbitrary command,
an act of violence and usurpation.”’}
- 2. All positive laws preseribed by human tribunals
o must be ¢ conformable to the laws of nature, origi-
nating in the same source, consequent of the natural
laws, and no wise repugnant thereto. 't

3. Every action is either right or wrong-—the dis- |
tinetion between those qualities of actions being as
strongly marked as that between light and darkness,
or between bitter and sweet. Isaiah, v. 20. That
distinction is eternal and immutable, and cannot, con- |
sequently, be affected, neither by time nor change of
eircumstances. And although we may designate an
action to be right or wrong, just or unjust—yet we
ean only judge according to our right or wrong com-
. prehension of the subject—the prineiple, founded on

| the eternal and immutable laws of nature, being unaf-
1 fected by opinion, or by human laws,

——e e

* Just punishments have a three-fold prospective object: 1. The
¥ emendation of the offender; 2. To prevent a repetition of a similar of-
fence by the same individual; and 8. To deter others from the commis-
4 ®ion of crime. The first is an essentis) copsidery: ton, without designi
[E which, the iufliction of pain for a past offeuce is unjust, revengelul, u.:f
»

evuel, 14 1 Tracy’s Spirit of Laws.
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This latter statement might be profitably illustrated,
inasmuch as it will have eonsiderable bearing on the
subject under consideration. When it i1s said, ¢ the
Judge of all the earth will do right,”” it is presupposed
that there is a right or wrong in every action—a dis-
tinction existing anterior to the promulgation of any
express rule of action. Cain killed Abel before there
was any express prohibition against murder. Cain
was punished. Why? Because he had done wrong,
He must have been conscious of guilt—he must have
been conscious that he had performed a deed he had
no right to perform—else he was not punished, for
punishment presupposes a consciousness of guilt on the
part of the offender. Kvery stripe inflicted on him,
while destitute of that moral consciousness, would be
as cruel and revengeful as though he were entirely
innocent.

What knowledge, then, constituted the justice of
(3ain’s punishment? «ns. He was conscious that he
had violated a law of nature. The law of nature,
therefore, forbids murder.

Now, let it be remembered that the rule of action
violated by Cain, is an eternal and immutable law of
nature. Therefore, a violation thereof 1s equally
wrong in an idiot, a philosopher, Jew, Pagan, or
Christian. Fgually wrong, for it equally violates the
law of nature. But there is a diflerence 1n the mora
turpitude of a similar act, when performed by difierent
individuals, and that moral turpitude is graduated, on
the plainest principles of reason and justice, by the
knowledee of right and wrong possessed by the indi-
vidual who performs the act.

There is a distinction between wrong and guilt, as
strongly marked as the distinction between right and
wrong, A man may be wrong without being gwzily,

but he cannot be gwilty without being wrong. To
iilustrate—the savage who revenges his relative by
slaying the murderer, is wrong in so doing, because
he viclates the eternal and immutable law of nature
hefore noticed, yet he is not guilty, because he be-
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fiaves he is doing rightf. It is also worthy of obser-
vation, that although he believes he does right in re-
venging his relative, he believes the murderer did
wrong. Hence my proposition, that a savage is wrong
in slaying the murderer, but he is not guilty, because
he believes he is doing right.

A Christian who knows, or believes, an action to
be wrong, is guilty, if he performs it, for moral tur-
pitude is graduated by the light or knowledge pos-
sessed.  But neither the most capacious knowledge,
blinded ignorance, virtuous intentions, nor vicious
designs, can in the least affect the r7ig/ht or wrong of
an action. An idiot, who acts without design, cannot
be guilty, yet who would say that he would be doin
right, were he to commit murder! The action is in
itself’ wrong, be it committed by an idiot, or by an
individual of the most enlarged capacity.

This principle of immutable right or wrong, is
recognized by all human laws, even by those which
authorize the punishment of death, as will appear in
the examination, to which I now proceed, of the first
general proposition, viz.—

«I. No human tribunal possesses the right to infliet
the punishment of death in any case. If this propo-
sition be established, the deduction from the definition
of laws will apply with emphasis—that the rule of
action with the penalty of dedth annexed . is no longer
a law, but an arbitrary command, an act of violence
and usurpation.

1. Let it be distinctly understood, however, that
guill cannot attach to those lawgivers who believed
they were doing 7ighf in enacting the laws under con-
sideration.  They were not guilty, but they were
wrong. And hence those laws must destroy their
own authority, because they are opposed to the laws
of nature.

Why do the laws of a community authorize the
punishment of death to be inflicted on a murderer?
“Ans. Because, in their view, that murderer performed

&0 act he had no right to perform. But whence de-

I
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rive they the authority to question the right of one
man to kill another? I am persuaded that a correct
answer will disprove their own right to kill the mur-
derer.

All human laws to be just must be consequent of
the laws of nature, originating in the same source, and
no wise repugnant thereto. Human Jaws forbid mur-
der, and on the same ground that natural laws forbid
the act of taking away life 1n any case, viz. because @
natural richt so to do does not exist. So that the
laws of a community which authorize the infliction of
capital punishment, imply that they possess no right
to inflict it. They eflectually destroy their own au-
thority, for no one individual possesses a natural i*i:_ﬂ_;]lt
to destroy the life of another, and, as human laws
must be conformable to the laws of nature, community
cannot possess a right to destroy the life of one of its
mem bers.

All the authority possessed by human tribunals must
have been conceded by the people. Did the people
ever delegate to a human tribunal the right of inflict-
ing capital punishment? If they did not, the rule of
action with that penalty annexed, 1s an unwarranted
asurpation of right; and, being such, is virtual despot-
ism. If they did delegate such authority, the question
remains to be considered, Did the pEoPLE possess either
a delegatedd or an mmherent right, to imvest a human
tribunal with authority and power to inflict the pun-
ishment of death? If they did not, the right in debate
is not founded on the laws of nature, and, consequently,
is not valid, The questions will be separately consi-
dered.

2. Did the people ever delegate to a human tribunal
the right of inflicting capital punishment? The an-
swer involves a brief consideration of the formation of
society.

Mankind, in a state of nature, were wholly inde-
pendent one of the other—no individual possessing
any natural ri%ht over the liberty, property, or person
of another. In the formation, thence, of a social eom-

A
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pact, they must have been influenced by some motive.
The spring of human action is self-love, controlled by
reason. Disinterested benevolence, among creatures
of want and desire, is a romantic fiction. Human
nature is the same in all ages of the world, and every
sentient being is 1t1‘|.”u]-?;|:u|‘l;r prompted to action by a
desire to obtain the greatest possible amount of hap-
piness, positively, I:r_1, fruition, and negatively, by the
prevention of the most evil.

What, then, was the motive which induced the for-
mation of an original social compaect? Not primarily
the general welfare, except so far as it was believed
the general good w u:m] | subserve the private interest
of the parties. The latter was the primary motive.
Individual happiness was the spring to action. This
was the first and prineipal object.

But how was that object to be attained? Not by
yielding all personal property to the disposal of the
community thus formed. Nor eould individual hap-
piness be subserved by yielding all right to the most
valuable possession. No—social comnacts are formed
of the smallest portions possible of the liberty of each
individual. And as € all that a man hath he will zive
for his life,”” the right of taking it away in any case
whatever, furnnui no part of the original social com-
pact. Therefore, no human tri ibunal possesses the
right of inflicting capital punishment on any member
of the community.

Although Sir William Blackstone, in his Commen-

taries on the Laws of Ingland, does not wish to be

understood as denying the rig/hf of the legislature to
enforce its own laws by the punishment of death, yet
he lays down premises, the conclusions from which 1
feel disposed to urge against the right in question.
He says, Book 1V. ch. 1, ¢ Itis clear, that the right
of punishing erimes against the law of nature, as mur-
der and the like, is in a state of mere nature vested 1n
every individual. For it must be vested in somebody,
otherwise the laws of nature would be vain and fruit-
less, if none were empowered to put them in execu-

-
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tion; and if that power is vested in any one, it must
also be vested in all mankind, since they are all by
nature equal.”

This appears perfectly reasonable. But, although
it may be clear that the right of punishing crimes was
vested in every individual, it is by no means so clear
that their right extended to ta king away life. I think
it has been already established that no such natural
right exists. Therefore, the whole strength of the
learned jurist’s argument is in favour of my position.
For, as he well observes, « Whatever power indivi-
duals had of punishing offences against the law of na-
ture, i1s now vested in the magistrate alone.” ¢ This
right, therefore, being thus conferred by universal
consent, gives to the state exactly the same power, and
no more, over all its members, as each individual
member had naturally over himself or others.’’ Very
well. ¢ All men are created free and equal.’”’ No
one individual possesses a natural right to the life of
another, and I shall subsequently atlempt to prove that
nan possesses no natural right to destroy his own life.
How, then, can the ¢ state” possess a right to inflict
the punishment of death, when it possesses ¢ exactly
the same [right] power, and no more, over all its
members, as each individual had naturally over him-
self or others?” The ¢ state’ cannot possess the right
in question, for it no where exists.

It has been asserted, ¢¢ that society possesses the
right of previously announcing, that it will punish
with death, any person who shall commit given
erime: and that such persons as are unwilling to sub-
mit to the consequences of such an established law,
should renounce the society which adopts it, before
they render themselyes liable thereto.”” The force
of this argument depends on a mere assumption of
right on the part of society to inflict the punishment
of death. It has been shown that no such right exists.

There is no force, that I can perceive, in the argu-
ment founded on the tacit acknowledgment of right,
arising from the acquiescence of the governed, for

by 2N
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human laws must be conformable to the laws of nature,

and no wise repugnant thereto. What is the law of

nature in the particular under consideration? JIns.

The universal principle of self-interest naturally im-

o planted in the human mind, as a motive to action.

This is a law of nature. Human laws must not be

repugnant thereto. That principle of self-interest re-

cognizes the preservation of life as a paramount duty.

All other blessings, being dependent thereon, cannot

be placed in competition with life. The natural

molive to action would naturally revolt at the idea of

; delegating to others the right of destroying the most
: valuable blessing, and the foundation of all others.

The benefits derived from a social compact must be

greater than the evils which may be consequent there-

on, else it is not a blessing, and it appears evident that,

on the positions before established, the right of taking

: | away life, (which would more than counterbalance all

l the good aceruing from society, thus rendering it a

v oy curse,) was never intended to be delegated by the

people to any human tribunal.

But even waiving this argument for the present,
another and more imporiant question remains to be
considered.

3. Did the prorLE possess either a delegated or an
inherent right, to invest a human tribunal with autho-
rity and power to inflict the punishment of death?
Here is the grand point of the subject, for, if they did
not, the right in debate is not founded on the laws of
nature, and, consequently, is not valid.

A right, to be transferred, must first be possessed.
Has man a right to destroy his own life? 1If the
negative be established, all that is said relative to the
- right of human laws to inflict the punishment of death

| must go for naught.

(1.) Man has a right to do whatever 1s not contrary
to the laws, without fearing any other inconveniences

i than those which are the natural consequences of the

| action itself. Do the laws forbid suicide? Yes—by

| implication. For by the contract entered into between

I N ——




12

the individual and society, it is implied that they will
promote the mutual welfare. ~And although society
has no right to the life of that mdwmual, it has a right
to his services. 1f he commits suicide, he violates the
contract, which he has no right to do.

The laws of England consider suicide an offence
ag"unﬁt the king, who has an interest in the preserva-
tion of all his bllhlLEtb, and rank it among the highest
crimes, making it a peculiar species of felony. Bla-::k~
stone, Book I‘r ch. 14.

A sentinel has no right to slecp on his post, for in
so doing he violates the contract between himself and
the army, which, although it has no right to his life,
has a just claim upon his services. So, an individual
whose life has been preserved and well being promoted
by his connexion with society, has no right to destroy
his own life, for this is impliedly forbidden by the
contract.

I will go further. The contract between the indi-
vidual and society, implies that they will promote the
mutual welfare. Neither of the parties has a right to
violate the conditions ol the contract, hence society
has no right to do aught to that indiv idual which will
not ult]matLI} promote his welfare. Can this end be
attained by killing him? INo—therefore society pos-
sesses no right to do so.

It may be said that the individual may promote the
welfare of society by committing suicide, and the e ques-
tion may be asked, Is not that individual bound to
promote the general welfare? In reply, 1 would ask,
Can a contract be rightfully annulled without the con-
sent of both parties? No. I have shown that the
laws forbid suicide. Has any individual a right to
violate those laws? He has not. lLaws which sanc-
tion an infringement of their own authority, are ne-
cessarily null and void. But further:

(2.) It will be remembered that human laws must
be conformable to the laws of nature. One of the

imary laws of nature is the preservation of existence.

e, therefore, who destroys his own life, violates a

|
'r
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primary law of nature. Man has a right to do what-
ever 1s not contrary to natural laws, but he has no
right to do what 7s contrary to those laws. Therefore,
he has no right to destroy his own life, for the pre-
servation of existence is a primary natural law.

The laws of nature are eternal and immutable, as 18,
also, the distinction between virtue and vice. Suicide,
then, is either right or wrong. If it be right, a/{ who
do not commit il, do not act right. If it be wrong,
I have either established my position, or, man has a
right to do wrong. If he has a right to do wrong in
any given instance, the prineiple will be estahlished
that man has an unlimited, inherent, natural right to
do wrong, and, consequently, it is wrong to punish
him for doing it. So that one or other of the follow-
ing positions must be true: either ALt human and di-
vine punishments are arbitrary, vindictive, and cruel;
or else, man has no right to destroy his own life. The
former must be false; the truth of the latter is esta-
blished.

The eternal and immuiable distinction between right
and wrong is an essential point, upon which it may be
profitable to enlarge. To assert that an action may
be right under certain circumstances, which would be
wrong were those circumstances different, is to con-
found virtue and vice, to destroy the distinction be-
tween right and wrong. An immutable distinction
cannot be affected, neither by time nor change of cir-
cumstances. Fvery action is either right or wrong,
To assert that an individual would be doing right to

-destroy his own life, in any condition whatever, is to

assert that right and wrong are mere creatures of ejp-
cumstance, than which nothing ear be more ahsurd.
The whole apparent difficulty is removed, when it
is remembered that there is a distinction between
wrong and guwilf. Guilt presupposes a conviction of
wrong, but wrong is wrong, and right is right, im-
mutably.  To illustrate—suppose you are attacked by
an assassin: you have no natural right to destroy his
life, to kill him would be doing wrong, but you would
2
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not be guilty were you to preserve your own life at
his expense; provided, that one of you must die, and
ou believe self-preservation to be a paramount duty.
ut the right or wrong of the question is not affected
by the circumstances of the case.™

Again—a man commnits suicide; he has no right to
destroy his own life, thereicre hie does wrong, but he
is not guilty if he beiieces he is doing right.t

I hold that no man destroys his own life while in
the full possession of his reason. Suicide is an un-
natural act, it is thercfore unressonable. That 1t 1s
unnatural is evident, for it moust eiiher be natural or
unnatural. If it were natural, we should discover a
majority of instances of 1t, through the whole range
of animated nature. Ibut it has been said, with what
truth I know not, that the human :ﬂ_r:-i.'iar.% and the snake
alone commit suicide. The deed is therefore unnatural
and unreasonable,

It has been asserted that men {requently destroy
their lives deliberately. Were the fact admitted, 1t
would not prove their right to commit the act. I
ealculation he an evidence of reason in a felo de se, 1t
is equally an evidence of the sanity of a madman, for
madmen frequently mauifest some degree of caleula-
tion. Instances are numcrous in which persons evi-
dently crazed have eluded the vigilance of their keep-
ers, and destroyed their own hives.

A dread of death 1s natural, to seek 1t 1s unnatural.

* Apply the illustration to eapital punishinent, and the case will stand
thus. A has vielated the iaws of nature and secicty by killing B, So-
ciety has no mere a nateral or delegated right to kil A, than A hail to
kill B. To kill A would be wioug, to perant Liia to run at large would
be wrong, for ibe peace and safely of suciety would thereby be endan-
gered. Here are two weenzs. O two wrongs, il is the part of wisdom
to perform the least, i vic must be performed.  Buat, in the present
sfate of svciely, we are under no nocessiiy ol g erforming either, as shall
afterwards be shown.

1 The moral turpitude of an action is determined by the infention of
the agent. A ruicide designs no evil o hiroself, vor can he inlend ip-
jury to others by desteoying his own life.  He s, therelore, guillless in
e moral peint of view. Yet in view of the lans of society Lie is guilty,
20 matter what may Liave been Lis design; and, were it possible, he
weuld be pucislied asa (elon.




85

The very act of suicide is an evidence of insanity. It
has been objected, that ¢ the same argument would
prove every other eriminal »0n compos, as well as the
sell-murderer.”  Granted. Every individual who
departs {rom the strict iine of moral rectitude, acts
more or less unreasonably., Reason is a mere relative
term. We say that one man is reasonable, which im-
plies that we have compared the evidences of his ra-
tionality with something unreasonable. We all desire
happiness—this is our being’s end and aim, and we
never voluntarily render ourselves wretched. Errors
of judgment alone, induce the commission of guilt.
And this affords me another argument against capital
punishment.  Kor, is there either justice or merey in
destroying a man’s lifc, because his reason and judg-
mentwere perverted? No—justiceand merey equally
| Jorbid the infliction of more pain than will ultimate
| in the beefit of the suflerer. ALL THE EXCEsS I8
| CRUELTY."

I have not yet granted, nor do I intend to grant,
that suicide is ever committed while reason controls
the judgment. A variety of causes,unknown to others,
may distract the mind and pervert the reason to so
| great an extent. as to induce the fatal act. The human
: mind is influenced by hope and fear.  Suicide may be
. committed to avoid what is believed to be a greater
,; evil than immediate death; or it may be committed in
} despair, which is an unnatural state of the mind.

From the foregoing reasoning I think I may safely
infer, without fear of successiul contradiction, that
man hus no right to destroy his own life; and it is
evident that a right to be delegated must first be pos-
| sessed. The second geueral proposition is as follows:

I1. Capital punishments are wholly unjust and in-

expedient.

* Justice and merey are not opposing principles.  They are identified
In their legitimate opecations. The former is a modification of the latter
—the latter a manilestation of the furmer.  There can be no mercy in
injustice, ner can an act be just which is ppposed to the dictates of
merey, {

;JL.H- ' el s T
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I do not perceive the necessity of Enlargmg on the
injustice of the punishment of death, for it has been
shown that no human tribunal possesses the right to
inflict it. The rule of action with the penalty ::ri death
annexed is, therefore, no longer a law, but an arbi-
trary command, an act of violence and usurpation,
consequently unjust. I shall, however, waive, for the
present, all the evidence thence legitimately afforded,
and to the force of which my }l‘u]}ﬂbltmn IS |u*‘-:11:l}r
entitled, being confident that there is sufficient proof
to EEtd]]]h]l the injustice and inexpedieney of capital
punishments, independent of the arguments already
advancvd

No punishment can be just which wholly ex-
ﬂlu{’lf‘i one of the greatest ends thereof, viz. the emen-
dation of the Uﬂuuiu This is the r;!mt|n§_1;,m.~,]1|n@_r fea-
ture between punishment and cruelty or revenge. The
death of the offender may, therefore, be termed with
propriety, ‘¢ unjust punishment’’—punishment, be-
cause 1t 1s designed to deter others; and unjust, because
it does not (]L'-'il“‘ﬂ the future 'ht:m}m, of the sufferer.

2. Punlﬂhm{}ntiiﬂ be just must be absolutely neces-
sary. Are capital punishments absolutely necessary?
Are they necessary to ensure the salety of society from
the repetition of a similar offence by the same indivi-
dual? No—they are not. In the rude state of natare,
it might have been necessary to put the murderer to
death. 7%en, two wrongs were presented, either to
permit the murderer to run at large, or to put him to
death. 'There was no other alternative. But in the
present state of civilization, the case is different. We
have prisons in which to secure the eriminal. We

would not be dealing justly towards him, were we to
permit him to be at large; provided always, his future
benefit be included in our intentions. Punishment,
with this design, is just; without it, unjust. Now let
candour decide, whether it is not better to deal justly
and righteously in confining a criminal, than to deal
unjustly and commit wrong in deﬂmymh his life.
Fur,let it be remembered, that the decision is not now,

-
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as it was in the rude state of nature, between two
wrongs, but between a right and a wrong.  Itisright
to punish a man, designing his good ; it is wrong to
destroy his life, which is not intended to benelit him.
Between these rests the u:hmea. The former is mo-
rally right, which cannot be politically wrong; the
latter is mt}l‘ally wrong, which cannot be politically
right.

3. Are capital punishments absolutely necessary to
deter others from the commission of erime? [ assume
the negative for several reasons: 1st, Because so long
as they are continued, a pardoning power appears to
be necessary.® 'The knowledge that there is such a
power, naturally removes much of the terror which
the puniﬂhmz*nt of death appears ealenlated to inspire.
The Im,mmt}’ of the ti‘il[‘:h'-_,ik‘h or is the consequence,
when prompted by a secret :miw that the pardoning
power may be exi tended to him.  Crimes are not so
{rf}’"a clually prevented by the SEVERITY 0r QUANTITY,
as by the cerTAINTY of punishment, and uncertainty
induces a proportional impunity.  2d, Capital punish-
ments are not absolutely necessary to :u:tv“ others from
the perpetration of erime, because we have other and
more cffectual means for the attainment of that objeet,
I say more effectual, for the effects produced upon the
public mind by an execution soon pass away, and are
forgotten; whereas, every criminal who is punished
within the walls of a prison is a standing monument
of the consequences of crime, a continual varning to
others. Add to this, that if capital punishments were
abolished, there would be no '[]{""'C"E"'--HT} for a pardoning
power; and you present the certais ity of punishment
in fearful prospective to the mind of L"'.‘L‘l‘}' member of

* Were 'T'H"I.L‘II I!:*.lnsmm its wholly abolishe!, a par H“fng power
woild =i}l be necess: ary in one cage, viz. when an individual whe has
been condemned (o impriseninent on testimony which is afierwards found
te be [alse. And this affords me anstiier argument against capital pun-
ishment. Moral certainty, strictly speaking, is only the highest degree
of probability; and should an innocent person be put to deatn, which ma
be the case, how can reparation be made? Lilz cannot be restored. ﬂ
were belter that an hundred eriminals should be acquitted, than that one

wnocent person should be put to death.
QR
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community, which would have a greater tendency in
reventing crime than the uncertain prospeet of death

itself. The punishment of death is not absolutely

necessary, it is therefore unjust and inexpedient.

4. Capital punishments are unjust, because they do
not admit of grades. Crimes against human laws should
be estimated by the injury sociely sustains. Should
an useful member of community kill an infant, or a
decrepid pauper, would the injury sustained be so great
as to justify a greater in the death of the useful mem-
ber committing it? I trow not. Yet he receives the
same amount of punishment, as though he had mur-
dered the president of the United States. In a moral
point of view, the deed might be equally eriminal—
not so in the view of human laws.

The physical and mental powers of man are limited.
Beyond a certain degree pain cannot be endured. And
hence it is impossible that human laws should in all
cases administer a punishment adequate to the injury
done to society. Therefore, ¢¢ the degree of punish-
ment, and the consequences of a crime, ought to be
80 contrived as to have the greafest possible effect on
others, with the least possible pain to the delinguent.
If there be any society in which this is not a funda-
mental prineiple, it is an unlawiul society; for man-
kind, by their union, originally intended to subject
themselves to the least possible evils.””*

5. The remarks of Blackstone, on the expediency
of capital punishment, are deserving of serious consi-
deration. ¢ 'T’hough the end of punishment is to deter
men from offending, it never can follow from thence
that it is lawful to deter them at any rate and by any
means; since there may be unlawful methodst of en-
forcing obedience to the justest laws. IEvery humane

* Becearia on Crimes and Funishments, ch. xix, a work from which
1 have derived much satizfaction, and to which I am indebted for seves
ral remarks on the subject under consideration,

T Itis lefl foc the reader to judge, whether the punishment of death
i oot an ** unlawful method” of deterring othiers from the commission

of crime. Human tribunals possess no right to infict it; it is, conse-
queatly, unlawlul.

.z S
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legislator will, therefore, be extremely cautious of
establishing laws that inflict the penalty of death,
especially for slight offences, or such as are merely
positive. He will expect a better reason for his so
doing, than that loose one which is generally given—
that it is found by former experience that no lighter
penalty will be effectual.  For is it found upon farther
experience that capital punishments are more effectual?
Was the vast territory of all the Russias worse regu-
lated under the empress Elizabeth, than under her
more sanguinary predecessors? Was it, under Cathe-
rine Il less civilized, less social, less secure? And
yet we are assured, that neither of those illustrious
princesses, throughout their whole administrations,
inflicted the penalty of death; and the latter, upon full
persuasion of 1its being useless, nay, even pernicious,
gave orders for abolishing it entirely throughout her
extensive dominions *?

With such testimony in full view, it would seem
that the question at issue should be settled to the en-
tire satisfaction of every candid mind. YWhat has been
our personal observation in relation to this subjeet?
Have we observed that capital punishments tend to the
prevention of erime? No: 1 may venture to affirm
that no beneficial results have been observable, Have
they tended to exalt the standard of character? Nos:
they have tended, on the contrary, to vitiate the public
moral sense. They do violence to human nature.
They shock the more dignified feelings of the mind.
They induce hardness of heart, and consequent insen-
sibility to the better affections of humanity. What
can be a more horrid speetacle than a fellow being
hung between heaven and earth, struggling in the last
agonies of life, with the giant grasp of death? It must
be horrible. I have never witnessed an execution. I
never willy if 1 can avoid it. But such a spectacle
cannot be otherwise than appalling. It must naturally
produce an instinctive shuddering in the feelings of
every spectator. And what are they benefitted? Are
their morals improved? Are they impressed with a
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deeper hatred of transgression? Far otherwise. The
erime of the offender is forgotten in commiseration of
his fate. And I believe I am justified in affirming that
he is looked upon more as a martyr to the cruelty of
the laws, than as the victim of justice. Reflect!

The truth is, that when men, in the heat of passion
or revenge, are determined on the perpetration of
crime, they pay very little regard to consequences,
and if they cannot be deterred by the fear of a just and
reasonable punishment. they will not be deterred by
a greater. Death is looked upon asa momentary pang,
whereas there is something horrible in the very thought
of a protracted imprisonment.  Hence the assertion,
that the former is the morc merciful punishment.
When it can be established that merey to the eriminal
is the design of the laws in authorizing the infliction
of capital punishment, this assertion may have some
weight, but not before. Life 15 destroyed, because it
is believed to be the greatest evil man can possibly
inflict on his fellow man.

But shall society be burthened with the expense of
keeping criminals confined? Yes. Society 1sas much
bound to individuals, as individuals are to society.
Should the latter neglect their duty, the former would
not be justified in imitating their example. Shall we
put our eriminais to death, forsooth, to save the ex-
pense of keeping them? 'T'he same reason might be
urged in favour of putting to death the poor, the sick,
the lame, the halt, the blind. T hold that a murderer
is 25 much an object of commiseration as a man afflieted
with a loathsome bodily disease; and it is as much our
duty to heal the moral malady of the former, as the
physical infirmity of the latter.

The excellent observation of Montesquieu cannot
be too much admired, that ¢ in proportion as the go-
vernment is animated by the spirit of liberty, the more
mild will be the punishments”” Our government
professes to be solely animated by the spirit of liberty.
What course, then, should it pursue in relation to
eapital punishment? Shall it continue to sanction this




refined barbarism? Shall the spirit of Iiberty infuse
vitality into the withering veins of injustice? God

) forbid. The ¢ schoolmaster is abroad,” the spirit of
liberty is sounding the death-knell of political and
w | a mental slavery, in the most remote corners of the earth,

yet inhumanity and injustice are still sanctioned in the
United States, the temple of Freedom!
I have spoken freely on this subject. I have spoken
my honest convictions. My object is to call public
| atlention to this imporfant subject. Let humanity
g speak, and capital punishments will be abolished. Let

La Justice command 1t, and this foul stain on the huma-
B nity of a free people will be blotted out forever!
: APPENDIX,

| In the foregoing pages, the subject of capital pun-
| ishment is considered without relation to the testimony
S of the Scriptures. The object designed, was to ex-
' clude even the appearance of sectarianism, inasmuch
1 as the distinguishing tenets of any sect or denomination
of Christians should not be permitted to mar the union
of the friends of justice and humanity, in so important
a question as that of procuring the entire abolishment
of the punishment of death. It is deemed advisable,
however, to add, by way of an appendix, a few re-
marks on the argument in fivour of capital punish-

ment, founded on the Old Testament,

GENESIS. ix. 6, ¢“ Whoso sheddeth man’s blood, by
man shall his blood be shed. Exopus, xx1.23,*Thou
shalt give life for life.” On these two passages the
argument is founded, which supposes that, as those

- laws were of Divine origin, they are of perpetual au-
thority. The answer embraces many considerations:

| I. The argument, if admitted, proves too much, and
, therefore proves nothing; for if we are bound by the
Mosaic law, (in which may be included the first quo-
tation, inasmuch as the latter is evidently founded
thereon,) if we are bound by the Mosaic law in any

T
T .




ki ey BTk e b e W e e - e BT ol I

¢

I

| 22

i one particular, it is reasonable to suppose we should
! be bound to fulfil all its requirements. If, then, we
I are required, on the authority of the old dispensation,

to give life for life, we are also required,

1. To keep the Passover—for the command is
equally imperative, KExodus, 12.  Yet in the same
chapter it is said, ¢ Ye shall keep it a feast to the Lord
throughout your generalions.” :

2, We are also required, on the same authority, to '.
adhere to the rite of cireumeision. The command 18 |
equally imperative with that of shedding blood for
blood. See Gen. xvii. 9—11.

8. The rites aud ceremonies of the Levitical priest- L8
hood are also enjoined, on the same authority, as may r
be seen by consulting the books of Moses. Yet all
Christians allow that the priesthood of Aaron has been
superseded by that of Christ

4, It will be remembered that murder was not the
only erime punishable with death under the old dis-
pensation. The following are among the offences, ‘.
with the penalty of capital punishment annexed: 1. "--ﬂnb-

e —— - -

Murder, for which no satisfaction was to be taken.
2. Crime against nature. 3. Kidnapping. 4. 1f a
stranger approached the tabernacle he was put to death,
5. Adultery. 6. If an unruly ox killed a man or wo-
man, the owner and ox were put to death. 7, Smit-
ing father or mother. 8. Cursing father or mother. :
9. Filial disobedience. 10. Deut. xiii. 5. 11. Deut.
xxil. 21. 12. Witcheraft. 13. Kindling a fire, ga-
thering sticks, or performing any kind of work on the
Sabbath, (7th day.)

All these offences were punished by death under
the law of Moses. Why has our penal code selected
murder from the number? Let it be remembered that J@
there is as much authority for putting a child to death
for gathering sticks on Saturday, as there is for inflict-
ing capital punishment on a murderer, i. e. so far as
the authority of the law of Moses is concerned.

5. Our laws in relation to the punishment of death,
are deficient in several other particulars, if the laws
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of Moses are the standard: 1, Under the legal dispen-
sation, ¢ cities of refuge’ were appointed, in which
the murderer would be sale, not only from the laws,
but from the ¢ ayenger of blood.”” Where are our
¢ cities of refuge?”’ We have none. 2. Under the
Mosaic law, there werz wo degrees of murder. Qur
penal code makes a cistinction, and wisely, between
murder and manslanghter. ¥ hy is this done? Why
is not every one who sheds blood, treated as the Jew-
ish lawgiver direcis? 3. Under the legal dispensation,
if a master killed a slave, he eould evade the penalty
of death, by the payment of a stipulated sum of money.
Why is not thisa constituent portion of eur penal code?
For let it be remembered, that there is no more autho-
rity in one case than the other.

II. The command to take life for life is evidently
a law of retaliation. Ixodus, xxi. 23—25. ¢ Thon

/ shalt give life for life, eye tor cye, tooth for tooth,
hand for hand, fool ior foot burning for burning,
L.\"L‘. wound for wound, strine for stripe,”

; 1. Why are not these reouisitions obeyed by our
laws? Will the advoeates of capital punishment, so

5 far as their arguments are drawn from the laws of
Moses, be consistent? If so, they must contend for

: the propriety of taking eye fur eye, and tooth for tooth,

| for these commands sve connected with the command,

A if such it be, to take life for life. The Greeks and

: Romans adhered to the law of retaliation. And so far

1 did they extend the principle at Athens, that if a man

| put out the eye of anothier who had but one, the offen-
| der was condemned to lose doth his eyes, as the loss

f of one would not be an equivalent misfortune,
-L 2. Jesus Christ ¢:ndemned the law of retaliation.
- “ Ye have heard that it hath been said, an eye for an
eye, and a tooth for a tooth; but I say unto you that
ye resist not evil.”” 'The same passage which says,
“ eye for eye, tooth for tooth,” says also, “ thou shalt
give life for life.”” They are, therefore, united in the
tondemnation. By commanding us to ““ resist not
evil;”” the Saviour undoubtedly intended to dissuade

- ——
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from retaliation, which he had just condemned. How |
stands capital punishment in the light of the subject? |
Is it not perfect retaliation to take the life of a mur- :
derer? I am not accouniable for the objeection, that (i
imprisonment is as much retaliation as capital punish-
ment, for I deny the existence of a right to inflict more
pain upon an individual than will ultimzte in his be-
nefit.

3. I consider the passage quoted from Genesis,
% Whoso sheddeth man’s blood, by man shall his blood
be shed,’ to be nothing more than a declaration, that
the untutored passions of mankind would manifest such
a result. Jesus said to Peter, ¢¢ all they that take the
sword, shall perish with the sword,” Malt. xxvi. 52, i
which by no means implies that they are cause and
effect, inevitably. Washington took the sword; he
did not perish with the sword. I am persuaded that
Moses so understood the passage under consideration.

He represents Cain as fearing that he should be slain
by whoever met him. The Almighty, who was judge
of the cause, instead of sanctioning, prohibited retalia- i'-‘\\
tion, by placing a mark on the murderer. 1\

On the whole of the foregoing argument I would 1
remark, that Moses was the lawgiver of the Israelites.
In the then rude state of society, those sanguinary laws
MIGHT have been necessary, but as they were evidently
founded in the principle of retaliation, which our Sa-
viour condemned, I cannot admit, as evidence of ca-
pital punishment, in the present state of society, the
bloody code of the Jewish lawgiver.

The cruelty of putting a child to death for filial dis-
obedience, the worse than savage barbarity of inflict- |
ing the punishment of death for picking up sticks op \
kindling a fire on the seventh day of the weck, is so
very repugnant to the better feclings of humanity, so
opposed to the mild precepts of the Christian religion,
and so destructive ol the ends of justice, that I marvel !
greatly when a bloody law of an abrogated covenant

18 adduced, in the present enlightened age, in favour
~of capital punishment. ' '
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