
Retirement Guidance

RET IREMENT  SERV ICES

RETIREMENT PLANS GET REGULATORY RELIEF 

FROM HURRICANE HARVEY

The Internal Revenue Service (IRS), Department of Labor (DOL), 

and the Pension Benefit Guaranty Corporation (PBGC) are waiving 

penalties and extending deadlines for Hurricane Harvey victims. The 

relief applies to plan administrators or contributing sponsors in the 

designated disaster areas as determined by the Federal Emergency 

Management Agency (FEMA). A list of affected areas can be 

accessed at FEMA’s website: https://www.fema.gov/disasters.

IRS Relief 

All 401(k), 403(b), and Governmental 457(b) plans are granted relief from 

loan or hardship withdrawal verification requirements. There is no relief 

for 457(b) plans sponsored by tax-exempt organizations. The IRS did not 

specifically mention 409A plans; however, we believe the IRS would find 

that Harvey is an unforeseeable emergency, permitting distributions under 

those plans as well. 

Any hardship taken from August 23, 2017 through January 31, 2018 resulting from Hurricane Harvey may qualify for the 

following relief: 

 � Plan sponsors may rely on representations from the employee as to the need for and the amount of a hardship 

withdrawal, unless there is knowledge to the contrary. 

 � There is no requirement to suspend employee contributions once the hardship is taken. 

 � Normal tax rules are still applicable, including the additional ten percent income tax. 

 � In addition, hardships may not be taken from safe harbor contributions, QMACs, QNECs, employer contributions to 

403(b) custodian accounts, or amounts in elective deferral accounts that exceed the participant’s deferrals. 

SAMUEL A. HENSON, JD
Senior Vice President  

Director of Legislative & Regulatory Affairs

AUTHOR

The following deadlines have been 

postponed to January 31, 2018:

 � PBGC premium payments 

 � Single Employer Plan Termination 

Form 500 and 501

 � Reportable Event Notices

 � Annual Report Form 5500 

Filing Deadlines Extended

https://www.fema.gov/disasters
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 � If loans or hardships are not already allowed in the plan document, plans must be amended no later than the end of 

the first plan year beginning after December 31, 2017. 

 � Documentation such as spousal signatures or death certificates may be delayed until as soon as practical, provided a 

good-faith effort has been made under the circumstances.

DOL Relief 
A DOL press release outlined several points relating to Hurricane Harvey. Specifically, defined contribution plans must 

normally provide a blackout notice if there will be a temporary suspension for more than three business days of 

participant rights to direct investments, or receive loans or distributions. The requirement to provide advance notice is 

waived for failures due to events beyond the administrator’s control. Harvey was obviously beyond the administrator’s 

control and the DOL will not require a written finding. In addition, the DOL will not treat the failure to timely deposit 

deferrals and loan repayments as a fiduciary breach or prohibited transactions if:

 � either the employer or the employer’s service provider (e.g. payroll processor) was in the disaster area,

 � the failure is attributable to Harvey, and

 � the employer and/or service provider acts reasonably, prudently, and in the interest of employees to comply as soon 

as practical under the circumstances.

The IRS will also not assert a prohibited transaction penalty tax on the late deposit, as discussed above.

PBGC Relief 
The PBGC normally provides instructions for claiming disaster relief with specific filings. If there are no instructions, then 

include the words “Disaster Relief Announcement 17-09” at the top of the filing. If you receive an inquiry or bill from 

PBGC that appears not to take disaster relief into account, return it with the same wording written at the top. The relief 

generally applies to:

 � Premiums: For any premium filing required to be made for the plan beginning on or after August 23, 2017, and on 

or before January 31, 2018, PBGC will waive applicable penalties if the filing is made by January 31, 2018, but not the 

applicable interest charge.

 � Single Employer Plan Terminations: The following plan termination deadlines for plans that fall on or after 

August 23, 2017, and on or before January 31, 2018, are extended to January 31, 2018:

 h The deadline for filing the standard termination notice (Form 500). 

 h The deadline for completing the distribution of plan assets.

 h The deadline for filing the post-distribution certification (Form 501) without penalty. 

 � Distress Terminations: If the deadline for filing the distress termination notice (Form 601) is on or after 

August 23, 2017, and on or before January 31, 2018, that deadline is extended to January 31, 2018. 
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 � Reportable Event Notices: If a plan is responsible for filing a reportable event post-event notice (29 CFR Part 

4043, Subparts A and B) for which the deadline falls on or after August 23, 2017, and on or before January 31, 2018, 

that person’s filing deadline is extended to January 31, 2018. PBGC’s regulation on post-event notices of reportable 

events extends the reporting deadline for an active participant reduction event due to attrition until the premium due 

date for the plan year following the event year. If such an extension applies to a reportable event notice, and the 

premium due date for the plan year following the event year is extended because of a disaster, the extended due 

date for the reportable event notice is further extended until the extended premium due date. In the case of notices 

required in advance of the effective date of a reportable event, the PBGC will grant relief where appropriate on a 

case-by-case basis. 

 � Annual Employer Reporting: PBGC sometimes requires annual financial and actuarial information reporting from 

contributing sponsors (and their controlled group members) maintaining plans with large underfunding or certain 

missed contributions or funding waivers. PBGC will grant relief on a case-by-case basis for these reports. Regulations 

permit the filing of certain actuarial information 15 days after a plan’s Form 5500 due date, if certain requirements are 

met. If such an alternative due date is based on a Form 5500 for which there is a Form 5500 Disaster Extension, the 

15-day period in PBGC’s regulation will automatically be measured from the Form 5500 Disaster Extension Date.

 � Requests for Reconsideration or Appeals: The deadline for requesting review of a PBGC determination under 

PBGC’s regulation on Rules for Administrative Review of Agency Decisions is generally 45 days (for an appeal) or 

30 days (for a reconsideration request) after the determination date. If the deadline for filing an appeal or a request 

for determination reconsideration falls on or after August 23, 2017, and on or before January 31, 2018, that person’s 

deadline for filing the appeal or reconsideration request is extended to January 31, 2018.

Next Steps
The IRS automatically identifies taxpayers in the covered disaster area and applies relief. If an affected taxpayer still 

receives a penalty notice, he or she should call the telephone number on the notice for abatement of interest and 

penalties. Affected taxpayers who reside, or have a business, outside the covered disaster area must call the IRS hotline 

at 866-562-5227 to request relief. Additional resources provided by the IRS can be accessed at www.irs.gov (keyword 

search “disaster assistance”). The PBGC has also set up a Hurricane Harvey webpage within their website at  

www.pbgc.gov. The DOL will continue to update their guidance at www.dol.gov/agencies/ebsa/employer-andadvisers/

plan-administration-and-compliance/disaster-relief. 
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