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DOL Issues Hurricane Harvey Guidance, 
Rethinks Disability Claim Regs; 

IRS Auditing PCORI Fee Calculations 

The US Department of Labor (DOL), following on the heels of an earlier announcement by the 
Internal Revenue Service, has issued broad-based general guidance intended to protect 
employee benefit plan participants (and their employer plan sponsors) related to reporting, 
disclosure and even plan-imposed deadlines in the wake of Hurricane Harvey. 

The DOL’s guidance includes a news release and a set of frequently asked questions designed 
to assist individual plan participants. 

Healthcare plan sponsors have a variety of reporting and disclosure obligations under ERISA, 
including Form 5500 filings, COBRA general (initial) and election notices, summaries of 
benefits and coverage (SBCs), summary plan descriptions (SPDs), summaries of material plan 
changes, marketplace notices, and similar disclosures and reports. Plans also impose deadlines 
for employees to elect benefits during open enrollment, or to submit claims or request 
coverage changes due to special enrollment or similar events. 

The DOL guidance basically says to plan sponsors, “We’re willing to go easy on the ERISA 
deadlines that apply to you and your plan, and we’d like you to go a little easy on the 
deadlines imposed by your plan on its participants, if your participants have a difficult time 
complying due to the hurricane.” Here’s the relevant extract from the DOL guidance: 

The Department recognizes that plan participants and beneficiaries may 
encounter an array of problems due to the hurricane, such as difficulties meeting 
certain deadlines for filing benefit claims and COBRA elections. The guiding 
principle for plans must be to act reasonably, prudently and in the interest of the 
workers and their families who rely on their health plans for their physical and 
economic well-being. Plan fiduciaries should make reasonable accommodations 

https://www.irs.gov/newsroom/tax-relief-for-victims-of-hurricane-harvey-in-texas
https://www.dol.gov/newsroom/releases/ebsa/ebsa20170830
https://www.dol.gov/sites/default/files/ebsa/about-ebsa/our-activities/resource-center/faqs/faqs-for-participants-beneficiaries-following-hurricane-harvey.pdf
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to prevent the loss of benefits in such cases and should take steps to minimize 
the possibility of individuals losing benefits because of a failure to comply with 
pre-established timeframes. 

 

In addition, the Department acknowledges that there may be instances when full 
and timely compliance by group health plans and issuers [insurers] may not be 
possible. Our approach to enforcement will be marked by an emphasis on 
compliance assistance and include grace periods and other relief where 
appropriate, including when physical disruption to a plan or service provider’s 
principal place of business makes compliance with pre-established timeframes for 
certain claims’ decisions or disclosures impossible.  

For example, if due to a layoff on account of Hurricane Harvey, an employee loses eligibility 
for group health coverage, and the plan has a difficult time dispatching a COBRA notice to the 
employee, or the employee has difficultly in timely making and returning the COBRA election, 
the guidance is intended to supply or encourage some relief in that context. Similarly, if an 
employer affected by Hurricane Harvey begins a 30-day open enrollment period on October 1 
but, due to the hurricane and its aftermath, the employer has difficulty supplying SBCs to 
employees in connection with enrollment, or employees have difficulty in timely making 
coverage elections, the DOL guidance appears to give the employer some leeway and also 
encourages the employer to cut the employees some slack. 

Lockton comment: The DOL guidance and the earlier IRS announcement also 
provide specific relief for various reporting, disclosure and other obligations applicable 
to retirement plans, such as the prompt forwarding of employee contributions to the 
retirement plan trustee, the issuance of blackout period notices related to plan 
investments, etc. 

DOL Rethinking the Revised Disability Plan Claim Regulations 

The DOL’s newly revised regulations related to the handling of claims under disability plans 
are due to come online for claims incurred on or after January 1, 2018 (see our Alert on those 
regulations), but the DOL is apparently rethinking the rules. The Department recently notified 
the public that it is reviewing the regulations “for questions of law and policy.” 

Lockton comment: While the DOL’s reassessment might signal good news (such as a 
loosening of the new requirements), the announcement leaves insurers and plan 
sponsors in something of a bind, not knowing whether to amend their plans to reflect 
the new requirements, or wait to see if they are relaxed or rescinded. 

IRS and PCORI Fee Audits 

The IRS is actively auditing group health plan sponsors’ Patient Centered Outcomes Research 
Institute (PCORI) fee filings for accuracy. The PCORI fee is an annual per-enrollee charge 
assessed against insurers (for insured plans) and plan sponsors (for self-insured plans), to 
help fund research into the comparative effectiveness of certain healthcare treatments.  

http://s3-us-west-2.amazonaws.com/lockton-corporate-website/Compliance-Alerts/Compliance/Final_02232017_Disability.pdf
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Employers responsible for paying the fee must submit the fee with an IRS Form 720 filing, due 
each July 31. See our recent Alert on the PCORI fee and its filing. 

Lockton comment: Several Lockton clients have reported IRS audits of their fee 
calculations. It’s unclear why the IRS is taking an active interest in the PCORI filings; 
the amounts are relatively modest, particularly in comparison to Affordable Care Act 
employer mandate penalties, which the Service has had difficulty enforcing to this 
point. But the audits are a reminder to self-insured employers to heed the PCORI fee 
calculation methodology, and the filing and payment obligations. 

Edward Fensholt, J.D. 
Compliance Services 
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