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COVID-19: Understanding your 
employer’s liability coverage
Exposures from COVID-19 have presented unique challenges to most organizations. This may be especially true as 
business strive to keep their workforce protected from the virus. In general, employers have a legal responsibility 
to provide reasonable care for the health and safety of their employees. Organizations may be found liable if 
that duty is breached, resulting in potential compensation for the employees’ injuries and damages which were 
caused, or materially contributed to, by that failure.

Employer’s liability coverage 
Subject to the policy terms and conditions, Employer’s Liability (EL) provides coverage to the insured (employer) 
for liability to employees for work-related bodily injury or disease, other than liability imposed on the insured by a 
Workers’ Compensation law.  Importantly, EL can also apply to damages “for injury or disease to a spouse, child, 
parent, brother, or sister of the injured employee, provided these damages are the direct consequence of bodily 
injury that arises out of and in the course of the injured employee’s employment.”

Given the highly contagious nature of COVID-19, it is reasonable to expect an increase in workers’ compensation 
claims alleging that the employee was exposed while at work. This is especially true for healthcare workers 
and other industries deemed “essential.”  In fact, several states have already expanded the “presumption of 
compensability” to all workers in these sectors.  This could lead to a greater number of Employer’s Liability claims 
as employees’ families fall ill and allege the employer did not properly protect them from the dangers related to 
COVID-19. This exposure may become more widespread as companies across industries resume operations and 
employees return to work.

Employer’s liability vs. general liability
While other liability coverages (i.e., general liability, umbrella and excess liability) can be modified via 
endorsement to exclude loss arising from communicable disease, such endorsements are not permitted under 
workers’ compensation policies.  Therefore, in the event a COVID-19 related loss could be submitted to either the 
general liability or worker’s compensation policy. An exclusion on the general liability policy may restrict coverage 
and the workers’ compensation policy may offer the broader coverage grant. 

Most Insurance Services Office (ISO) based general liability policies will also contain coverage exclusions related 
to workers’ compensation and employer liability related losses.
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Factors which may be evaluated for potential 
employer’s liability claims
As outlined above, employer’s liability coverage provides protection for the insured employers’ liability of 
employees’ work-related bodily injury or disease, other than liability imposed by a state’s workers’ compensation 
law. With COVID-19 exposures, negligence outside of the liability of a jurisdiction’s workers’ compensation law 
may include: 

 • The employer had a legal duty to protect the employee from any undue harm or injury. As an example, did the 
employer provide personal protective equipment (PPE) to its workers? 

 • The employer’s actions or omissions violated that duty. For example, the PPE required by the Occupational 
Safety and Health Administration (OSHA) was not provided. 

 • An employee was injured as a direct result of his/her employer’s violation of this duty. For example, the worker 
was exposed to COVID-19 as a direct result of not being provided PPE. 

 • The exposed worker suffered damages due to their illness caused by COVID-19.

FROM AN ALLEGED BREACH OF DUTY, CLAIMS UNDER THE EMPLOYER’S LIABILITY COVERAGE WILL 
GENERALLY CENTER AROUND FOUR TYPES: 

1. THIRD PARTY OVER ACTIONS: For example, a worker exposed to COVID-19 files a claim against the building 
owner, who in turn makes a third-party claim against the worker’s employer, based upon a direct tort claim or 
contractual obligation. 

2. DUAL CAPACITY CLAIMS: An injured worker contends their PPE, which is also manufactured by their employer, 
is defective resulting in an exposure to COVID-19. The employee can seek a claim against their employer 
contending it is liable as both the employer and the manufacturer. 

3. Loss of consortium: A claim made by the spouse of an injured worker for loss of services. 

4. CONSEQUENTIAL BODILY INJURY: Allegations by a family member that they were also exposed to the 
coronavirus from the employee’s illness and work-related exposure.

Losses related COVID-19 will be examined under these described factors from presented claims submitted to 
insurance carrier markets. The insurance carriers have the sole authority to evaluate and communicate coverage 
positions from the presented claims. Organizations with potential losses resulting from COVID-19, should report 
their claims through the appropriate insurance policies in a timely manner.

Strategies to reduce employer’s liability exposures
Employers should begin to evaluate and create plans to reduce their exposures, in preparation of when many of 
their workers eventually return to their facilities. Both the Center for Disease Control and Prevention and OSHA 
have developed detailed workplace guidelines in this area.

Lockton has also identified areas of further consideration, which can be examined in conjunction with the CDC 
and OSHA guidelines:

 • Lockton’s Restarting business operations

https://www.osha.gov/Publications/OSHA3990.pdf
http://s3-us-west-2.amazonaws.com/lockton-corporate-website/Uploads/Blind_Site-NEW/DDS/Restarting_business_operations.pdf

