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Chapter 16

A FUTURE UNCERTAIN:
FOOD IRRADIATION FROM
A LEGAL PERSPECTIVE

Denis W, Stearns

Introduction

Food irradiation is not a new technology; its effectiveness in killing mi-
crobes in food has been known for more than 80 years.! It is estimated
that 500,000 tons of food are irradiated each year around the world.? Yet,
in the United States, the GAO reports that the amount of food irradiated
each year represents a “tiny fraction of the total amount of food con-
sumed . This is so despite the fact that the CDC estimates that irradiating
meat and poultry could prevent nearly a million cases of foodborne ill-
ness, 8,500 hospitalizations, more than 6,000 catastrophic illnesses, and
350 deaths in the United States each year.3

There are numerous and conflicting factors that could explain why the
food industry has not adopted irradiation as a preventive technology.
These factors include technical feasibility, the high capital costs of irradi-
ation equipment, the reluctance to be a firstmover in a competitive, low-
profit-margin industry, a market limited by consumer concerns, and a
wide variety of other economic disincentives for safety-related process
innovation.*

Viewed from a legal perspective, which is to say the perspective of an
attorney practicing in this area, the industry’s failure to adopt irradiation
technology, or to widely use irradiated products, is more difficult to ex-
plain. Indeed, to the plaintiff attorneys who handle the majority of food
product cases filed each year, the extremely limited use of irradiation in
the food industry is extremely puzzling.5
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Food irradiation has the capacity to substantially reduce not only the
risk of lost sales that result from an outbreak or recall but also the law-
suits that inevitably follow.The filing of these lawsuits is nearly always ac-
companied by significant and sustained media attention, most of it nega-
tive. Moreover, during the course of litigation, news about the outbreak
continues to come out, often depressing sales and the company’s stock
price. For example, in the year that litigation arising from a Salmonella
outbreak linked to a Chicago-area restaurant was pending, the value of
the company's outstanding shares fell by sixteen percent, for a loss of a
half billion dollars.®

Given that there is rarely, if ever, an effective legal defense against an
outbreak-related foodborne illness claim, one might reasonably assume
that manufacturers and restaurant OWners would adopt food irradiation,
or the use of irradiated food, as a means of reducing their lawsuit-related
risk exposure. But that has certainly not occurred.

Nonetheless, when viewing the issue of food irradiation from a legal
perspective, three preliminary conclusions can pe reached. First, the
widespread adoption of irradiation technology is unlikely to occur based
on legal incentives in the absence of a regulatory mandate or customer
demand for a safer product linked to a specific acceptance of irradiation.
Second, a legal duty to irradiate already exists with regard to susceptible
populations, and the legal consequences associated with the breach of
this duty may turn out to be the primary driver of greater consumer ac-
ceptance of irradiated food pmducts.’l“hird, the question of whether food
irradiation poses any long-term safety risk to the consumer raises the pos-
sibility of future legal liability that acts as a further disincentive to the
adoption of the technology.

Liability for the Manufacture of a Defective Food Product

There is a commonly held misconception in the food industry. That mis-
conception is that liability for a product-related injury requires proof of
negligence.” As a result, it is assumed that if a person injured by a prod-
uct wants to sue to recover damages, she must be able to present evi-
dence that the product was defective because the manufacturer failed to
use reasonable care in making it. It is further assumed that if a person
cannot come up with such evidence, or if the manufacturer can prove it
acted as carefully as possible, the lawsuit will fail. These assumptions,
however, represent wishful thinking on the part of food industry.

The rule that governs the right to recover for productrelated injury is
decidedly stricter than is often assumed. Indeed, the rule is called strict
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liability for a reason; it is liability without regard to fault. And, at present,
some form of strict liability exists in all 50 states.®

The Origins of Strict Liability in Tainted Food Cases

The rule of strict liability has its roots in the judicial creation of a legal
remedy for people injured by unsafe food.? The seminal case is a 1913 de-
cision by the Washington Supreme Court, Mazetti v. Armour &
Company. 10 [t has been called “one of the most important cases in the de-
velopment of early twentieth century product law in the United States.’!!
The case involved canned tongue that had somehow gone foul, causing
the person who ate it to become quite sick. In holding that the injured
person could sue the manufacturer, even though it had no contractual re-
lationship with it, the court recognized that there exists in law an implied
warranty (Or promise) that all food sold is fit for consumption, and that,
when it is not, the manufacturer is liable for the injury so caused.

This new rule was said by the court to be necessary due to the “mod-
ern method of preparing food for use by the consumer,and the more gen-
eral and ever increasing use of prepared food products” The rule was
also premised on what it called “the demands of social justice.”

The law was being forced to catch up with the rise of mass production
and broader distribution of consumer products. A new relationship be-
tween producer and user was emerging, and the courts were being called
upon to grapple with the socio-legal implications.12 Whereas previously
a person might grow his own food, or buy food from someone with
whom he had a personal relationship in a face-to-face dealing, now pack-
aged food came from myriad sources with nothing to identify the maker
except brand names. For this reason, prand names came to be trusted as
guarantees of consistent product quality—so much so that even now
consumers prefer branded over nonbranded products because they re-
duce concerns about product quality.'?

The Modern Rule of Strict Liability

The modern rule of strict liability was first announced by a court in 1963
in a case that involved a defective power tool. The case was Greenman
v Yuba Power Products,and it did away with the legal fiction that a man-
ufacturer’s lability for injury was based on the implied promise that the
product was safe to use.'* Writing for the California Supreme Court,
Chief Justice Roger Traynor, widely considered a father of product liabil-
ity law, stated that it was «clear that the liability is not one governed by
the law of contract warranties but by the law of strict liability in tort.”

:
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Under this new rule of strict liability, to hold a manufacturer liable, a
person injured while using a product need show only that: (1) the prod-
uct was defective; (2) it was used as intended: and (3) the defect caused
the injury. The care used in the manufacture of the product is irrelevant
to the determination of liability. The only issue in a product lability case
is the defectiveness of the product, not the manufacturer’s conduct in
somehow allowing the defect to come into existence. As a result, proof
of negligence is not required to recover damages in a product defect
case. And although strict liability has given rise to controversy in other
contexts, there has been little if any when applied to food.'>

Defining Products and Defects

There are three kinds of product defects that give rise to strict liability:
manufacturing defects, design defects, and marketing claims. Food injury
claims primarily involve manufacturing defects, the most straightforward
and uncontroversial of product claims. As one commentator has aptly
pointed out, when talking about a manufacturing defect, the need for a
definition is not obvious. For decades, both courts and commentators
considered the meaning of the “manufacturing defect” concept so self-
evident as to be self-defining.'

The inquiry into whether a product is defective closely coincides
with common sense. A product is defective for not being used how it
was supposed to be. Put in more strictly legal terms, the product is not
reasonably safe in construction because, as one state legislature has de-
fined it, “the product deviated in some material way from the design
specifications or performance standards of the manufacturer, or devi-
ated in some material way from otherwise identical units of the same
product line!” This is in marked contrast to design and marketing
defect cases in which the defective products are said to be “generically
dangerous,” because every product unit designed and marketed in
the same way shares the same risk potential. 18 The risks associated with
an entire product line are, as a result, potentially charged to the manu-

facturer.'?

Proving the Existence of a Defect in Food

Just as it is commonly assumed that proof of negligence is required to es-
tablish liability for a product-related injury, so it is equally commonly as-
sumed that proving the existence of a defect is difficult in food cases.?”
This assumption might seem reasonable, at first glance, because food
products are typically destroyed—that is, eaten or discarded—and thus
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direct evidence of the defect rarely exists. Fortunately for the injured per-
son, direct evidence is not required to prove the existence of a product
defect, or precisely how or why the product failed.

In manufacturing defect cases the fact of product malfunction, and re-
sulting injury, is by itself enough to give rise to a presumption of negli-
gence and thus liability in most states. This is sometimes referred to as the
malfunction doctrine.2! Its fundamental premise is the high correlation
between the existence of a defect and a failure of some kind in the man-
ufacturing process.?? This makes the issue of negligence not worth the
cost and uncertainties of trying to prove.Thus, in the case of a manufac-
turing defect, it is simply not a useful exercise to ask whether the defect
could have been prevented; the existence of the defect is by itself suffi-
cient to impose liability.

For cases involving unsafe food, it is nearly always a manufacturing de-
fect at issue, especially when pathogens such as £. coli O157:H7, Salmo-
nella, or hepatitis A are involved. And although it is true that a manufac-
turer is not liable for a product-related injury unless the product is both
defective and unsafe, in food cases this is a distinction without a differ-
ence. Food that is unsafe because it is unfit to eat is by definition defec-
tive. For that reason, it is rare to have a defendant in a food contamination
case dispute liability unless there is a serious question of causation, or
some other productrelated problem of proof.?3 Moreover, because only
cases with problems of proof, or uncertain damages, tend to go to trial,
this would explain the low win percentage for plaintiffs who go to trial,
and the relatively small damage awards for those cases the plaintiffs do
win.2? In short, unless a defendant acts irrationally, defective food cases
nearly always settle.

strict Liability Creates Few If Any Legal Incentives in Favor of
Food Irradiation

The rationales supporting the rule of strict liability are hotly debated.?>
That is, except when it comes to food cases. As noted by one group that
exhaustively studied the topic:

Although the doctrine of strict liability (or recovery without proof of
fault on the part of the seller) is controversial in some contexts, it has
not elicited any substantial outcry with respect to food-related harms.2¢

One reason for this lack of controversy is the primacy the public gives to
food safety, particularly when it comes to microbial contamination. In
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one study, the number one food safety concern cited was the risk of con-
tamination by bacteria or other microorganisms,27

Another reason for the lack of controversy is that manufacturers have
near-exclusive access to the information needed for the effective control
of product hazards. Strict liability is therefore intended to motivate man-
ufacturers to use the information to reduce the occurrence of product-
related accidents.?® In addition 1o the information advantage they pos-
sess over consumers, manufacturers also get to make a deliberate choice
about the level of investment in production quality and control
processes.-’-‘) Certainly, many of these choices are dictated by regulatory
regimes such as those that require USDA-inspected meat-processing facil-
ities to adopt HACCP plans.> But even 5o, the details of such plans, in-
cluding the technologies used, remain solely in the control of the manu-
facturer. As a result, the fact that a plant is federally inspected and its
HACCP plan required as a matter of regulatory law provides no legal de-
fense to a strict liability claim, despite the meat industry’s continuing ar-
guments to the contrary.’!

Consequently, when it comes to food irradiation it is reasonable to ask
why the continued prevalence of foodborne illness outbreaks has not
given rise to the greater adoption of this technology. The USDA’s
Economic Research Service has looked at the issue from an economic
perspective without finding any one answer. 22 It has also looked at incen-
tives to food safety from the perspective of product liability, concluding
in part that a lack of information about the true costs of food-related liti-
gation prevented anything but educated guesscs.f”-” A national committee
on ensuring safe food concluded the same thing.>*

From the perspective of the attorneys who have handled the majority
of food defect cases over the last several years, it appears that resistance
to irradiation and other innovative preventive technologies is in part the
result of a kind of corporate denial of risk. Time after time it seems that
only the benefit of hindsight motivates companies to act, even when the
risk was foreseen and preventable. For example, something as simple as
the scheduled replacement of water heaters would likely have been
enough to prevent the Sabmonella outbreak at a Chicago-ared restaurant
closed when sales did not recover. But the investment in this policy
change did not occur until after the outbreak happened, too late for those
injured in it.

Improvements accomplished after an accident are something that the
law has long taken into account. For example, evidence of “subsequent
remedial measures” is not admissible at trial “to prove negligence, culpa-
ple conduct, a defect in a product, a defect in a product’s design, or 4
need for a warning or irttstlruction,"~"’s The reasons for the Rule are many,
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but the most notable and widely accepted one rests on a social policy of
encouraging people to take, or at least not discouraging them from tak-
ing, steps that advance safety.3°

Although the doctrine of strict liability is supposed to create a similar
kind of encouragement of improved product safety, it is not at all clear
that the doctrine has had that effect in the food industry. Recall that the
great reforms of the early twentieth century were prompted in large part
by Upton Sinclair’s throwing open the doors of the slaughterhouse and
showing the public what really went on inside there.?” With the rise of
strict liability and its easing of the burden of proof on the issue of prod-
uct defect, the focus is no longer on how the manufacturer acted.And al-
though this is a good thing for those injured by defective products, be-
cause it nearly guarantees them a recovery that they might not otherwise
have received, it remains open to question whether strict liability might
be more disincentive than incentive when it comes to the adoption of ex-
pensive preventive technologies.

On the other hand, as expertise in food-related litigation continues to
be concentrated in one or two law firms, there may yet be a tipping point
that results in the availability of new information that would allow the
more thorough and accurate analyses that most agree are necessary to
ensure improved food safety. The number of confidential settlements may
decrease as attorneys representing plaintiffs refuse to agree to them.
More and better cases may start going to trial with verdicts becoming
part of the public records.And as discussed further below, plaintiffs may
begin to increasingly seek punitive damage awards for which there is no
insurance coverage available, thus causing greater economic harm to
companies who fail to adopt available food safety innovations.

In sum, although legal liability may in the short term be a relatively
weak incentive to proactive improvement in food safety, its potential re-
mains largely untapped. Therefore, as with so many things, time will tell.

A Possible Existing Legal Duty to Use Irradiated Food: The
Challenge of Highly Susceptible Populations

We know that not all segments of the population are equally at risk for
infection with a foodborne pathogen. Organisms that a healthy immune
system might otherwise fight off pose a greater risk to someone whose
immune system is impaired. Consequently, one major identified factor
contributing to the emergence of foodborne disease in the United States
is a significant annual increase in the proportion of the population with
decreased or impaired immune function.’® The members of these so-
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called “highly susceptible populations” include the elderly, preschool age
children, persons with AIDS or infected with the HIV virus, and anyone
else immunocompromised as a result of chronic disease, chemotherapy,
or organ—transplantatiou;‘”9 Because it is clear that the size of the highly
susceptible population is certain to grow, the food industry has no choice
but to take this increasing risk into account when making decisions
about what, if any, additional steps to take to prevent a parallel increase
in the incidence of foodborne iliness attributable to its product. Failing to
take action is likely to otherwise result in a potentially significant in-
crease in litigation.

Negligence: Failing to Avoid a Known and Avoidable Risk

Negligence is the failure to exercise ordinary care. What defines ordinary
care is in most cases knowledge of the risk. Actual knowledge is not re-
quired, however.The law attributes to one who acts both what is known
and what should be known or have been discovered. In other words, ig-
norance is no defense where the facts known or available would have
alerted a reasonable person to the likelihood of danger.

When dealing with a strict liability claim involving a manufacturing de-
fect, we know that proof of negligence is not required. This does not
mean, though, that there is no fault:; it means only that the plaintiff need
not prove fault to hold the manufacturer liable for her damages. And be-
cause a manufacturer cannot be held liable more than once and so pro-
vide an injured person with a kind of double-recovery, proving the cle-
ments of negligence, in addition to the elements of strict liability, gains
nothing. That said, there are times when proof of negligence is necessary,
as in when the entity being sued is not a manufacturer, and strict liability
does not apply.

Say, for example, you are 2 resident of an assisted-living facility and, as
part of the services provided for a monthly fee, you have access to a din-
ing room where three meals per day are served. The meals are prepared
on-site by employees of the facility. One morning you are given ¢ggs
benedict with hollandaise sauce made from unpasteurized shell eggs.You
eat the meal, are infected with Salmonella, and after a lingering, painful
illness, you die. Assuming that the owner of the facility is not deemed a
manufacturer, and the deadly breakfast not a product, then a case for neg-
ligence would need to be made.And given these facts, it would be an ¢asy
case to make.

The risk associated with the use of unpasteurized eggs in food estab-
lishments that serve a highly susceptible population is by now well estab-
lished and understood. The publication of the 2001 FDA Food Code gave
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this standard of care the equivalent of the force of law. Even in jurisdic-
tions that do not adopt the standard, an establishment failing to follow
the standard would likely find its conduct impossible to justify if such fail-
ing caused injury or death. The risk was known and the means to avoid
it was available at little cost relative to the harm.

Because the use of pasteurized fruit juice and eggs with highly suscep-
tible populations is now essentially mandatory, it is not surprising that
the use of irradiated food in therapeutic diets fed to immunocompro-
mised patients in health care facilities is one arca in which we see greater
acceptance of such productsfm What is surprising, however, is that peo-
ple who are at increased risk of foodborne illness do not themselves
seem more willing to buy irradiated products.“‘1

When the use of pasteurized and irradiated food products in a thera-
peutic setting is admitted to be a legal (and arguably ethicaD) no-brainer,
the question then arises why these products are not used in every setting
where there is a high likelihood of there being consumers who are mem-
bers of highly susceptible populations? That was a question faced by the
FDA as it considered whether to make mandatory the safe egg handling
and preparation practices in its 2001 Model Food for all retail establish-
ments that serve a highly susceptible population.‘i2 But as several of the
comments submitted on the proposed rule pointed out, it does not make
a lot of sense to protect highly susceptible populations in one setting, but
not another, when their presence, as a general matter, is equally foresee-
able given their numbers.

The Eggshell Plaintiff: Irradiation, Liability, and Susceptible
Populations

Some might argue that it is unfair to hold a company liable for the full
extent of a person’s injuries when the largest part of those injuries can
be attributed to the fact that the person was immunocompromised or
otherwise in frail condition. This argument has no support in the law,
however.

In the first year of law school one of the truisms that all students learn
is that the defendant takes the plaintiff as she comes. This is referred to
as the eggshell or thin-skulled plaintiff rule, and it holds that a defendant
is liable for all injuries caused by its negligent conduct, even when it has
the misfortune of having a plaintiff particularly susceptible to severe in-
juries or even death.

There are also cases in which there exists a relatively small group of
people with outsized and, arguably, unpredictable reactions to the expo-
sure to, or use of, a product otherwise safely used by millions of others.

ST ORI WO S SPCTLISE T S,
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In these cases the question sometime becomes whether the product is,
in fact, defective. Latex gloves are on¢ example of a product that was
found by a jury to be defective even though they contained no impuri-
ties and were dangerous only as a result of an allergic reaction by the
user.*3 Although noting that there is not usually recovery when the reac-
tion to the product is”® idiosyncratic” and* extremely rare,” in this case the
court found that such a rule does not act s an innate bar to recovery in
every allergic reaction case. Instead, the question of defectiveness would
have to be determined on a case-by-case basis considering the magnitude
of danger necessary to render a product dangerous to an extent beyond
which would be contemplated by the ordinary consumer.

Such an evaluation done with regard to the use of irradiated food with
susceptible populations would seem to result in but one conclusion: a
nonirradiated product when intended for consumption by a susceptible
person is an unreasonably dangerous product. Therefore, once more we
are driven to the conclusion that failure to use an irradiated food product
when it is reasonably likely that the failure will result in injury or death
constitutes negligence.

The Prospect of Punitive Damages As a Stronger Incentive

The circumstances that apply to a negligence claim may also apply to a
claim for punitive damages. Also known as exemplary damages, these
claims are typically premised on conduct that represents a “conscious
and knowing disregard” or a «conscious indifference” to a known safety
risk. %4 Although many have argued that punitive damages are inconsis-
tent with strict liability and its focus on the product, not conduct, this ar-
gument has not gained wide acceptance in the courts.This is because the
conduct proved in punitive damage cases is of a nature casily deemed
outrageous and thus worth both punishing and deterring. The injured
person is therefore entitled to a kind of windfall award of damages, above
what is needed for compensation, as an inducement to bring “malefactors
to justice.”*>

Punitive damages are most often awarded in product cases in which
there is evidence that a company deliberately chose to expose consumers
to serious risks against which they have no good way to defend. This
would typically be instances in which the defect is not obvious. Combine
this with evidence of a strong profit motive and you have a case in which
punitive damages are¢ likely to be upheld, although not in every case.

In the case of irradiated food, there seems little question that the fail-
ure to use it in a therapeutic setting would constitute a conscious disre-
gard of a known risk, because we know that irradiation can eliminate mi-
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crobial pathogens from ready-to-eat food products, fresh vegetables,
meat, and poultry.‘i(’ We also know that immunocompromised people are
at greater risk for infection with a foodborne disease, as well as at greater
risk for more serious injury or death as a result of the infection.*”
Combine such knowledge with evidence that irradiation adds only pen-
nies per pound to the cost of food and it is likely that most juries would
have no difficulty awarding punitive damages against, for example, the
operator of a nursing home that chose to use a cheaper, but demonstra-
bly more dangerous, nonirradiated product.

The size of punitive damage awards is notoriously difficult to predict,
and often rests on jury outrages as much as anything else. For example,
in 2002, a jury in Nevada awarded five guests of the Reno Hilton $22,000
for the injuries suffered as a result of outbreak-related norovirus infec-
tions.*8 The plaintiffs had argued that an award of punitive damages was
justified because the hotel had acted in outrageous fashion by not having
a paid sick-leave policy and knowingly allowing sick workers to keep
working. The jury obviously agreed because it awarded the plaintiffs
$25.2 million in punitive damages.

Given the enormity of the risk and its unpredictability, the prospect of
a punitive damages award should act as a strong incentive for the use of
irradiated food where the establishment serves highly susceptible popu-
Jations. Although such an award has not yet occurred, its occurrence is
probably, again, just a matter of time. And when it does occur, whatever
institutional resistance to the use of irradiated food still exists is likely to
disappear at a rapid pace.This then might also spur others in the food in-
dustry to revise their own risk assessments, especially in light of the in-
creasing numbers of immunocompromised persons in all settings.

The Possibility of Liability Arising from Irradiated Foods

There is no question that the irradiation of food remains a controversial
topic, and the primary source of the controversy is concern over the
long-term health effects of consuming irradiated food. This controversy is
stoked by organizations such as Public Citizen and Center for Food
Safety, which actively oppose FDA and other agency efforts to allow in-
creased use of irradiation in the manufacture of foods.* These groups
argue that official governmental reviews have “whitewashed” the poten-
tially serious public health concerns that will become more serious if a
larger portion of the food supply is irradiated. Some even speak of a loom-
ing “epidemic of cancer” attributable to the chemical byproducts created
by irradiation in meat.
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Not surprisingly, this vocal opposition to food irradiation does not ap-
pear to represent the views of a majority of consumers.’’ Opinion sur-
veys and consumer research consistently show that people will purchase
irradiated food, and that acceptance increases markedly when potential
purchasers are knowledgeable about both the process and food safety
risks it prevents. Nonetheless, the perception of far greater resistance
than might actually exist appears to have undercut the willingness of
manufacturers to market irradiated food products on anything but a
small-scale or test basis. This has prompted two leading public health of-
ficials to blame the public health community for being sitent for so long
on the issue, and to question “why the food industry has not stepped into
the vacuum created by this lack of leadership from public health,” espe-
cially when *[flaced with the liability of marketing hazardous foods.”!

There are two probable and complementary answers to this question.
First, the food industry appears unwilling to be frank about the risks
posed by its products as a means of educating the consumer about the
need for irradiation. To talk about the significant public health benefits
that would derive from irradiation of meat and poultry, the industry
would require the food industry to talk about the illness and death
presently caused by its products, something that it is understandably re-
luctant to do. Second, the food industry apparently prefers to move be-
yond the controversy by moving beyond the use of the term “irradiation
altogether. By using the term “cold pasteurization,” the industry hopes
that the already accepted technology of pasteurization will act as a proxy
for acceptance of irradiation under a new name.

Some might call this a “hait-and-switch” tactic, but it is better character-
ized as a simple attempt to avoid the question of the long-term safety of
eating irradiated food. Trying to gain acceptance with a name change,
rather than forthrightly defending both the safety of irradiation and, more
important, the need for it, plays into the hands of those who are accusing
the government and the food industry of trying to whitewash the dan-
gers. It is not enough to criticize opponents of food irradiation solely by
way of an analogy to earlier, and unfounded, objections to milk pasteur-
ization.32 For even if this analogy appears by all evidence to be apt, it is
not a complete rebuttal. Moreover, the history of litigation is replete with
products once deemed safe that turned out years and even decades later
to have been dangerous. Consider, for example, asbestos.

Asbestos was widely used and considered safe before being linked to
massive numbers of illness and deaths caused by long-term exposure to
the product.’ The resulting litigation pushed most asbestos manufactur-
ers into bankruptcy or out of existence. And this litigation, which started
in earnest in 1973 with a federal court decision finding asbestos manu-
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facturers strictly liable to workers injured as a result of exposure to their
products, is still going on today.

The food industry is no doubt mindful, just as the public is, of the
doubts being expressed about the safety of food irradiation. Therefore, ir-
radiated food will likely continue to be used primarily as ingredients in
products that require a higher level of safety or quality assurance, be-
cause no label informing the consumer of such use is required. Other
than that, most companies will be content to wait and see, waiting on a
substantial increase in consumer acceptance and allowing others in the
food industry to become first adopters.

Conclusion

The law has been aptly characterized as a “choosing system, in which the
individuals can find out, in general terms at least, the costs they have to
pay if they act in certain ways.">* In the case of the food industry and ir-
radiation, such costs will continue to be difficult to predict, and most
often found out after the fact. In the absence of a regulatory mandate,
such as that which occurred with the pasteurization of milk, the use of
irradiation in the manufacture of food is likely to remain dependent on
consumer acceptance and demand.The sole exception will be food prod-
ucts intended for consumption by highly susceptible populations where
safety and liability risks are high, and resistance is minimal or nonexist-
ent. Of course, if subsequent research demonstrates that irradiation is not
as safe as it presently seems, then adoption and use of the technology will
come to a swift halt, and a wave of litigation possibly like that seen with
asbestos may result.
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